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CASES 


ARGUED  AND  DETERMINED 


IN   THE 


SUPERIOK  COURT 


OP   THE 


CITY  OF  NEWYORK. 


Zebede  Ring  and  Peter  McNamarra 

versus 
Thomas  Franklin. 

Tbb  i^glitry  of  a  vessel  at  the  Custom  House,  although  accompanied  by  the  oaih    Juq^  ^enn. 
required  by  law  of  the  person  in  whose  name  the  reipstnUioa  is  made,  is  not  cmi^         I8S9. 


chuive  evidence  that  the  ownership  of  snch  vessel  is  in  him.    The  legistiy  does  f^^  ^^  ^^ 
sot  determine  the  ownership  of  the  vessel,  its  object  being  merely  to  show  her      Ifamanm 
national  character,  and  to  secure  the  advantages  belonging  to  vessels  of  the  Uni-       ut-.^!* 
ted  States. 
The  mortgagee  of  a  vessel  oat  of  possession,  is  not  Uable  for  repairs,  unless  they  ara 
made  upon  bis  credit,  or  by  a  special  contract  with  him :  and  parole  evidence  te 
admissible  to  show,  that  the  bill  of  sale  whereby  the  veeed  is  ooiiveyed,  althoQ^ 
oftsohrte  upon  its  ftee,  was,  nevertheless,  intended  as  a  mortgage.     The  agree* 
meat  which  operates  as  a  defeaseoee,  need  not  be  under  teal ;  nor  is  it  necee 
saiy  that  it  should  he.made  or  eieeuted  simalteBeeasly  with  the  deed,  in  order 
to  pve  it  validity. 

TOL  II.  1 


2  CASES  IN  THE  SUPERIOR  COURT  OF 

June  Term     The  mortgagor  of  a  vessel  is  a  competent  witness  for  the  mortgagee,  who  is  sued 

1839.  as  owner  J  to  show  the  nature  of  the  transfer,  and  to  prove  that  a  conveyance,  ap- 

Rinffand  Mc-      parently  absuluto,  was  in  fact  conditional.     His  interest  in  the  suit  is  balanced, 

JSamarra  and  as  the  mortgagee,  if  liable  at  all,  is  liable,  either  as  owner,  or  as  mortgagee 

__    ^' ..  in  possession^  the  mortgagor  would  not  be  responsible  to  him  for  costs^  it  being  the 

duty  of  the  mortgagee,  under  such  circumstances f  to  pay  for  the  repairs  in  the  first 

instance,  without  suit. 

Assumpsit  to  recover  the  amouot  of  a  bill  of  repairs  upon  the 
ship  Concordia.  The  declaration  contained  the  usual  counts  for 
work,  labour,  and  materials ;  a  count  for  goods  sold  and  deliver- 
ed ;  the  money  counts ;  and  a  count  upon  an  account  stated. 
Plea,  the  general  issue. 

The  cause  was  tried  before  Mr.  Justice  Oakley.     At  the  trial, 
it  appeared,  that  the  repairs,  for  which  the  action  was  brought, 
were  made  between  the    10th  day  of  September,  1827,  and* 
the  5th  of  June,  1828 ;  and  do  objection  was  made  as  to  the 
Uem8  of  the  plaintiffs'  account.     The  charges  in  the  books  of  the 
plaintiffs,  were  against  the  "  ship  Concordia  and  ownersy^  and  the 
work  and  materials  were  furnished  by  the  order  of  Samuel  G. 
Bailey,  the  captain  of  that  sliip.     While  the  vessel  was  receiving 
her  repairs,  one  Nathaniel  G.  Mintum^  (who  it  afterwards  appear- 
ed was  the  owner  of  the  ship,  but  had  mortgaged  her  to  the  defen- 
dant,) was  occasionally  at  the  yard  of  the  plaintiffs,  and  a  bill  of 
the  repairs  was  rendered  to  him  in  the  month  of  December,  1827, 
or  in  January,  1828.     No  bill  was  ever  presented  to  the  defend^ 
atU;  but  Minturn  had  given  his  note  to  the  plaintiffs  for  the 
amount  of  the  repair?,  and  had  become  insolvent  before  the  com- 
mencement of  this  action.     The  note,  however,  had  never  been 
paid  by  Minturn,  and  was  produced  in  Court  by  the  plaintiffs. 
The  defendant,  it  also  appeared,  was  never  present  while  the  re- 
pairs were  in  progress,  nor  was  payment  ever  demanded  of  him  ; 
but  Minturn  had  a  general  account  with  the  plaintiffs  for  the  re« 
pairs  of  the  vessel.     It  further  appeared  from  the  plaintiffs'  evi- 
dence, that  the  ship  was  registered  on  the  15th  day  of  October, 
1824,  and  that  at  the  time  of  such  registration,  the  defendant  had 
ttade  **  affirmation,''  according  to  the  act  of  Congress,  that  be 
was  the  "  true  and  only  owner  ^  of  said  ship.   It  also  appeared  that 
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no  change  had  taken  place  in  the  ship's  papers  at  the  Custom-   June  Tenn. 

1829 

house,  afler  the  registry,  although  the  act  requires  an  oath  or  af- 


firmation, similar  to  the  above,  upon  every  entry  of  the  vessel.  ^"jfam^lJ^^ 
The  ship  had  been  conveyed  to  the  defendant  by  Minturn,  in  the     _   \- ,. 

,  >  FniDklin. 

month  of  October,  1824,  and  had  performed  at  least  two  voyages, 
a  year,  ever  since  ;  but  Minturn  had  received  her  freight  money^ 
and  she  had  sailed  at  his  sole  expense.  It  also  appeared  that  the 
defmdani  had  once  oflered  to  sell  the  vessel,  and  that  in  the  month 
of  August,  1828,  he  had  refused  to  permit  her  to  go  upon  a  cer- 
tain voyage. 

The  defendant,  on  his  part,  produced  the  bill  of  sale  whereby 
the  vessel  was  transferred  to  him  by  Minturn,  and  then  called 
Minturn  himself  as  a  witness.  He  was  objected  to  by  the 
counsel  for  the  plaintifls,  as  interested  and  incompetent;  but 
the  objection  was  overruled  by  the  Judge.  Being  sworn  on  his 
vovr  dirty  he  testified  that  he  had  no  interest  in  the  cause;  and  be- 
ing then  sworn  in  chief,  he  testified,  that  on  the  16th  day  of  Oc- 
tober, 1824,  he  was,  and  for  a  long  time  before,  had  been,  the 
owner  of  said  ship.  On  that  day,  he  borrowed  of  Franklin  and 
Minturn,  (a  firm  of  which  the  defendant  was  a  partner,)  the 
sum  of  ^6000,  in  their  endorsements,  and  gave  to  the  defendant 
the  bill  of  sale  in  question,  as  collateral  security  for  the  loan.  Af- 
terwards, in  the  month  of  March,  1825,  the  defendant  gave  to 
Minturn  a  memorandum  in  writing,  in  which  he  acknowledged 
that  he  held  the  vessel  as  collateral  security  for  said  endorse- 
ments. This  paper  was  produced  at  the  trial  by  the  witness,  and 
the  counsel  for  the  plaintiffs  objected  to  jts  being  read.  The  ob- 
jection was  overruled,  however,  and  the  memorandum  submit- 
ted to  the  jury. 

The  witness  then  further  testified,  that  the  defendant  had  never 
been  in  possession  of  the  ship,  and  had  never  exercised  any  con- 
trol over  her  in  any  way,  except  in  the  month  of  August,  1828, 
when  he  refused  to  permit  her  to  go  to  sea  until  his  claim  was  sa- 
tisfied. The  witness  himself  had  alone  exercised  all  the  acts  of 
ownership  over  the  vessel,  and  it  was  at  his  request  that  the  re- 
pairs were  made,  he  having  directed  Bailey  (the  master)  to  cause 
them  to  be  made.     Jonas  Minturn,  the  partner  of  the  defendant, 


4  CASES  IN  THE  SUPERIOR  COURT  OF 

June  Term,    died  iD  1827,  and  after  his  death,  the  defendant  paid  the  notes 


t8S9. 


endorsed  by  their  firm  for  the  witness. 


Rinff  andMc-      The  defendant  (the  witness  also  testified)  always  held  the  bill 
V.  of  sale  as  collcUercd  security^  and  the  vessel  had  been  sold  by  the 

triiness  to  pay  the  demand  of  the  defendant,  who  gave  a  bill  of 
sale  of  her  to  the  purchaser.  The  witness  hiniself  had  always 
acted  as  the  owner  of  said  vessel,. and  he  did  not  inform  the  plain- 
tiflb,  during  the  progress  of  the  repairs,  that  she  was  held  by  the 
defendant  as  mortgagee.      * 

The  defendant  also  called  Benjamin  G.  Minturn,  as  a  witness, 
who  testified  that  he  was  privy  to  the  arrangement  between  the 
defendant  and  Nathaniel  G.  Minturn ;  that  the  vessel  had  always 
been  held  by  the  defendant  as  collateral  security  for  said  loan, 
and  that  the  defendant  had  never  been  in  possession  of  her^  nor  act- 
ed  as  doner.  The  vessel  had  always  been  in  the  possession  of 
J^Tathankl  G.  JUm^rii,  and  he  had  constantly  acted  as  her  owner. 
This  evidence  was  also  objected  to  by  the  plaintifls'  counsel. 

The  plaintifis  then  proved,  that  it  was  not  their  practice  always 
to  make  inquiries  after  the  owners  of  a  ship  sent  to  them  for  re- 
pairs, but  the  bills  were  most  frequently  paid  by  the  captains, 
who  ordered  the  work  to  be  done. 

Upon  this  evidence,  the  Judge  charged  the  jury,  that  if  they 
believed  the  defendant  was  the  absolute  owner  of  the  vessel,  or 
the  mortgagee  thereof  in  possessiony  they  ought  to  find  a  verdict 
for  the  plaintiffs ;  but  if  they  believed  that  the  defendant  was  a 
mortgagee  merely,  and  out  of  possession,  then  their  verdict  should 
be  for  the  defendant. 

The  jury  returned  a  verdict  for  the  defendant ;  and  the  coun- 
sel for  the  plaintiffs  having  excepted  to  the  charge,  moved  for  a 
new  trial. 

The  cause  was  now  argued  by  Mr.  P.  W,  RadcUffe,  for  the 
plaintiffs,  and  by  Mr.  J.  ^nikon  and  Mr.  D.  B.  Ogden^  for  the 
defendant. 

For  the  plaintiffs^  it  was  contended. 
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I.  That  the  bill  of  sale  from  Nathaniel  G.  Minturn  to  the  de-    June  Term, 
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fendant,  being  absolute,  upon  its  face,-  parol  proof  ought  not _ 

to  have  been  admitted  to  explain,  vary,  or  contradict  it.  R»n«  »"«*  Mc- 

V. 

II.  The  defendant  having  sworn  at  the  Custom-house,  that  he     Franklin, 
was  the  oioner  of  the  vessel,  and  having  taken  the  requisite  oath 
each  time  when  the  vessel  was  cleared  out  and  entered,  and  the 
register  of  the  vessel  being  in  his  name,  no  evidence  ought  to 
have  been  admitted  to  explain,  vary,  or  contradict  tiie  same. 

III.  That  the  bill  of  sale  and  oath  taken  by  the  defendant  at 
the  Custom-house,  at  the  time  of  the  transfer  of  the  vessel  to 
him,  and  the  oaths  taken  by  the  defendant  at  the  Custom-house, 
at  each  time  of  clearing  out  and  entering  the  vessel,  together 
with  the  register  of  the  vessel  in  the  name  of  the  defendant,  were 
conclusive  evidence  of  the  ownership  of  the  defendant. 

IV.  That  the  memorandum  given  by  the  defendant  to  Natha- 
niel 6.  Minturn,  ought  not  to  have  been  read  in  evidence  ;  1.  be- 
cause it  was  not  under  seal.  2.  It  was  made  subsequent  to  the 
bill  of  sale. 

y.  Nathaniel  6.  Minturn  ought  not  to  have  been  admitted  as 
A  witness.  1.  Because  the  defendant  could  not  show  by  him  that 
the  paper  presented  at  the  trial  was  intended  and  meant  as  a 
mortgage.     2.  Because  he  was  interested. 

If  the  plaintifTg  prevail,  the  witness  will  be  compelled  to  pay  a 
debt  to  the  defendant,  who  is,  according  to  his  admission,  a  mere 
mortgagee.  If  that  be  so,  then  Franklin  is  a  trustee  for  Minturn, 
and  the  latter  will  be  liable  to  the  former  for  all  the  consequences 
of  this  defence  ;  and  if  the  plaintiflfs  recover,  Minturn  must  pay 
the  costs  of  this  suit  as  well  as  the  debt.  If  his  interest  in  other 
respects  is  balanced,  he  is  still  interested  as  to  the  question  of 
costs,  and  therefore  incompetent.  The  competency  or  incompe- 
tency of  a  witness,  does  not  depend  on  the  amount  of  his  interest 
in  the  event  of  the  suit,  but  upon  the  fact,  whether  he  is  interest- 
ed at  all.  Perhaps  it  may  be  said,  that  the  facts  sworn  to  by 
Minturn,  were  proved  by  the  testimony  of  other  witnesses.    But 
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June  Term,    this  Will  not  excuse  the  adDiission  of  an  incompetent  witness  ; 

*^^'        for  the  rule  is  settled,  that  if  one  incompetent  witness  be  permit* 

*^i»iim^  ted  to  testify,  there  roust  be  a  new  trial,  even  although  fifty  other 

▼•  .        witnesses  may  have  sworn  to  the  same  facts.      [Marqtuind  p. 

*^"^'      Webb,  16  Johns.  R.  93.      HMy  v.  Brown,  Ibid.  70.     Phil  on  Ev. 

t>ol  I.  48,  54,  56.     2  Day's  Rep.  399.] 

VI.  The  defendant  (even  admitting  that  the  paper,  claimed  to 
be  a  mortgage,  was  admissible,  as  evidence)  had  a  right  to  the  pos-^ 
session  of  said  vessel  at  any  time,  the  papers  not  prohibiting  such 
possession.  The  evidence  shows  that  the  defendant  had  posses- 
sion of  the  vessel,  and  did  control  her.  When  Minturn  was  about 
to  despatch  her  upon  a  voyage  which  he  had  projected,  the  defend- 
ant asserted  his  rights  as  owner,  and  refused  to  permit  the  vessel 
to  go  to  sea.  He  took  actual  and  potential  possession  of  her,  and 
maintained  it  until  the  ship  was  sold.  He  became  owner  in  pos- 
Bession  in /act,  as  well  as  in  law,  and  is  subject  to  all  the  obliga- 
tions of  an  owner. 

The  possession  of  the  vessel  by  Nathaniel  G.  Minturn,  if  he 
could  be  deemed  to  be  in  possession,  was  inconsistent  with  the 
bill  of  sale,  and  the  paper  claimed  to  be  a  mortgage  or  defeasance 
of  said  bill  of  sale.  The  bill  of  sale  was  absolute  upon  its  face, 
and  it  could  not  be  known  to  the  world,  that  any  other  person, 
except  the  defendant,  had  any  claim  of  ownership  upon  the  ves- 
sel. Minturn^s  possession,  therefore,  is  to  be  deemed  to  have  b^en 
the  possession  of  Franklin  by  his  agent,  and  the  plaintiffs'  rights 
cannot  be  prejudiced  by  any  secret  arrangements  between  those 
parties. 

VII.  Under  the  circumslances  of  this  case,  the  defendant  is  liable 
for  the  debt,  even  if  he  were  but  a  mortgagee,  whether  he  was  in 
posaession  or  not.  [15  Johns.  R.  298.  15  Mass.  R.  477.  2 
Cm.  Rep.  215,  222,  224.     Mbot  on  Ship.  18.] 

It  may  be  said,  that  the  plaintiffs  are  precluded  from  any  right 
to  pursue  the  defendant,  because  they  took  the  note  of  Minturn 
for  a  sum  of  money  due  from  him,  including  these  repairs.  Tliere 
18  no  force  in  that  objection,  for  the  note  was  never  paid ;  it  was 
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brought  ioto-  Court  at  the  trial,  ready  to  be  cancelled,  and  ibe    Jtme  Twm, 
plaintiffs  may  waive  the  note,  and  proceed  upon  the  original  cause 


of  action.     This  is  well  settled.    [7  Johns.  R.  81 1>    Toby  t.  Borw  ^^J^ 
her,  5  Ibid.  68.     Whitbeek  v.  Van  J^ess,  1 1  Ibid.  409.1  _  ▼. .. 

But  the  defendant  was  liable  for  these  repairs,  at  all  events, 
whether  in  actual  possession  or  not ;  and  the  law  will  not  per- 
mit  an  individual  to  screen  himself  from  a  responsibility  of  this 
nature,  by  an  assertion,  that  bis  real  rights  are  not,  in  truth,  what 
they  purport  to  be.  The  defendant  received  from  Mintum  an 
absolute,  and  not  a  qualified  tide  to  the  vessel.  If  he  were  mort- 
gagee merely,  and  if  he  took  the  title  as  collateral  security  lor 
a  pre-existing  debt,  why  did  he  not  state  that  fact  upon  his  biH  of 
sale  ?  Why  did  he  not,  like  other  mortgagees,  state  upon  the  free 
of  bis  conveyance  the  real  interest  received  by  him,  that  the 
rights  of  Minturn  to  the  property  might  be  known  to  creditors  t 
This  loose  mode  of  <:onducting  business  of  an  important  naturCf 
ought  to  be  corrected,  and  the  defendant  had  no  right,  legal  or 
moral,  to  assume  an  appearance  before  the  world,  which  had  a 
tendency  to  deceive  the  plaintiffs. 

The  defendant  in  this  case,  however,  went  yet'  farther  than  his 
mere  paper  title  ;  he  pursued  all  the  steps  necessary  to  perfect  hit 
title  under  the  laws  of  the  United  States*  The  acts  of  Congresi 
relative  to  the  registration  of  vesselsi  {Groydon^s  Dig,  996,)  nudce 
no  reference  to  the  rights  of  a  mortgagee,  and  his  title  need  not 
appear  at  the  Custom-house.  But  when  the  title  to  a  vessel  ia 
changed,  the  law  imperatively  requires  the  person  who  becomes 
the  purchaser  to  make  solemn  oath,  that  he  is  the  sole  omier  of  the 
vessel ;  and  if  a  foreigner  be  a  part  owner,  that  fiict  muet  abe 
appear.  In  short,  the  truth  of  the  case  must  be  disclosed  at  the 
Custom-house  under  oath,  and  this  Court  is  now  to  decide  whe- 
ther there  is  any  meaning  in  those  oaths. 

Again  f  whenever  a  vessel  is  cleared  out  for  a  foreign  voyage, 
and  whenever  she  returns,  other  oaths  are  required  of  the  owner. 
These  were  all  freely  taken  by  the  defendant,  who  on  all  those  oc- 
casiohs  asserted  his  own  absolute  title  to  the  vessel.  He  is  there- 
fore precluded  from  presenting  himself  before  the  Coart  in  any 
other  character  than  that  in  which  he  has  constantly  maintained 


V. 

Franklin. 
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Jim«  1*6™,    under  ihe  laws  of  bis  country.     HU  oaths  are  conclusive  against 

! —  Mm,  and  he  is  estopped  from  denying  that  ownership  which  he 

jfamanm  *^  has  SO  solemnly  claimed* 

We  contend^  that  the  owner  of  a  vessel  is  liable  to  shipwrights 
for  repairs^  whosoever  that  owner  may  be  ;  and  the  only  fact  to 
be  ascertained  is,  whether  (he  defendant  was  the  owner.  The 
jury,  it  is  true,  have  passed  upon  a  part  of  the  facts ;  but  the 
plaintiffs  are  not  prejudiced  thereby,  because  they  objected  to  aU 
the  testimotiy  which  was  laid  before  them. 

Questions  relating  to  the  obligations  of  mortgagees  of  vessels, 
for  repairs,  have  been  frequently  before  our  Courts,  but  this  pre- 
cise case  has  never  been  presented  nor  decided  in  this  state.  In 
Connecticut  and  Massachusetts,  however,  their  Courts  have  pass* 
ed  upon  the  liability  of  the  mortgagee  under  like  circumstances, 
and  have  held  him  responsible.  [Starr  et  alv.  Knox,  2  Con*  JR. 
22S,  224,  215.  Tucker  v.  Btiffingiony  15  Mass.  B.  477.]  And 
we  contend  that  ihe  principles  established  by  our  own  Courts,  ful- 
ly support  the  claims  of  the  plaintiffs.  [Leonard  v.  Huntingtonj 
ISth  John.  R.  298.  Jtlarquandv.  Webb,  16  Johns.  R.  92.] 
.  The  case  of  ChampUn  v.  Butler,  [l^  Johns.  R.  169.]  cannot 
strengthen  the  defence,  for  it  has  no  reference  to  the  rights  of  in- 
nocent third  persons.  That  was  an  action  for  master's  wages ; 
this  is  for  repairs  entering  into  the  value  of  the  vessel,  whereby 
the  defendant  gains  an  immediate  au4  direct  advantage.  The 
proceeds  of  the  plaintiffs'  labour  passed  directly  into  the  pocket 
of  Franklin  when  he  sold  the  vessel,  and  he  is  under  every  mo- 
ral obligation  to  hold  the  plaintiffs  harmless.  In  the  case  of 
Champlin  v.  BuUer,  there  was  a  covered,  collusive  voyage,  well 
known  to  the  master,  and  he  contracted  with  the  very  parties 
who  kept  themselves  from  public  view. 

JIfr.  AUhan  and  JUr.  Ogden,  for  the  defendant,  contra,  con- 
tended, 

I.  That  the  mortgagee  of  a  vesBel,  mU  of  possession,  is  not  re- 
sponsible  for  repairs.  Whatever  tbaj  be  the  speculations  upon 
this  point  in  other  states  or  countries,  the  law  here  is  settled. 
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[8  Johns.   Rep.  159.     18 /frirf.  169.]      The  case  of  JMc/n/yre  »•    June  Term, 
Scotty  [8  Johns.  R.  159,]  is  in  every  respect  like  this,  except  in  one 
unimportant  particular.      In  that  case,  the  party  who  received  ^'"'*"°  "*®" 


the  bill  of  sale  did  not  take  out  a  register  in  his  own  name,  until  ^^  Jj 
towards  the  close  of  the  transaction.  But  that  is  not  a  matter  of 
any  consequence,  because  the  register  has  nothing  to  do  with  the 
evidence  of  title.  It  has  reference  merely  to  the  revenue  laws, 
and  the  national  character  of  the  vessel.  ^Leonard  v.  Huntings 
ton,  15  Johns.  R.  298.  Sharp  v.  The  United  Ins.  Co.^  14  Johns. 
A  201.] 

II.  The  true  question  to  be  determined  is,  whether  the  defen- 
dant was  absolute  owner,  or  mortgagee  ;  and  upon  this  point  the 
testimony  was  conclusive  to  show  that  the  defendant  was  a  mere 
mortgagee  out  of  possession,  to  whom  no  credit  was  given  by  the 
plaintifis.  The  evidence  upon  this  question  was  submitted  fairly 
to  the  jury,  and  they  found  for  the  defendant.  This  makes  tb« 
distinction  bet  ween  the  case  under  consideration  and  that  of  Tuck* 
er  V.  Buffington,  [15  Mass.  R.  477,]  cited  by  the  opposite  side.  In 
that  case,  the  mortgagee  was  in  possession;  if  so,  he  was  enti- 
tled to  the  freight,  and  would  be  liable  for  repairs  ;  but  being  out 
of  possession,  the  mortgagee  receives  none  of  the  vessel's  earn- 
ings, and  is  not  bound  for  her  repairs. 

Much  stress  is  laid  upon  the  fact,  that  the  defendant  took  the 
usual  Custom-house  oaths  ;  and  it  is  contended  that  he  is  con- 
cluded by  them.  The  defendant  was  bound  to  make  those  oaths, 
else  the  vessel  would  have  lost  her  national  character;  and  besides 
that,  the  legal  title  was  in  him.  There  is  no  mode  by  which  a  mort- 
gagee's interest  can  be  made  safe,  except  by  an  absolute  bill  of 
sale^  for  his  rights  as  such  are  not  known  or  regarded  at  the  Cus- 
tom-house. But  this  point  has  also  been  before  a  most  intelli- 
gent and  learned  Judge,  and  has  been  decided  upon  principle.  It 
may  therefore  be  considered  as  settled  in  favour  of  the  defendant. 
[1  Masorfs  Rep.  306,  Weston  v.  PeommanJ] 

If  the  defendant  had  held  himself  out  as  owner,  for  the  par* 
pose  of  procuring  credit  for  the  vessel,  or  even  if  the  plaintiffi*  be* 
fore  they  made  the  repairs^  had  ascertained  by  the  register  at  the 
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June  Term,  Cusiom-house,  who  the  owner  was,  for  the  purpose  of  living  him 

1829 

1_  credit,  then  the  question  might  have  been  differeut.     But  the 


^^aminf  ^  proof  is  conclusive,  that  the  only  person  trusted  was  Nathaniel  G. 
▼•  Mintum,  and  that  the  defendant's  claim  upon  the  vessel  was  not 

Fimnklin 

known  until  after  the  repairs  were  made.    Upon  every  point, 
therefore,  of  law  and  fact,  the  case  is  with  the  defendant. 

III.  N.  6.  Minturn  was  a  competent  witness,  his  testimony 
having  the  effect  of  charging  himself.  His  interest  is  balanced ; 
he  must  pay  one  party  or  the  other,  and  it  is  a  matter  of  indiffer- 
ence to  him  which  he  pays.  How  can  Minturn  be  liable  for 
costs  f  If  the  defendant  was  the  absolute  owner  of  the  vessel,  or  if 
he  was  a  mortgagee  in  possession,  he  is  bound  to  pay  for  the  repairs 
without  suit,  and  cannot  cast  the  costs  of  the  defence  on  Minturn, 
If  the  defendant  was  a  mortgagee  out  of  possession,  he  cannot  be 
compelled  to  pay,  and  of  course  no  costs  can  fall  upon  him.  Min- 
tum never  directly  or  by  implication  undertook  to  hold  the  de- 
fendant free  from  every  attack  which  third  persons  might  choose 
to  make  upon  his  rights.  If  the  title  were  impeached,  it  would 
be  another  matter. 

lY.  The  defeasance  being  prior  in  date  to  the  plaintiffs'  claims, 
it  was  correctly  received  in  evidence  as  part  of  the  res  gezUt.  The 
defeasance  existed  in  parol  long  before  it  was  reduced  to  writing, 
and  was  even  then  good.  But  if  the  sale  in  the  first  instance  had 
been  absolute,  the  defeasance  would  have  converted  it  into  a 
mortgage.  The  plaintiffs  were  not  prejudiced  by  this,  the  re- 
pairs being  put  upon  the  vessel  by  order  of  Minturn,  who  exer- 
cised all  the  acts  of  ownership.  The  essence  of  the  contract  be- 
tween the  defendant  and  Mintum,  in  relation  to  the  ship,  was  that 
Franklin  should  be  secured  for  his  loan  by  a  mortgage.  If  the 
defendant  had  done  any  act  inconsistent  with  Mintum's  rights  as 
mortgagor,  it  would  have  been  not  only  a  violation  of  his  contract, 
but  of  good  faith.  It  is  not  essential  that  the  defeasance  should 
be  executed  at  the  time  of  the  cowotycmce^  or  that  it  should  be  un- 
der seal.  There  is  no  objection^  therefore,  to  the  proof  upon  this 
p(»nt,  as  offered  at  the  trial. 


T 
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y.  BcDJamin  G.  Mintum's  testimony  was  anobjecU<mable^  he   Jnn«T«nii, 
being  privy  to  the  transaction  from  the  beginning,  and  testifying 


to  facts  withia  his  own  knowledge.  ^^^ 

VI.  The  Judge  submitted  the  whole  case  correctly  to  the  jury, 
and  their  finding  was  consistent  with  the  evidence. 

JoNBS,  C.  J.  This  was  an  action  by  the  plaintiffi  in  this  suit 
against  the  defendant,  for  work,  and  labour,  and  materials  found* 
&c.,  in  repairing  the  ship  Concordia,  when  she  stood  in  the  name 
of  the  defendant  as  ostensible  owner,  and  the  defence  was,  that 
the  defendant  was  mortgagee  out  of  possession,  and  therefore  not 
answerable  to  the  plaintiffs  for  the  repairs  done  by  them  to  her. 
The  question  of  absolute  or  qualified  ownership,  and  the  &ct  of 
possession,  were  the  chief  points  of  litigation  at  the  trial,  and  to 
which  the  testimony  was  exclusively  pointed.  The  Judge  charg- 
ed the  jury,  that  if  they  were  satisfied  that  the  defendant  was  the 
owner  of  the  ship,  or  mortgagee  in  possession,  at  the  time  the 
work  was  done,  the  plaintiffs  were  entitled  to  recover ;  but  if  the 
jury,  from  the  evidence,  believed  that  the  defendant  was  not  own- 
er,  but  was  a  mortgagee,  and  out  of  possession,  then  they  ought 
to  find  for  the  defendant ;  and  under  this  charge,  the  juiy  gave 
their  verdict  for  the  defendant 

The  plaintifls  now  move  to  set  that  verdict  aside,  and  for  a  new 
trial,  insisting  that  the  admissible  evidence  showed  the  ownership 
of  the  Concordia  to  have  been  in  the  defendant,  and  that  the  evi- 
dence which  went  to  disprove  his  title  as  owner,  and  to  show  his 
interest  to  have  been  that  of  a  mortgagee,  was  inadmissible ;  and 
also  insisting  further,  that  if  he  was  in  fact  clothed  with  a  mortgage 
interest  solely,  he  appeared  by  the  evidence  to  have  been  in  the 
possession  of  the  vessel,  and  to  have  exercised  acts  of  ownership 
and  a  control  over  her,  or  to  have  possessed  the  undisputed  right 
to  the  possession  and  control  of  her,  and  was,  on  either  ground, 
chargeable  with  the  repairs;  and  moreover  contending  broadly, 
that  even  if  the  defendant  was  a  mortgagee  out  of  possession,  he 
was  still  responsible  as  the  legal  owner ;  or  if  the  general  rule 
were  otherwise^  that  this  case  would  form  an  exception,  and  the 


Bin^and  Mo« 
anMXTft 

V. 

Fxanklin. 
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June  Term,    defendant  would  be  liable  upon  the  special  ground,  that  the  re- 
'^^'        pairs  in  question  had  enured  to  his  benefit,  by  enhancing  the  va- 

^^^^*-  lue  of  his  security. 

▼•  .  The  first  question  then  is,  whether  the  defendant  was,  in  judg- 

ment  of  law,  the  absolute  owner  of  the  ship,  or  mortgagee,  or  tnis- 
tee  only,  at  the  time  the  work  was  done. 

The  plaintiffs,  to  establish  the  ownership  of  the  defendant,  pro- 
duced and  proved  the  Custom-house  register  of  the  ship,  with  the 
affirmation  of  the  defendant,  that  he  was  sole  owner,  by  which  do- 
cument 80  produced,  it  appeared  that  a  new  register  had  been  issu- 
ed for  her,  on  the  15th  of  October,  1824,  her  previous  register,  issu- 
ed on  the  27th  of  August  next  preceding,  being  then  surrendered, 
in  consequence  of  a  change  of  property.  The  new  register  was 
issued  at  the  request  of  the  defendant,  and  upon  his  affirmation 
that  he  was  the  sole  owner  of  the  ship,  and  she  was  thereby  regis- 
tered in  the  usual  form,  as  the  sole  property  of  the  defendant. 
The  affirmation  of  the  defendant,  when  he  applied  for  and  obtain- 
ed the  register,  w^as  also  produced,  by  which  it  appeared  that  he, 
on  the  same  15th  of  October,  1824,  affirmed,  in  the  usual  fonn,that 
be  then  was  the  true  and  only  owner  of  the  ship,  and  that  there 
was  no  subject  or  citizen  of  any  foreign  prince  or  state,  directly 
or  indirectly,  by  way  of  trust,  confidence,  or  otherwise  interested 
therein,  or  in  the  profits  or  issues  thereof.  And  it  was  proved  that 
BO  change  had  taken  place  in  the  registry,  intermediate  the  date, 
and  issuing  of  the  same,  and  the  time  the  work  was  done. 

To  refute  this  documentary  proof  of  ownership,  the  defendant 
produced  and  read  in  evidence  a  bill  of  sale  of  the  ship  from  Na- 
thaniel G.  Minturn  to  him,  the  defendant,  bearing  date  the  same 
1 5th  of  October,  1 624,  and  being  on  the  face  of  it  an  absolute  trans- 
fer of  the  ship  to  him.  He  then  called  Minturn,  the  apparent 
vendor,  to  prove  that  the  bill  of  sale,  though  absolute  in  its  terms, 
was  given  to  him,  the  defendant,  and  taken  by  him  as  collateral 
security  for  a  loan  of  six  thousand  dollars  made  by  Franklin  and 
Minturn  to  Nathaniel  G.  Minturn,  the  owner  of  the  ship.  The 
witness  was  objected  tOi  as  incompetent  to  testify  to  that  point, 
and  as  being  interested.  He  testified  on  his  voir  dire  that  he  had 
no  interest  in  the  event  of  this  suit ;  and  not  being  deemed  by  the 
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Court  to  be  otherwise  incompetent,  he  was  admitted  to  testify  in    June  Tenn, 
chief.  ^"«^' 

He  proved  that  he  was  the  owner  of  the  Concordia  on  the  15th  ^^Kan^''" 
of  October,  1824,  and  on  that  day  borrowed  of  Franklin  &  Min-      _   ^- . 

r  ranktin. 

turn,  of  which  co-partnership  the  defendant  was  a  member,  the 
sum  of  j^6000,  in  the  endorsements  of  their  house,  and  gave  the 
bill  of  sale  of  the  ship  to  the  defendant,  as  collateral  security  for 
the  loan  ;  and  that  the  defendant,  afterwards,. on  the  29th  March 
following,  to  manifest  the  trust,  gave  a  written  acknowledgement 
as  evidence  of  the  contract.  The  instrument  was  produced,  and 
being  proved  by  the  witness,  was  offered  in  evidence.  The  coun* 
gel  for  the  plaintiffs  opposed  its  reception,  on  the  general  ground, 
that  the  bill  of  sale  being  absolute  in  its  terms,  evidence  was  not 
admittable  to  contradict,  vary,  or  explain  its  import,  by  showing 
it  to  be  defeasible ;  and  upon  the  special  grounds,  also,  that  it 
was  not  under  seal,  and  was  not  executed  simultaneoualy  with 
the  bill  of  sale,  but  afier  an  interval  of  upwards  of  five  months. 
It  was,  however,  allowed  to  be  read  to  the  jury,  subject  to  the  ob- 
jections to  its  competency.  We  are  now  to  decide  upon  its  title  to 
admission  in  evidence. 

First,  then,  could  it  be  received  to  show  that  the  bill  of  sale 
which  professed  and  purported  to  be  evidence  of  absolute  owner- 
ship in  the  defendant,  was  in  reality  a  security  only  for  a  loan 
from  his  house  to  Mint  urn?  The  general  rule  is,  that  a  deed 
must  be  construed  by  itself,  and  that  extrinsic  evidence  cannot  be 

■ 

received  to  explain,  vary,  or  contradict  its  sense  or  import,  as  col- 
lected from  the  terms  it  employs. 

But  the  case  of  a  mortgage  or  trust  interest  has  long  been  an 
established  exception  to  the  rule ;  and  the  competency  of  extrin- 
sic proof,  to  show  that  an  absolute  deed  is  to  operate  as  a  security 
for  a  loan,  and  not  as  an  absolute  conveyance,  has  been  so  often 
and  so  universally  admitted,  both  in  courts  of  law  and  equity,  that 
it  has  grown  up  into  an  elementary  principle  of  the  law  of  mort- 
gage. It  is  a  principle  peculiar  to  mortgages  and  trusts.  Courts 
consider  it  as  a  necessary  safeguard  to  borrowers,  and  a  rule  of 
evidence  which  policy  and  a  sense  of  justice  require  them  to  ap- 
ply, and  to  which  even  the  solemn  and  conclusive  nature  of  deeds 
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June  Tenn,    must  bend.    The  deed  is  treated  with  all  the  respect  and  defer- 
ence  which  can  consist  with  a  just  regard  to  the  protection  of  the 


'ifaraaiTa  ^'  borrowcr,  and  the  extrinsic  evidence  is  not  received  to  qualify  the 
Fra\ii  ^^^^^  ^tit  to  establish  the  fact  of  the  loan ;  and  it  is  the  proof  of  the 
loan,  on  the  security  of  the  property  vested  by  the  deed  in  the 
vendee,  that  renders  the  deed  thus  given  to  secure  it,  a  defeasible 
conveyance.  The  decisions  of  our  own  Courts  are  decisive  6a 
the  point.  In  Marks  v.  PdU  [1  Johns.  Ch,  R.  594,]  and  in  Stranff 
V.  Stewarty  [4  Johns.  Ch,  R.  167,]  it  was  ruled  that  parol  evidence 
is  admissible  to  show  that  a  mortgage  only,  and  not  an  absolute 
deed  was  intended.  And  in  Henry  v,  Davis^lJ.  C.  R.  90,]  it  was 
held,  that  a  conveyance  of  real  estate  intended  merely  as  a  securi* 
ty  for  a  debt,  though  absolute  on  the  face  of  it,  is  a  mortgage.  The 
same  principle  was  established  in  the  Court  for  the  Correction  of 
Errors,  in  the  case  of  Dey  v.  Dunhcm^  [15  Johns.  R.  555.] 

The  rule  obtains  equally  at  law  as  in  equity,  and  both  in  Eng- 
land  and  in  this  country,  it  is  an  axiom  that  it  is  always  competent 
to  show  that  a  transaction,  appearing  on  the  face  of  it  to  be  a  sale, 
was  in  fact  a  loan,  and  that  the  proof  of  the  loan  gives  to  the  deed 
which  is  intended  to  secure  it,  the  character  of  a  mortgage.  It 
is  not  essential  that  the  defeasance  should  he  by  deed  to  produce 
that  effect  upon  the  absolute  conveyance.  The  cases  already  ci- 
ted conclusively  show  that  the  agreement  which  operates  as  a  de- 
feasance, or  which,  in  other  words,  establishes  the  loan  that  pro- 
duces that  effect,  may  be  without  seal,  or  even  by  parol.  Nor  is 
it  necessary  that  the  declaration  or  defeasance,  if  in  writing, 
ehould  be  executed  simultaneously  with  the  deed.  In  the  case  of 
Detj  V.  Dtmham^  the  written  defeasance  was  not  given  until  six 
months  after  the  deed  was  executed,  and  it  embraced  a  subse- 
quent loan  and  security,  but  the  parol  agreement  for  the  loan  on 
the  security  of  the  deed,  was  contemporaneous  with  the  deed  ; 
and  that  agreement  operated  to  qualify  the  deed,  and  character- 
ize it  as  a  conditional  and  defeasible  conveyance. 

So  in  the  case  at  bar  :  the  agreement  by  parol  for  the  loan 
upon  the  security  of  the  shipt  which  preceded  the  bill  of  sale,  im- 
pressed indelibly  upon  that  instrument  the  character  of  a  trust,  or 
collateral  security  for  the  debt,  and  the  subsequent  declaration  in 


r 
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writing  merely  manifested  the  prior  agreements^  and  preserved  the    June  Temi, 


18S9. 


and  Mc« 


evidence  of  it,  by  reducing  it  to  writing.  In  strictnessi  however, 
the  parol  agreement  for  the  loan,  and  the  subsequent  writings  ""^amnj^ 
did  not  create  a  mortgage-interest ;  for  the  condition  must  be  in-  •.  ^: ,. 
corporated  in  the  conveyance,  or  a  written  defeasance  must  be  ex- 
ecuted simultaneously  with  it,  to  constitute  a  technical  mortgage; 
but  that  agreement  created  a  trust  which  attached  to  the  title 
vested  by  the  bill  of  sale  in  the  lender  of  the  money,  and  which 
bound  his  conscience  to  hold  the  ship  as  a  collateral  security  for 
the  debt,  and  not  as  absolute  owner  of  the  property.  This  trust 
was  in  substance  a  mortgage-interest,  though  the  conveyanoe 
was  not  in  form  a  mortgage,  and  equity  would  enforce  it,  if  suf- 
ficiently established  by  proof,  notwithstanding  that  it  was  by  pa- 
rol ;  or  if  any  question  could  be  made  of  the  legal  obligation  of 
the  lenders,  on  the  ground  of  trust  from  the  application  of  the 
statute  provisions  to  the  case,  the  subsequent  declaration  of  the 
trust  in  writing,  was  sufficient  to  satisfy  the  terms  of  the  act,  and 
to  establish  the  trust.  The  statute  only  requires  that  the  trust 
shall  be  manifested  by  a  declaration  in  writing,  not  that  it  shall 
be  created  by  deed  ;  and  it  is  well  settled,  that  any  writing  ex- 
pressing and  declaring  the  trust,  whether  it  be  made  at  the  time 
of  the  execution  of  the  deed,  or  after  it,  will  be  sufficient  evi- 
dence of  the  trust  to  entitle  the  cestm  que  trmt  to  the  aid  of  the 
Court  in  enforcing  its  performance,  and  that  it  is  not  necessary 
(bat  the  trust  should  be  declared  at  the  time  it  is  created. 

The  case  of  Steere  o.  Steere^  [5  Johns.  Ck.  A.  1,]  is  in  point  to 
show,  that  a  trust  need  not  be  created  by  writing,  and  that  when  by 
parol  it  is  sufficient  to  take  it  out  of  the  statute,  that  it  be  manifest- 
ed and  proved  by  writing,  under  the  hand  of  the  party  to  be  charg- 
ed as  the  trustee.  Thesolemnity  of  a  seal  to  the  declaration  of  trust, 
18  not  required  to  impress  an  absolute  deed  with  the  trust  which 
that  declaration  manifests,  and  it  is  sufficient  that  the  written  de- 
claration is  made  before  the  trust  is  sought  to  be  enforced.  The 
writing,  therefore,  which  the  defendant  in  this  case  gave  to  Min- 
tum  in  March,  was  a  sufficient  manifestation  and  proof  of  the 
trust  of  the  bill  of  sale  executed  by  him  in  the  preceding  Octo- 
ber, and  it  was  competent  evidence  to  show  that  the  bill  of  sale. 
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Jane  Term,    Under  the  previous  proof  of  the  fact  of  the  loan  on  the  credit  of 

1889 

the  vessel,  though  absohite  in  terms,  was  merely  a  collateral  se- 


^J^^^  curity  for  the  loan  made  by  Franklin  &,  Minturn  upon  the  credit 
„   \- ,.        of  it     If  that  evidence  was  admissible:  it  must  surely  be  conclu- 
sive,  for  it  is  clear  and  positive. 

But  it  was  intimated  that  this  evidence  was  only  admissible  to 
qualify  the  deed  as  between  the  parlies,  and  could  not  affect  the 
right  of  strangers.  I  can  discover  no  line  of  distinction  between 
parties  and  strangers,  in  the  application  of  the  rule.  The  ques- 
tion is,  whether  extrinsic  evidence  can  be  received  to  show  that 
the  transaction  was  a  loan  on  the  credit  of  the  ship,  as  collateral 
security,  and  not  a  purchase  of  the  vessel ,  and  if  the  terms  of 
the  deed  do  not  estop  the  party  who  receives  it  from  showing  that 
it  was  not  a  sale,  but  a  pledge  for  a  loan,  he  cannot  be  precluded 
from  the  benefit  of  that  proof  in  a  controversy  with  a  party  who 
seeks  to  charge  him  as  absolute  owner.  If  indeed,  a  stranger 
should  be  deluded  or  misled  by  this  ostensible  ownership  of  the 
▼endee,  and  actually  supply  the  ship  on  the  credit  of  his  responsi* 
bility,  a  question  of  some  delicacy  would  be  presented,  which, 
however,  would  involve  considerations  beyond  the  mere  fact  of 
apparent  title  in  the  party.  But  it  is  not  pretended  that  the  plain- 
tiff in  this  case  has  any  such  ground  of  complaint,  for  it  does  not 
appear  that  he  had  any  knowledge  of  the  bill  of  sale,  or  gave 
any  credit  to  the  defendant.  His  right  of  recourse  to  the  defen- 
dant, if  he  has  any,  results  from  the  legal  obligation  of  the  defen- 
dant as  owner  of  the  vessel,  or  must  rest  upon  the  other  grounds 
of  liability  imputed  to  him  in  his' character  of  trustee  or  mort- 
gagee. If  he  was,  in  judgment  of  law,  the  absolute  owner,  his 
obUgation  would  be  perfect,  whether  his  ownership  was  known 
to  the  plaintiffs  or  not ;  but  if  he  has  disproved  the  charge  of 
ownership,  he  has  excused  himself  from  the  obligation  which 
that  relation  would  have  imposed  upon  him. 

It  was  strenuously  urged  that  the  register  of  the  ship  in  his 
name,  and  his  affirmation  of  the  sole  ownership  of  her,  estop  him 
from  disclaiming  his  title  as  owner,  and  some  irregularity  of  con- 
duct seems  also  to  be  imputed  to  him  in  assuming  that  character. 
I  see  no  just  ground  for  reprehension  in  the  change  of  the  papers 
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at  the  Custom-house,  nor  any  sufficient  reason  for  the  estoppel    J«n»  Tenn, 
which  is  supposed  to  conclude  him.    The  transfer  of  the  register 


to  himself  might  be  necessary  to  his  security,  and  the  affirma-  ^*jf^^^  ^^ 
tion  he  made  of  sole  ownership,  indispensable  to  that  transfer.  ▼• 

That  affirmation  was  true,  for  he  was  the  sole  owner  in  whom 
the  whole  legal  title  was  vested  by  the  bill  of  sale.  His 
title  was  affected  by  the  trust  for  Mintum,  but  that  trust  was  a 
beneficial  interest,  and  not  a  legal  title ;  and  it  was  strictly  true 
that  no  alien  was  interested  directly  or  indirectly  in  her,  and  his 
affirmation  goes  no  farther  than  to  deny  the  interest  of  aliens.  I 
discover  nothing  in  the  affirmation,  or  the  register  inconsistent 
with  the  defence  he  now  makes.  He  was  the  true  and  sole  owner 
of  the  ship;  but  he  held  her  in  trust  for  Minturn,and  ever}'  trustee 
is  equally  the  owner  of  the  trust  estate  which  is  vested  in  him. 

Neither  the  terms  of  the  registry  act  or  of  the  revenue  laws, 
nor  the  policy  of  the  system,  appear  to  me  either  expressly 
or  by  implication  to  exclude  trusts  of  vessels  for  citizens,  or  to  re- 
quire the  disclosure  of  such  trust  by  the  trustee.  It  was  the  secret 
interest  of  foreigners  in  American  vessels,  that  Congress  meant  to 
prohibit,  and  against  which  the  provisions  of  the  act  are  intended 
to  guard, — and  in  that  spirit  the  oath  plainly  draws  the  distinc- 
tion between  the  citizen  and  the  foreigner.  It  prescribes  a 
searching  form  of  denial  of  all  possible  interest  of  aliens ;  but  it 
confines  that  denial  to  aliens,  and  thereby  impliedly  allows  the 
subsistence  of  such  interests  in  citizens.  The  other  provisions  of 
the  acts  to  which  we  are  referred  obviously  contemplate  the  case 
of  part  owners  in  whom  the  legal  title  to  the  ship  is  partly  vested, 
or  whose  names  appear  upon  the  bill  of  sale  or  the  registry,  and 
not  to  mere  cestui  que  trusts  whose  title  or  interest  the  statutes 
disregard. 

I  am  satisfied  therefore,  that  the  defendant  was  not  incorrect  in 
his  acts  at  the  Custom-house,  and  ought  not  to  be  estopped  by 
those  acts,  or  his  affirmation  of  title  in  himself,  from  shewing  the 
truth  of  the  transaction.  And  the  disclosures  he  has  made  appear 
conclusively  to  shew  that  he  was  not  the  absolute  owner  of  the 
ship,  but  held  her  in  trust,  as  security  for  the  loan  made  by  his 
house  on  the  credit  of  her. 

VOL  II.  3 


CASES  IN  THE  svPEBrnmn^Y 

Tha  DMt  eoquUy  k,  vbtibti  he  was  in  poMwion  o!  bei  dm- 
ing  tho  time  (bat  the  repi^iTS  were  put  upon  hei  by  iht  ttimfiff-. 
•nd   the   teadmon/  appwre  '"  ""^  equally  dear  and  dwigWe 
■gainst  the  fnct  of  possession,  as  against  the  sbeolute  ownenVii^ 
of  the  defeodaot.      M/uiurn,  who  best  knew  the  facU,  testi&es 
poaitireljr  that  be  had  himself  the  exclusive  posaBmon  and  sole 
charge  and  tnanagemeat  of  the  ship,  during  llie  whole  neiiod  in 
questioD,  and  that  the  defendant  never  took  poeaeesion  of  hei  ot 
bad  any  charge  or  agency  concerning  her,  or  eierckedanj  con- 
trol oc  owoerahip  over  her,  unlil  the  interference  lo  prevent  the 
the  voyage  to  Turks  Island,  about  a  monlh  before  the  commence- 
ment of  this  suit.     B.  G.  Minium  and  the  master  confinn  and 
corroborate  his  statement,  and  (he  testimony  of  the  plaioiiffcoa- 
duces  to  the  same  result. 

In  oppostlion  to  (his  strong  current  of  oral  testioiony,  the  acts 
of  the  defendant  in  taking  the  title  and  changing  the  register, 
and  the  part  he  took  in  clearing  out  the  ship  for  her  voyages,  with 
hie  interdiction  of  the  projected  voyage  to  Turks  Island,  and  his 
subsequent  sale  of  the  vessel,  me  (he  only  proofs  of  possession 
lelied  OD.    What  do  they  weigh  1  The  change  of  papers  was  im- 
portaot  to  his  security  ;  and  the  clearance  of  the  vessel  was  ne- 
cessary to  her  employment — they  were  mere  formal  acts  entirely 
consistent  with  his  character  as  Trustee,  and  were  no  evidence 
of  actual  possession  in  him,  not  inconsistent  with  the  possession 
of  the  cetivi  ipu  trust.     The  interdiction  of  the  voyage  to  Turks 
Island  and  the  sale  of  the  ship,  were  acts  of  possession  as  well  a« 
as  ownership,  but  they  were  long  subsequent  to  the  repairs  for 
which  the  plaintiff  sues,  and  were  acts  done  with  intent  to  wind 
up  the  concerns  of  the  trust,  and  were  the  necessary  niefiiiB  for 
enforcing  his  security  and  realizing  his  debt.     He  did  not    take 
possession  of  the  ship  for  the  purpose  of  employing  her,  but   for 
the  purpose  of  sale,  and  bo  cannot  be  charged  by  that  possession 
with  the  debts  antecedently  conlrncled. 

Upon  the  whole  I  see  no  reason  for  setting  aside  the  verdict, 

The  charge  of  the  Judge  was  stricily  correct  in  point  of  Inw, 
and  the  jury  have  found  a  verdict  which  is  fully  supported  by  the 
evidence.     The  motion  for  a  new  (rial  must  therefore  be  denied. 
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Oaklet,  J.     This  wa9  an  action  for  repairs  done  to  the  ship    JuneTenn, 
Concordia,  between  the  10th  day  of  September,  1827,  and  the 


month  of  June  following.     The  repairs  were  ordered  by  the  cap-  ^"i§^^^ 
tain  of  the  vessel,  but  the  evidence  clearly  shows  that  they  were  v. 

in  fact  made  on  the  credit  of  Mintum.  A  bill  of  the  repairs 
was  rendered  to  him,  and  his  notes  taken  for  the  amount,  which 
were  partly  paid.  There  is  no  proof,  that  the  plaintiff,  at  the 
time  of  making  the  repairs,  knew  that  the  defendant  had  any  in- 
terest in  the  vessel ;  no  account  was  ever  rendered  to  him,  not 
was  any  demand  ever  made  on  him  for  payment.  After  the  fail- 
ure of  Minturn,  this  action  was  brought  with  the  view  to  charge 
the  defendant,  as  owner  of  the  ship. 

It  appeared  in  evidence,  that  for  a  long  time  previous  to  the 
15th  of  October,  Minturn  was  the  owner  of  the  ship.  On  that 
day  he  executed  to  the  defendant  an  absolute  bill  of  sale  of  the 
vessel,  and  the  ship's  papers  were  changed  at  the  custom-house* 
The  defendant  made  the  usual  oath  of  ownership,  and  the  vessel 
was  registered  in  his  name,  and  continued  to  be  registered  in  his 
name  until  after  the  commencement  of  this  suit.  It  was  clearly 
proved,  however,  that  the  bill  of  sale  was  given  as  a  mortgage^  to 
secure  to  the  defendant  a  large  sum  actually  loaned  to  Mintum 
on  that  day ;  and  was  so  understood  and  agreed  to  be,  by  the 
parties  at  the  time  it  was  executed.  That  the  defendant,  on  the 
S9th  of  March,  1825,  signed  a  written  agreement,  and  delivered 
it  to  Mintum,  setting  forth  that  the  transfer  of  the  ship  to  him, 
was  as  security  for  the  said  loan,  and  engaging  to  reconvey  the 
same  on  payment  of  the  money.  It  also  clearly  appeared  that 
the  defendant  never  had  possession  of  the  ship,  and  never  receiv- 
ed any  of  her  earnings,  and  never  in  any  manner  interfered  with 
the  control  of  the  vessel  by  Minturn,  until  long  after  the  repairs 
in  question  were  made.  The  vessel  was  always  cleared  out  at 
the  custom-house  by  Minturn,  the  defendant  making  on  those 
occasions  the  necessary  oaths  as  registered  owner. 

The  plaintiffs  contend,  in  the  first  place,  that  parol  evidence  was 
inadmissible,  to  show  that  the  bill  of  sale  was  intended  as  a  mort- 
gage.   This  point  seems  to  be  decided  in  the  case  of  Champlin  v. 


^   I 
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June  Term,  Butitr,  [18  /.  R.  169.]  In  that  case,  as  in  the  present,  there  was  an 
— ,  absolute  biU  of  sale,  and  parol  evidence  was  admitted  to  show  that 

^'ifamwwf^  it  «ras  intended  as  a  mortgage.  In  the  present  instance,  however, 
\i-  ^'  would  seem  unnecessary  to  rely  on  the  parol  evidence  of  the 
understanding  of  the  parties  at  the  execution  of  the  bill  of  sale. 
On  the  supposition  that  it  was  then  an  absolute  sale,  il  was  cer- 
tainly competent  for  the  parties,  by  a  subsequent  written  agree- 
ment, to  convert  it  into  a  mortgage.  This  was  done  by  the  in- 
strument of  the  89th  of  March,  1825,  and  long  before  the  repairs 
in  question  were  made  upon  the  vessel. 

It  is  in  the  next  place  contended  by  the  plaintiffs,  that  the  oath 
of  the  defendant,  and  the  registry  of  the  vessel  at  the  custom- 
house,  are  conclusive  evidence  of  ownership  of  the  vessel  in  him. 
The  law  has  been  decided  to  be  otherwise.  It  has  been  repeat- 
edly heldv  that  the  registry  at  the  Custom-house  does  not  deter- 
mine the  ownership  of  a  vessel*  and  that  its  object  is  merely  to 
show  her  national  character,  and  to  entitle  her  to  the  advantages 
secured  by  the  laws  of  the  United  States  to  vessels  of  our  own 
country.  ISharp  v.  United  Ins.  Co.  14  /.  R.  201.  Leonard  ». 
Huntington,  15  lb.  302 ;]  And  in  Weston  v.  Pennimany  [1  Mason^ 
318,]  it  is  considered  by  Judge  Stort,  that  a  mortgagee  of  a 
▼essel  may  declare  himself  the  legal  owner,  for  the  purpose  of  the 
registry  acts,  without  in  any  manner  alteriog  the  relations  exist- 
ing between  him  and  the  mortgagor.  The  defendant,  then,  is 
not  concluded  by  registering  the  vessel  in  his  ow^n  name,  because 
the  act  is  consistent  with  his  character  as  mortgagee,  and  is  open 
to  explanation,  in  the  same  manner  as  the  bill  of  sale. 

The  defendant,  then,  being  mortgagee  of  the  ship  out  of  pos- 
session, as  found  by  the  jury  in  this  case,  the  law  seems  to  be 
clear  that  he  is  not  liable  for  repairs,  unless  they  are  made  upon 
his  credit,  or  by  a  special  contract  with  him.  It  was  so  expressly 
held  by  the  Supreme  Court  in  Mclniyre  v.  Scott,  [8  /.  It.  159,] 
the  leading  circumstances  of  which  case  were  very  similar  to 
those  of  the  present ;  and  the  doctrine  of  that  case  has  been  re- 
peatedly recognized  since.  [Champlin  v.  BtUler,  18  J.  R.  169. 
Leonard  v.  Huntington,  15  J.  R.  S98.     Thorn  v.  Hicks,  7  Cowen's 
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R.  697.1      These  cases  settle  the  point  too  clearly  to  admit  of  June  T«nn, 

,       •       ■*  '^  "^  1829. 

doubt.  

The  plaintiffs  have  further  insisted,  that  Minium  was  an  in*  ^^^^'^ 
competent  witness,  on  the  ground  of  interest.     The  plaintiffs  v- 

sought  to  charge  the  defendant  as  oumer  of  the  ship.  After  they 
had  oSerei  prima  facie  evidence  of  that  fact,  the  defendant  proved 
the  sale  of  the  ship  by  Minturn  (ohini,  which  on  its  face  was  ab- 
solute, and  then  called  Minturn  as  a  witness.  He  was  objected 
to  as  incompetent.  As  the  case  then  stood,  there  was,  clearly,  oo 
ground  for  the  objection,  and  it  was  properly  overruled.  He  was 
then  sworn  on  his  voir  dvre^  and  stated  that  he  had  no  interest  in 
the  controversy,  and  was  then  sworn  in  chief. 

When  the  witness  was  sworn  in  chief,  there  certainly  was  no 
ground  for  rejecting  him  as  interested.  His  relation  to  the  ves- 
sel had  not  appeared.  Apparently  he  had  parted  with  all  right  1o 
her,  and  as  he  then  stood,  was  manifestly  interested  to  fix  the 
expense  of  the  repairs  on  the  defendant,  by  which  he  might  have 
discharged  himself  from  the  plaintiffs'  claim  on  him.  On  the 
supposition  that  his  testimony  shewed  him  interested,  in  any  de- 
gree in  favour  of  the  defendant,  I  do  not  find  that  the  Judge  was 
requested  to  exclude  it  from  the  case,  or  to  instruct  the  jury  not 
to  regard  it.  Under  such  circumstances,  as  the  defendant's  whole 
case  was  clearly  proved  by  other  witnesses,  I  do  not  think  that  a 
new  trial  ought  to  be  granted,  though  Mintum  should  be  consid^ 
ered  as  an  incompetent  witness. 

His  incompetency,  however,  is  supposed  to  consist  in  this. 
Showing  himself  to  be  the  mortgagor  of  the  ship,  and  in  the  ex^ 
elusive  possession  of  her,  it  is  contended,  that  in  case  of  a  reco-» 
very  by  the  plaintiffs^  he  would  be  liable  U>  indemnify  the  defends 
ant  against  the  eo9<9  ofthissmtjVJid  that  such  an  interest  excludes 
him  as  a'witness,  on  the  authority  of  the  case  of  Hubbly  v.  Broym. 
[16  /.  IZ.  72.]  I  cannot  perceive  how  the  defendant  in  this  case 
stands  in  the  relation  of  surety  for  Mintum,  for  the  repairs  made 
to  the  vessel.  The  defendant,  if  liable  at  all,  is  so  as  owner,  or 
mortgagee  in  possession.  If  liable  in  either  character,  he  was 
bound  to  pay  in  the  first  instance,  on  the  ground  that  the  contract 
for  the  repairs,  in  judgment  of  law,  was  made  directly  between 
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J«M  Term,    him  and  the  plaintiffii.     He  could  then  liave  no  pretence  to  call 

1 —  OD  MBfUum  to  indemnify  him  against  costs.      He  might  charge 

"^rco*™  him  with  the  amount  paid  for  repairs,  as  an  expenditure  on  the 
^-«i     vessel,  while  in  his  possession,  but  could  not  demand  the  costs  of 
and  othMBi    a  suit,  which  was  the  consequence  of  his  own  default. 

The  witness,  in  my  opinion,  was  equally  liable  to  either  party, 
for  the  amount  of  the  plaintiffs'  demand,  whatever  may  be  the 
issue  of  this  cause,  and  was  therefore  a  competent  witness  for 
either. 

Motion  for  a  ne^c  trial  denied, 

[E.  Anthon,  JiU»yfarthe  deft.] 


The  Niagara  Insurance  Company, 

versus 

John  Searle,  Oeorce  Barclay,  Georoe  Chance,  Francis 

Baretto  and  Robert  Batard. 

The  plaintiA  loaned  to  the  defendant  Searle,  $15,000  upon  goods  on  board  the 
hng  Ocean,  whereof  S.  was  master,  and  received  fnHn  the  defendants  a  napon- 
dentia  bond  aa  secority  for  that  loan.  The  vessel  was  bound  from  !New-York 
to  Calcutta,  and  from  thence  back  to  New- York,  with  liberty  to  touch  at  Ma* 
dsira  on  the  outward  passage.  By  the  first  condition  of  the  bond  the  vessel 
was  to  proceed  with  all  convenient  speed  on  her  voyage,  which  was  to  ter- 
minate within  18  months  ;  XL  She  was  to  have  on  board  during  the  whole 
voyage  the  stipulated  amount  of  property  ;  III.  The  voyage  was  to  be  perform- 
ed wiihaut  deviation  ;  and  by  a  further  condition  the  defendants  were  to  pay  the 
^15,000  on  the  return  of  the  vessel,  or  at  the  expiration  of  18  months  from  the 
date  of  the  bond,  whichsoever  should  first  happen. 

The  time  stipulated  in  the  bond  being  expired  and  the  vessel  not  having  returned, 
the  piaintiflii  brought  an  action  of  debt  on  the  bond,  to  which  the  defendants 
(with  the  exception  of  Searie,  who  was  not  arrested,)  pleaded  that  after  the  brig 
Miled  on  her  voyage,  and  before  she  arrived  at  Calcutta,  the  plaintifls,  in  con* 
ffdention  of  an  additionai  premium  of  #300,  agreed  with  the  defendants,  as 
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sureties  for  Searle,  that  the  vecsel  should  have  liberty  to  proceed  from  liadeirm    j^ge  Teem, 
to  the  Canaries,  and  a  port  or  ports  in  South  America,  India  or  elsewhere,  and  18S9. 

£rom  thence  to  a  port  in  the  United  States.    That  the  vessel  proceeded  from   tj^a  Ni^mr* 
Madeiia  on  the  voyage  Uut  menHoned,  was  then  prosecuting  it  with  all  reasonable        In.  Co. 
dispatch,  and  had  not  retttmed  to  the  United  States  at  the  time  the  action  was    j|ain^«»u 
commenced.  and  otfaen. 

TTpon  demarrer  to  these  pleas  it  was  bkld  that  the  neio  agreement  made  with  the 
sureties,  did  not  vary  or  alter  the  terms  of  the  original  contract  any  further  than 
to  preclude  the  plaintifis  from  taking  any  advantage  of  a  deti4dion  from  the  voy- 
age prescribed  in  the  condition  of  the  bend.    It  authorised  a  change  in  the  i 
of  the  voyage  bat  did  not  extend  the  time  for  its  performance,  and  the 
hod  judgment  on  the  demurrer. 

As  the  neio  contract  was  not  under  mo/,  quere, .  whether  the  terms  of  the 
bond  could  be  varied  by  the  parol  agreement  ?  And  if  so,  whether  the  pleas 
themselves  are  good  ? — 

This  was  an  action  of  debt  upon  a  respondentia  bond,  bearing 
date  the  25th  day  of  August,  1826.  The  defendant  Searle  was 
returned  by  the  sheriff  **  not  found,"  but  the  other  defendants 
appeared  and  craved  oyer  of  the  bond  and  its  condition.  The  bond 
was  in  the  ordinary  form  for  the  payment  of  money  ;  but  from 
the  recitals  in  the  condition  it  appeared  that  the  plaintiffs  had 
lent  and  advanced  to  John  Searle,  the  sum  of  ^15,000,  upon 
goods,  wares,  merchandise  and  specie,  to  that  amount  laden  on 
account  of  Searle,  on  board  the  brig  Ocean  of  New-Tork,  where- 
of he  was  master  :  which  goods,  wares  and  specie,  and  the  pro- 
ceeds and  returns  thereof,  were  hypothecated  and  mortgaged  to 
the  plaintiffs,  for  the  faithful  performance  of  the  condition  of  the 
bond.  That  the  said  vessel  was  bound  on  a  voyage  *^  from  New 
**  York  to  Calcutta,  and  from  thence  back  to  New-York,  with 
<<  liberty  to  touch  and  trade  at  Madeira,  on  the  outward  passage.*^ 
That  the  plaintiffs  were  '^  to  stand  and  bear  the  risks  against 
'*  which  the  said  company  usually  insure  by  their  cargo-policies, 
'*  on  the  said  sum,  so  lent  and  advanced  on  the  said  goods,^  **  dur- 
"  ing  the  said  voyage,"  provided  the  same  did  not  "  exceed  the 
*^  term  of  eighteen  calendar  monthsy  to  be  computed  from  the  day 
^<  of  the  date"  of  the  bond.  The  condition  of  the  bond  provided, 
that  the  vessel  should  proceed  with  all  convenient  speed  on  her 
voyage  and  return  to  New- York,  with  the  amount  in  value  above 
stipulated  on  board :  "  to  end  her  voyage  at  New-York,  by  or  be- 
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June  Term,    **  fore  the  end  or  expiration  of  eighteen  months,  fVom  the  date*' 
of  the  bond  ;  ^*  and  that  without  deviation^  the  dangers  and  casual- 


^^'in^C?"   "  ^*^®  ^^  ^'^^  ^®**  excsepted."     And  if  the  defendants,  or  either  of 
▼•  tliem,  should  pay  to  the  plaintiffs,  the  above  sum  of  $15,000, 

andothen.  immediately  upon  the  arrival  of  said  vessel  at  New-York,  or  at 
the  expiration  of  eighteen  mouths  from  the  date  of  the  bondy  which- 
ever event  should  first  happen,  together  with  the  sum  of  {|(2550, 
the  stipulated  marine  interest  and  premium  on  said  loan  :  or  if 
the  said  defendants,  or  either  of  them,  should  immediately  after 
the  return  and  arrival  of  said  vessel  at  New-York,  provided  swh 
retwm  should  happen  withm  eighteen  months  from  the  date  of  the  bond^ 
give  security,  satisfactory  to  the  plaintiffs,  to  pay  the  said  sums 
within  three  months  from  the  time  of  such  return,  with  lawful 
interest  thereon  from  the  time  of  such  return,  and  should  pay  the 
same  at  the  expiration  of  said  three  months  :  or  if  in  the  said 
voyage  and  before  the  end  of  eighteen  months,  a  total  loss  of  the 
goods  and  specie,  by  the  risks  against  which  the  company  usually 
insure  by  their  cargo  policies,  should  unavoidably  happen,  and 
the  defendants  should  abandon  to  the  plaintiffs  said  goods  and  spe- 
cie, and  their  proceeds,  &c.  ;  then  the  obligation  was  to  be  void. 
The  defendants  who  appeared  were,  in  fact,  mere  sureties  for 
Searle,  and  they  interposed  two  special  pleas  in  bar  of  the  action. 
In  the  first  they  set  forth,  that  the  vessel  sailed  upon  her  contem- 
plated voyage  on  the  6th  day  of  August,  1 826,  having  on  board  the 
goods  and  specie  specified  m  the  condition  of  the  bond.  That  af- 
terwards, on  the  twentieth  day  of  Pebruaiy,  1827,  before  the  arri- 
val of  the  vessel  at  Calcutta,  in  consideration  of  an  additional  pre- 
mium of  two  per  cent  on  said  sum  of  $15^000,  paid  by  the  defend- 
ants to  the  plaintifis,  the  plaintifis  agreed  with  the  said  Francis  Bar- 
retto,  Jr.,  George  Barclay,  George  Chance,  and  Robert  Bayard, 
**  as  sureties  of  the  said  John  SearUy^  that  the  vessel  *^  should  have 
liberty  to  proceed  from  Madeira  to  the  Canaries,  and  a  port  or  ports 
in  South  America,  India,  or  elsewhere,  and  at  and  from  thence  to 
a  port  in  the  United  States."  That  the  said  vessel  having  arrived 
at  Madeira,  pursuant  to  the  liberty  given,  did,  afterwards,  to  wit,  on 
the  20th  day  of  February,  1827,  «  proceed  from  Madeira,  in  and 
upon  the  said  last  mentioned  voyage^  to  the  Canaries,  and  a  port  or 
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ports  in  South  America,  India,  or  elsewhere,  and  at  and  from  June  T«rm, 

thence  to  the  United  States ;  and  although  the  said  brig  fix)in  thence  -1 — 

hitherto  hath  been,  and  yet  is,  prosecuting  the  said  intended  voyage  i^,  CaT"* 

last  mentioned,  with  all  reasonable  diligence  and  despatch,  accord-  j^jj^a.  Searie 

ing  to  the  true  intent  of  the  liberty  given  as  aforesaid,  yet  the  said  »n<J  othew. 
brig  hath  not  as  yet  returned  to,  or  arrived  at  a  port  in  the  United 
States." 

The  second  plea  alleged,  that  the  said  sum  of  $15,000  was  loan- 
ed and  advanced  by  the  plaintiflfe  to  Searle,  at  his  request  and  for 
his  sole  benefit,  upon  the  terms  and  for  the  purposes  mentioned  in 
the  condition  of  the  bond,  and  that  the  same  was  executed  by  the 
other  defendants  as  mere  sureties  for  Searle,  without  interest  or  ben- 
efit to  themseh^es,  and  for  his  accommodation,  whereof  the  plaintiffs 
had  notice  at  the  time  of  making  the  loan.  That  the  vessel  imme- 
diately thereafter  proceeded  on  the  voyage  specified  in  the  condition 
of  the  bond,  with  the  goods  and  specie  on  board,  having  liberty  to 
touch  at  Madeura  on  her  outward  passage.  That  afterwards  and 
beibre  the  arrival  of  the  vessel  at  Calcutta,  the  said  Searle  advised 
the  defendants,  Barclay,  Chance,  Bayard,  and  Barretto,  of  his  '*m- 
tentian  to  deviate  from  the  vayagCy"  in  the  condition  of  the  bond  men- 
tioned, *^  by  touching  at  the  Canaries,  and  some  other  port  or  ports 
after  leaving  Madeira  :^  whereof  the  plaintiffs  had  notice  on  the  20th 
day  of  February,  1827.  That  the  plaintiffs,  in  consideration  of  an 
additional  premium  of  two  per  cent  on  said  sum  of  $15,000,  paid 
to  them  by  the  sureties,  agreed  with  them  that  said  brig  should  have 
liberty  to  proceed  ftt>m  Madeira  to  the  Canaries,  and  the  other  ports 
mentioned  in  the  first  plea.  That  the  sadd  brig,  after  touching  at 
Madeira,  on  the  day  and  year  last  aforesaid,  to  wit,  at  thjs  city  and  in 
the  county  aforesaid,  set  sail  and  departed  on  the  said  last  mentioned 
voyage,  from  thence  to  the  Canaries,  to  a  port  or  ports  in  South 
America,  &c. :  and  that  although  the  said  vessel  from  thence,  had 
hitherto  constantly  pursued  9nd  prosecuted  said  last  mentioned 
voyage,  with  all  reasonable  diligence,  yet  she  had  not  yet  arrived  at 
a  port  in  the  United  States. 

To  these  pleas  there  were  separate  general  demurrers,  and  join- 
ders therem.     The  counsel  for  the  plaintiffs  contended, 

VOL.  II.  4 
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Jane  Term,       I.  That  by  the  terms  of  the  respondentia  bond  mentiooed  in  the 
1_  plea<]yngs»  the  plaintifis  had  a  right,^  in  the  absence  of  loss  by  any  of 


The  NUigum  the  perils  insured  against,  to  sue  for  the  amount  of  the  bond  at  the 

▼.  expiration  of  eighteen  months  from  its  date,  without  waiting  for  the 

John  Swrie    .        .     ^         -  ., 

aad  ©then,    termmation  of  the  voyage. 

II.  That  the  alleged  agreement  of  the  20th  of  February,  stated 
in  the  pleas  of  the  defendants,  had  at  most  no  other  operation  or 
effect,  than  to  authorise  a  deviation  from  the  iter  of  the  voyage  de^ 
bribed  in  the  respondentia  bond,  and  did  notenlai^e  the  time  limit- 
ed for  its  performance,  and  the  payment  of  the  money  specified  in 
the  bond. 

III.  That  the  pleas  were  defective,  there  being  no  averment 
that  the  vessel  had  not  deviated  previously  to  the  20th  of  February, 
nor  that  she  had  on  board  the  stipulated  amount  of  goods  at  any 
time  subsequent  to  her  sailing  from  New- York. 

IV.  The  pleas  state  the  supposed  enlai^ement  of  the  time  by  im- 
plication, and  not  by  positive  averments,  and  seek  by  an  alleged 
agreement  not  averred  to  be  under  seal,  or  even  in  writing,  to  vary 
and  alter  the  terms  of  a  sealed  instrument. 

Mr.  F.  Griffin,  for  the  plaintiffs. 

As  the  contract  originally  stood,  there  can  be  no  doubt  as  to  the 
plaintiffs' right  of  action.  The  money  was  repayable  absolutely 
at  the  expiration  of  eighteen  months  from  the  date  of  the  bond, 
unless  the  vessel  was  lost  by  some  of  the  perils  insured  against. 
The  stipulated  time  having  expired,  and  no  loss  having  occurred, 
the  question  is,  how  are  the  rights  of  the  plaintiffs  affected  by 
the  contract  made  in  February,  1827 1 

Originally,  the  designation  of  the  voyage  was  distinct :  the 
vessel  was  to  proceed  from  New-York  to  Calcutta,  with  liberty  to 
touch  and  trade  at  Madeira  on  her  outward  passage.  Under  this 
agreement,  if  there  had  been  any  deviation  from  the  voyage,  the 
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bond  would  iastantly  have  become  absolute,  and  it  could  not    June  Tetm, 
have  been  avoided  by  a  subsequent  loss. 


The  timej  also,  in  the  first  contract,  was  distinct,  and  indepen-      j^^  ^^^ 
dent  of  the  designation  of  the  voyage.     It  was  contemplated  that    TqI^^^^ 
the  voyage  might  last  longer  than  the  eighteen  months,  else  it    and  othen. 
would  not  have  been  limited.     The  ending  of  the  voyage,  if  it 
exceeded  eighteen  months,  had  nothing  to  do  with  the  payment 
of  the  money,  for  that  became  due  absolutely  at  the  expiration  of 
that  period. 

The  second  contract  altered  ofke  of  these  independent  proper- 
ties or  conditions,  without  touching  the  other ;  and  the  proposi- 
tion cannot  be  maintained,  that  a  change  in  the  route  of  the 
voyage  operates  as  a  matter  of  course  to  enlarge  the  time. 

The  fair  mode  of  construing  the  amendment,  is  by  ingrafting 
it  on  the  original  contract ;'  and  in  this  form,  how  would  the  whok 
agreement  standi  The  marine  interest  would  be  increased  from 
two  thousand  five  hundred  to  twenty-eight  hundred  dollars.  The 
vessel,  instead  of  being  confined  to  Ihe  direct  route  to  Calcutta, 
would  have  leave  to  go  to  the  Canaries,  to  South  America,  or  else- 
where ;  but  is  the  limitation  as  to  Hme  affected  1  The  course  of 
the  vessel  is  left  free,  and  she  may  traverse  what  ocean  she  pleases, 
provided  she  do  not  exceed  the  limited  period ;  but  if  the  time  be 
overleapt,  the  bond  becomes  absolute. 

In  this  particular,  then,  the  contract  stands,  after  the  alteration, 
as  it  did  before ;  it  remains  an  insurance  for  eighteen  months  on 
the  brig  Ocean,  and  when  that  time  expired,  the  money  became 
due,  and  the  insurance  ceased,  wherever  the  vessel  might  be. 

II.  What  was  the  object  ol  the  defendants  in  making  the  second 
contract  1  Undoubtedly  it  was  to  obtain  permission  for  Captain 
Searle  to  deviate  from  his  intended  route,  without  endangering 
their  rights  under  the  original  agreement.  By  the  terms  of  that 
contract,  he  was  forbidden  to  deviate ;  for  every  deviation  in- 
creases the  risk.  He  desired,  however,  to  change  the  iter  of  his 
voyage,  and  according  to  the  averments  in  the  second  special 
plea,  communicated  his  wishes  and  intentions  to  the  present  de- 
fendants.   The  plaintiffs,  then,  for  a  new  consideration,  and  an 


1 
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JuM  Term,    additional  premium,  coDsented  that  the  iter  of  the  voyage  should 

L—  be  changed,  but  not  that  the  time  for  ils  performance  should  be 

"^^inrc^^  enlarged.     This  is  a  reasonable  construction  to  be  put  upon  the 

,  ,   ^    _,     whole  contract,  and  must  coincide  with  the  views  of  all  the  par- 
John  S6ftn6 

and  others,    ties  at  the  time  the  second  agreement  was  made. 

The  additional  fact  set  forth  in  the  second  special  plea,  that 
these  defendants  were  suretiesy  can  make  no  difference  in  the  con- 
struction. True  it  is,  sureties  are  considered  in  some  measure  as 
entitled  to  the  favour  of  courts,  and  will  net  be  held  responsible 
beyond  the  strict  scope  of  their  engagements.  [lAtdlmo  «•  Si- 
mondy  2  Caines*  Cases  in  Errors  1.]  But  in  ascertaining  what 
their  engagements  are,  the  rules  of  construction  as  to  them,  difler 
in  no  respect  from  those  which  apply  to  their  principals. 

III.  The  pleas  themselves  are  defective.  Both  pleas  aver, 
that  the  brig  set  sail  from  New-York  on  the  26th  of  August, 
1826,  on  the  voyage  mentioned  in  the  original  bond.  Both  pleas 
take  her  up  again  at  Madeira,  and  aver,  that  since  that  time,  she 
has  been  engaged  in  pursuing  the  substituted  voyage  from  that 
place ;  but  neither  of  them  contains  any  positive  averment  that 
the  vessel  had  not  deviated  on  her  passage  from  New-York  to 
Madeira. 

With  regard  to  the  averment  that  the  vessel,  in  the  course  of 
her  voyage,  continued  to  have  on  board  the  stipulated  amount  of 
goods,  the  pleas  are  still  more  defective.  All  that  is  said  upon  this 
subject  is,  that  the  vessel  set  sail  from  New-York  with  the  goods 
on  board  ;  but  whether  she  afterwards  c(mlinutd  to  have  them  an 
boardy  docs  not  appear. 

If,  therefore,  these  averments,  or  either  of  them,  are  material, 
the  pleas  are  defective.  Are  they  material  ?  The  instrument  is 
a  bond,  absolute  in  the  penal  sum  of  thirty  thousand  dollars. 
The  penalty  is  to  become  void  on  certain  conditions.  One  of 
these  is,  that  the  vessel  shall  pursue  a  certain  prescribed  voyage, 
without  deviation.  If  she  had  deviated,  that  instant  the  penalty 
would  have  become  absolute,  whether  the  eighteen  months  had 
expired  or  not.  IfFestemv.  WUdmgy  Sldnner's  Rep.  69,  162. 
EmerigammBot.  chap.  8,  sec.  4.] 


THE  CITY  OP  NEW-YORK.  89 


Another  condition  is,  that  the  vessel  should  continue  to  have  on    June  Teraa, 

hoard  a  certain  stipulated  amount  of  goods.     If  this  condition  _I — 

was  at  any  time  violated,  the  penalty  would  on  the  same  principle      jq,.  ca 

become  absolute.  john'searia 

The  plaintiflfs  have  declared  on  the  penal  part  of  the  bond,  and  andothera. 
by  the  declaration  it  appears  that  the  defendants  are  liable  in  the 
sum  of  thirty  thousand  dollars.  The  plea  in  order  to  avoid  this, 
should  aver  a  compliance  with  the  conditions  of  the  bond.  [Cam* 
Dig.  tit.  PUad.  £.  25.  2.  t.  13.— 2.  w.  i^.—LaagweU  vs.  Palmer^ 
1  Sid.  Rep.  87.] 

Two  of  these  conditions  are,  that  the  vessel  should  not  deviate, 
aiid  that  she  should  always  have  the  stipulated  amount  of  goods 
on  board.  A  compliance  with  these  two  conditions,  should  be 
positively  averred.— [i^Uiatn^v^.  Stedman^  Skbi.  Rep.  345.  Holt's 
Rep.  126. — 1.  Sid.  Rep.  87.]  But  as  the  defendants  have  not  in 
either  of  their  pleas  alleged  such  compliance,  the  pleas  are  bad. 

IV.  The  supposed  enlargement  of  time  is  pleaded  by  impUca* 
tioti  and  not  by  positive  averment.  The  time  originally  limited 
was  eighteen  monlhs,  and  this  period  had  expired  before  the  com^ 
mencement  of  the  suit.  The  defendants  to  avoid  this,  wished  to 
shew  by  their  pleas,  that  the  time  had  heen  enlarged.  But  this 
they  have  not  done  by  any  express  averment.  All  that  is  sai4 
on  the  subject  is,  that  the  voyage  was  erdargedy  and  that  the  vessel 
is  now  engaged  in  pursuing  the  substituted  voyage.  From  this, 
ike  utference  is  drawn,  that  the  time  has  been  enlarged  and  has  not 
expired.  This  manner  of  pleading  is  decidedly  bad,  as  will  ap- 
pear from  the  cases  before  cited. 

y.  The  new  agreement  is  not  avered  to  be  under  seal,  nor 
even  alleged  to  be  in  writing.  The  original  contract  was  un- 
der seal,  and  it  is  settled  beyond  all  doubt,  by  repeated  decisions, 
that  a  sealed  instrument  can  be  altered  only  by  an  instrument  of 
the  same  nature.  [Thompson  vs.  Brown,  1.  Moore,  358. — 7, 
Taunt.  656.  1,  East.  619.  8.  Taunt.  31.  TeUers  vs.  Bkkford.^^. 
T.  R.  590.  Littler  vs.  HoUand,  3.  T.  R.  590  and  59S.  (n)— Forney 
vs.  Thompson,  15  Mass.  R.  25.] 
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June  Term,        The  Court  will  not  mftr  that  the  contract  was  in  writingi  for 

'- —  when  the  |^lea  is  ambiguous  the  construction  is  to  be  against  it. 

Ins/^'*    [1 .  Chit.  Plead,  521.  2.]  And  where  an  agre  ementis  not  alleged 

Joh  ^s    le    ^^P^^  ^^  ^®  ^^  writing,  the  court  will  intend  that  it  was  verbal. 

andothere.  [Cose  vs.  Barber^  Sir  T.  Ray^  Rep.  450.]  In  ?l  declaroHon  the 
averment  is  not  necessary,  but  in  a  plea  it  is.  [1.  Chit.  Plead. 
303.] 

But  whether  this  agreement  was  in  writing  or  not,  is  not  very 
material,  for  it  certsdnly  was  not  under  seal,  The  maxim  of  le- 
gal construction  is  inflexible  :  codem  modo  quo  quid  consHtutur 
codem  modo  dissolvitur. 

•Mr.  Hugh  Maoncell  and  Mr.  Slosson  for  the  defendants,  pre- 
sented the  following  points : — 

I.  The  undertaking  of  the  sureties  was  collateral  to  that  of 
their  principal,  and  their  liability  arose  only  on  the  default  of  the 
principal.  In  consequence  of  this  relation,  the  sureties  are  only 
liable  on  the  strict  letter  of  their  contract,  and  any  act  of  the 
obligees,  discharging  them  from  this  collateral  undertaking,  is  a 
valid  defence. 

II.  The  agreement  in  question,  was  such  an  act,  and  discharg- 
ed the  sureties  entirely  from  the  collateral  undertaking  in  regard 
to  the  original  voyage^  and  all  penalties  consequent  on  its  aban- 
donment. 

III.  The  new  voyage  was  a  different  voyage,  and  an  entire 
substitution  in  the  place  of  the  original  one,  and  is  not  qualified 
by  the  limitation  in  the  original  voyage  to  eighteen  months,  or  by 
che  stipulation  as  to  the  cargo  on  board. 

iV.  The  new  contract  cannot  be  incorporated  with  the  original 
condition  ;  Searle,  the  principal,  being  no  party  to  it,  and  it  also 
being  a  distinct  agreement. 

y.  The  defence  is  good  at  law ;  and  as  the  agreement  is  a 
Ucense  merely,  it  can  only  be  available  by  way  of  defence  to  the 
action  on  the  bond. 
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VI.  In  any  event,  there  was  an  enlargement  of  the  time  for    Jnii«  Tem, 

performing  the  voyage  until  a  reasonable  period  had  elapsed  for  ! 

the  performance  of  the  substituted  voyage.  108.0^** 

V. 

John  Seail* 

The  technical  objections  to  the  defendants'  pleas,  arising  from  and  othen. 
the  alleged  want  of  proper  averments  of  the  facts,  relied  upon  as 
a  defence,  may  be  easily  disposed  of.  It  is  perfectly  immaterial 
in  relation  to  the  questions  now  before  the  court,  whether  the 
stipulated  amount  of  goods  was  on  board  the  vessel  or  not ;  for 
there  is  no  controversy  between  the  parties  in  relation  to  that  sub- 
ject. If  the  defendants  have  stipulated  to  do  or  perform  any 
specific  thing,  the  law  will  presume  that  they  have  complied 
with  all  the  requirements  of  their  contract  until  the  contrary  is 
shewn.  Whether  they  have  or  have  not  performed  all  the  stipu- 
lations contained  in  the  condition  of  this  bond  is  not  a  subject  of 
present  inquiry  ;  and  the  attention  of  the  court  cannot  be  drawn 
from  the  main  questions  to  those  which  are  merely  collateraL 
The  averments  are  all  of  them  sufficiently  specific  and  precise, 
and  it  is  expressly  alleged  in  the  pleas,  that  the  vessel  sailed  from 
New-York  on  the  26th  day  of  August,  1825,  *^  having  an  board 
the  goodSf  wareSy  merchandise  and  specie  in  the  condition  of  the  bond 
menHontd.^^  If  they  were  on  board  when  the  vessel  saUed^  it  is  to 
be  presumed  that  they  continued  there,  until  the  contrary  is  made 
to  appear.  They  must  have  remained  on  board  until  the  arrival 
of  the  vessel  at  Madeira,  unless  thrown  into  the  sea,  for  it  is  not 
pretended  that  there  was  any  deviation  before  the  vessel  arrived 
at  that  island. 

It  was  not  necessary  to  allege  that  the  vessel  had  not  deviated 
previously  to  the  20th  ai  February,  because  such  is  the  presump- 
tion, until  the  contrary  is  shewn.  If  she  had  deviated  before  that 
time,  the  plaintiff  contend  that  such  deviation  would  have  caused 
a  forfeiture  of  the  bond ;  and  if  this  be  so,  it  is  for  them  to  shew 
a  deviation,  for  the  court  will  not  infer  that  the  defendants  have 
violated  their  contract. 

But  if  these  objections  were  tenable  and  well  taken,  they  are 
the  subjects  of  special  demurrer  only,  and  cannot  avail  on  a  gene- 
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Jane  Term,    ral  demurrer.     They  may  therefore  be  dismissed  without  further 
'^-        remark. 


The  Niagara 
Ins.  Co. 


J  hn\  1  ^'  '^^^  ^^^  subject  of  inquiry  before  the  court,  is  whether  the 
and  others,  defendants  can  set  up  the  new  agreement  by  way  of  defence  to 
this  action  ;  whether  they  can  allege  and  prove,  by  parol,  that  a 
new  voyage  was  substituted  in  the  place  of  the  original  voyage  ; 
for  if  they  can,  then  the  plaintiffs  cannot  under  any  aspect  of  their 
case,  maintain  this  action  until  the  substituted  voyage  has  been 
performed. 

This  inquiry  leads  to  a  distinct  branch  of  the  law ;  to  the  obli- 
gations of  principal  and  surety  ;  for  it  will  be  observed  that  the 
original  contract  still  remains  in  full  force,  as  to  Searle  the  princi- 
pal in  the  bond.  The  contract  on  which  the  defendants  rely,  is 
that  disclosed  more  particularly,  by  their  second  special  plea ;  a 
separate  contract  between  the  obligees  and  the  iureUeB^  to  which 
the  principal  is  not  a  party.  This  defence  is  not  set  up  by  the 
prmcipdl  but  by  the  suretiesy  and  they  plead  that  the  present  action 
ought  not  to  be  maintained  against  them. 

The  obligation  of  a  surety  is  collateral  merely,  and  he  is  never 
liable  except  upon  the  default  of  his  principal.  Before  you  can 
resort  to  an  action  against  the  surety,  you  must  shew  that  there 
has  been  a  violation  of  tbe  contract  on  the  part  of  the  principal. 
The  obligations  of  the  two  are  not  the  same ;  the  surety  under- 
takes to  do,  to  pay  or  perform  upon  the  default  of  the  principal, 
and  his  contract  is  conditional.  It  must  be  shewn  that  the  condi- 
tion has  been  violated  before  the  surety  is  liable,  and  that  is  a  pre- 
requisite in  the  plaintiff's  proof,  before  he  will  be  entitled  to  re- 
cover. ILudhw  V.  jStmond,  2  Cdne%  30.  Reee  o.  Bamngton^  t 
Ves.Jm.540.  JS^v.BaUunny  17  John.  R.  (384).  Wright v.Smp- 
Mm,  6  Ve$.  Jun.  734.  RathJbonv.  Warren,  10  John.  R.  595.]  There 
are  many  cases  also  where  tbe  obligations  of  the  surety  would 
be  discharged  while  those  of  the  principal  ivoold  remain.  As  in 
the  case  of  a  tender  by  the  principal ;  here  the  surety  would  be 
discharged  altogether, — ^but  the  tender  would  merely  relieve  the 
principal  from  interest  and  damages.     [3  Wil.  539.] 
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I I.  This  defence  may  tie  interposed  by  a  surety,  in  an  action  at   Jon*  Tans, 

1899 

law,  and  this  court  has  the  same  power  to  take  notice  of  his  situ- L— 

ation  which  a  court  of  equity  has.     At  law  all  obllgers  are  con-  TheNia^fM* 
sidered  as  principals,  and  the  question  whether  a  surely  has  been  ▼. 

discharged  or  not,  is  a  question  of  law.  The  court  will  never  ^^  oUien. 
drive  a  party  to  any  circuity  of  defence,  where  the  demand  of  the 
plaintiffs  can  be  m^  and  answered  at  once.  In  this  case  the  new 
contract  goes  to  the  very  foundation  of  the  action,  and  if  availa- 
ble to  the  defendants  for  any  purpose,  it  may  be  interposed  as  a 
defence  here.  [2  Ves.  Jun.  640.  7  John.  Rep.  337.  IS  John. 
R.  174.] 

III.  The  bond  itself,  in  the  recitals  of  the  condition^  discloses 
the  factj  that  tlie  prei:>ent  defendants  are  sureties  merely,  and  that 
Searle  is  the  principal  debtor.  This  is  specially  averred  by  the 
pleas,  and  admitted  by  the  demurrers ;  there  is,  therefore,  uo 
doubt  as  to  the  facts  upon  that  subject ;  and  the  inquiry  next 
arises,  whether  the  sureties  are  exonerated  from  their  collateral 
undertaking  by  this  defence  ? 

It  appears  from  the  second  special  plea,  that  Searle,  the  princi- 
pal, ^'  advised"  tlie  defendants,  his  sureties,  that  it  was  ^^  Aw  m- 
ienlicn  to  devuUe^^  from  the  voyage  described  in  the  condition  of  the 
bond,  "  by  tqpching  at  the  Canaries,  and  some  other  port  or  ports 
after  leaving  Madeira."  The  sureties,  considering  themselves  as 
placed  in  a  situation  of  some  peril  by  this  determination  of  the 
master,  gave  immediate  notice  to  the  plaintiffs  of  this  fact,  and 
entered  into  a  new  contract  with  them^  whereby  the  plaintiffs,  for 
an  dddilional  premium^  and  for  the  distinct  consideration  of  three 
iiundred  dollars,  paid  to  them  by  the  sureties^  agreed  with  them, 
that  the  vessel  should  not  be  confined  to  the  track  of  her  original 
voyage,  but  might  go  from  Madeira  to  the  Canaries,  from  thence 
to  South  America,. to  India,  and  elsewhere,  according, to  the  dis- 
cretion of  captain  Searle.  This  new  agreement  changed  the  en- 
tire  condition  of  the  bond,  and  was  a  dispensation  of  the  sureties 
from  their  obligations  on  the  whole  contract.  A  new  voyage  was 
determined  upon,  and  the  original  one  was  totally  abandoned; 
every  thing*  connected  with  it  was  gone,  and  the  defendants  were 
exonerated  from  their  first  agreement.     The  original  condition  of 

VOL.  II.  ^  5 
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J«M  Tem,    the  bond  was  entirely  changed,  and  the  instrument  on  which  this 
■  action  is  brought,  is  to  be  looked  upon  as  if  dated  on  the  20th  of 


Th6  Niapm  February,  1826.  The  vessel,  at  that  time,  is  supposed  to  be  at 
▼.  '  Madeira,  and  when  she  departs  from  thence,  she  departs  upon  a 
radottosT   new  voyage,  under  the  new  agreement 

Where  the  termini  of  a  voyage  are  changed,  the  alteration,  of 
itself,  constitutes  a  new  voyage.  [11  John.  12.  261.  14  John  R. 
46.  By  the  original  agreement,  the  voyage  was  to  terminate 
at  MeW'York ;  by  the  new  contract,  it  may  end  at  any  port  in 
the  United  States.  Suppose  the  vessel  had  deviated  from  the 
route  specified  by  the  new  coulract,  could  such  a  deviation  be 
assigned  as  a  breach  of  the  condition  of  this  bond  1  To  go  on  a 
new  voyage,  must  certainly  be  an  abandonment  of  the  old  one, 
and  to  charge  these  defendants  for  a  violation  of  iheir  contract, 
the  plaintifid  must  shew  a  breach  of  the  conditions  of  their  last 
engagement. 

The  relative  condition  of  all  the  parties  is  changed,  for  these 
defendants  have  lost  their  remedy  against  Searle,  by  entering  into 
a  new  contract.  This  agreement  is  not  binding  upon  him  in  any 
way,  and  the  sureties  can  do  nothing  either  for  the  benefit  or  to  the 
prejudice  of  the  princip^il,  without  his  consent.  No  action  can 
be  maintained  against  Searle  on  the  new  agreeiitent,  and  the 
sureties  are  not  liable  upon  the  original  one.  A  joint  action  will 
not  lie  against  the  principal  and  sureties  upon  either  coniraciy  but 
the  principal  continues  responsible  upon  his  original  engagement, 
and  the  sureties  upon  the  new  one.  The  plaintiflTs  saw  fit,  for  a 
fresli  consideration,  to  discharge  these  defendants  from  their  first 
undertaking,  and  accept  of  a  new  engagement  in  its  place;  this 
last  agreement  we  are  ready  to  fulfil  in  all  its  parts. 

IV.  The  original  voyage  was  limited  to  the  period  of  eighteen 
months ;  but  the  new  voyage  is  not  restricted  by  any  such  limita- 
tion. It  could  not  be  thus  limited,  because,  under  the  new  ngree- 
ment,  a  different  track  is  to  be  pursued,  ditrcrenl  countries  are  to 
be  visited,  and  a  ditlerent  period  of  time  would  necessarily  be  em- 
braced by  the  new  voyage.     As,  by  the  hwt  agreement  the  new 
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voyage  is  withoat  limitation  as  to  tii^e,  it  is  to  be  performed  with-    June  Tmn. 
iaa««,ono4feUme.  »"»• 

The  limitation  of  time  was  a  qualification  of  the  particular    "^^J^c^** 
voyage,  stated  in  the  bond  as  it  originally  stood,  and  if  a  new    *  «.  ^a   ^ 
voyage  be  substituted,  then  the  limitation  ceases.     The  plaintifi    and  others, 
must  show  that  the  time  has  been  unreasonably  protracted  under 
the  new  agreement,  in  order  to  maintain  this  action.     But  our 
averment  that  the  vessel  has  ^^  constantly  prosecuted  and  pursu- 
ed'' the  new  voyage  '^  with  all  reasonable  diUgence,"  and  that 
she  has  not  ^^  as  yet  arrived  at  a  port  in  the  United  States,"  is,  by 
the  pleadings,  admitted  to  be  true.     No  breach  of  the  obligations 
of  the  new  contract  is  shown,  and  the  plaintifis  have  not,  there- 
fore, any  cause  of  action  against  these  defendants. 

V.  A  parol  agreement  subsequent,  may  be  set  up  by  a  princi- 
pal in  a  sealed  instrument,  by  way  of  [defence^  to  an  action  upon 
the  original  contract,  to  save  a  forfeiture.  This  has  often  been 
decided  by  our  own  courts.  Justice  cannot  be  done  to  a  defend- 
ant, when  sued  for  a  violation  of  the  conditions  of  his  bond,  if  he 
be  not  permitted  to  show  that  the  plaintiff  himself  has  dispensed 
with  the  performance  of  the  condition.  The  new  agreement 
does  not  constitute  a  substantive  cause  of  action  against  the 
plaintiff,  and  is  available  to  the  defendant  only  by  vtray  of  de- 
fence. If  a  court  of  law  were  to  deprive  the  defendant  of  this 
privilege,  he  would  in  all  such  cases  be  compelled  to  resort  to  the 
equitable  interposition  of  a  Court  of  Chancery.  But  courts  of 
law  do  not  put  this  hardship  upon  him,  and  it  has  been  expressly 
decided,  that  li  is  a  good  answer  to  the  plaintiff's  claim,  that  he 
himself,  by  a  subsequent  parol  agreement,  has  waived  theper- 
furmance  of  the  very  condition  which  lays  the  foundation  of  his 
action. 

In  this  particular,  there  is  a  marked  distinction  between  the 
situation  of  a  plaintiff  and  a  defendant.  The  former  cannot  in- 
graft  a  parol  agreement  upon  a  sealed  contract;  and  if  the  latter 
has  been  altered  or  changed  by  a  subsequent  parol  agreement, 
and  the  plaintiff  seeks  to  recover  by  shewing  a  performance  of 
the  new  agreement,  he  must  resort  to  an  action  of  asivmpsU ;  tot 


N 
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Jane  Term,    hia  remedy  upon  the  covenant  is  gone.      [Jetoel  r.  Schroeppely  4 

^    ^'        Caw.  R,  565.]     But  when  a  defendant  is  sued  in  an  action  of 

The  NUgua  covenant  for  the  non-performance  of  its  conditions,  he  may  shew, 
Ins.  Co* 

▼.  in  his  defence,  that  the  plaintiff,  by  a  subsequent  parol  agreement, 

and  others,    dispensed  with  the  performance  of  those  conditions. 

This  position  in  no  way  interferes  with  the  principles  of  the 
cases  cited  by  the  other  side.  It  is  admitted,  that  where  a  party, 
in  an  action  of  covenant,  relies  uppn  any  alteration  of  d  sealed 
instrument  as  the  ground  of  a  recovery,  lie  must  shew  that-the 
new  contract  presents  the  same  solemn  evidence  which  the  origi- 
nal presented.  Not  so  with  a  defendant,  who  has  been  absolved 
from  the  performance  of  the  very  condition,  for  the  non-perform- 
ance of  which  an  action  is  brought  against  him.  He  may  shew 
the  truth  of  the  case,  in  jiny  form  of  evidence,  and  it  will  always 
serve  as  an  effectual  shield.  [^Fleming  v.  Gilbert^  3  John  /J.  528. 
Keating  v.  Prke^  1  John-  Cas.  22.  15  Mass.  R.  25.  1  M.  and 
S.Z\.  1  Esp.  Cos,  34.  1  East.  628.  4  Sear  and  Raw.  241. 
2  Wend.  U.,  Langworthy  el  al  v.  Smith  et  al.  p,  587.] 

Mr.  Geo.  Griffin^  in  reply.  ' 

It  is  of  some  importance,  in  the  investigation  of  this  cause,  to 
have  correct  general  views  of  the  contract  upon  which  the  action 
is  founded.  It  differs  from  an  ordinary  loan  in  two  particulars  ; 
first,  the  principal  is  put  in  jeopardy  ;  and  secondly,  the  obligees 
are  insurers.  The  contract  assimilates  itself  nearly  to  a  contract 
of  insurance  on  time,  but  differs  from  it  in  this,  that  the  parties 
contemplated  a  termination  of  the  risk  within  the  stipulated  period. 
The  liability  of  the  undenmters,  (that  is  of  the  plaintiffs  in  their 
capacity  of  lenders,)  expired  at  the  end  of  eighteen  months,  at 
all  events,  but  they  had  the  benefit  of  the  chance,  that  the  voyage 
might  expire  before  the  expiralion  of  thai  time. 

The  two  principal  features  in  this  contract,  are  the  iter  and  the 
time.  The  time  is  of  vital  importance  ;  for  if  the  voyage  were 
to  exceed  eighteen  months,  then  the  plaintiffs  would  lose  all  in- 
terest on  the  premium,  and  the  sum  paid  for  the  marine  risk,  al- 
though they  would  be  entitled  to  interest  on  the  principal  loaned. 
The  limitation  as  to  the  time  was  therefore  introduced  into  the 
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contract  with  delibemtion  and  care,  and  it  was  of  great  conse-    Juno  Term, 

1S29 

qiience  to  the  plaintifTs  both  in  relation  to  the  risk  and  to  the  in-  ' 

terpst  '^^^  Niagara 

^®"^®^^-  Ina.  Co. 

The  iter  was  also  of  th&  fir^t  importance.     The  plaiutiOs  were     _  .   ^• 

Jobn  Searl6 

interested  in  tlie  iter  of  the  voyage  to  a  much  greater  degree  than  and  others. 
ordinary  underwriters ;  for  they  are  no  further  interested  in  the 
iter,  than  as  it  enAances  tiie  risk.  But  here  the  time  would  be  in- 
creased or  diminished  by  the  route  pm-sued,  and  of  course  that 
became  an  object  of  interest.  We  are  to  presume  that  the  plain- 
tiffsy  therefore^  informing  this  contract,  had  these  two  prominent 
objects  constantly  in  view. 

II.  The  condition  of  the  bond  became  forfeited  on  the  happen- 
ing of  three  contingencies,  and  the  plaintilFs  would  have  been 
entitled  to  sue  immediately  upon  the  happening  of  either.  I. 
On  the  expiration  of  ihe  time.  2.  On  a  deviation.  3.  When- 
ever the  vessel  ceased  to  have  on  board  the  stipulated  amount  of 
goods. 

Keeping  these  general  propo.^itions  in  view,  what  was  the  con- 
tract of  February  20th,  1827?  It  has  been  treated  as  if  it  went 
to  the  foundation  of  the  whole  arrangement  between  the  parties ; 
and  an  importance  has  been  given  to  it,  which  is  in  no  way  meri- 
ted. It  was  not  a  contract  to  deviate,  but  a  permission  to  deviate. 
It  was  a  mere  licenscy  no  matter  whether  as  to  a  new  or  an  old 
voyage.  Its  effect  was  to  give  to  the  defendants  the  privilege  of 
changing  the  iter  of  the  voyage :  but  does  such  a  permission 
thereby  necessarily  enlarge  the  time  within  which  the  voyage  was 
to  be  performed?  The  contract  itself,  in  its  terms,  contains  no 
such  thing,  and  there  is  some  difficulty  in  discovering  from 
whence  the  idea  is  obtained.  What  would  be  the  consequence 
of  putting  such  a  construction  upon  the  Ucense  ?  The  plaintiffs 
would  assume  a  risk  entirely  disproportionate  to  the  premium  re- 
ceived, and  greatly  beyond  that  assumed  by  ordinary  uQderwri- 
lers.  For  an  additional  consideration  of  three  hundred  dollars, 
they  would  become  insurers,  without  limitation  of  time,  of  a 
vessel  and  cargo^  which  had  permission  to  traverse  the  seas  of 
three  quarters  of  the  globe.      It  is  no  answer,  to  say,  that  the 
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June  Tenn,    voyage  was  to  be  performed  within  a  reasonable  time  ;  for  the  de- 
fendants have  entered  into  no  express  stipulation  upon  this  point, 


Infc^CoT'*  ^^^^  ^^^  mode  of  ascertaining  the  termination  of  the  risk,  is  alto- 
Jnh  ^9  1  8^^^^^  ^<^  vague  and  uncertain  to  be  adopted  by  the  Court  in 
and  others,  giving  a  proper  construction  to  the  contract.  The  limit  of  an 
ordinary  voyage  is  to  be  estimated  from  the  customary  track,  but 
here  there  is  no  such  rule  of  estimation,  but  every  thing  would 
be  left  to  opinion  and.conjecture.  The  Court  will  not,  therefore, 
adopt  any  such  uncertain  rule,  to  determine  the  meaning  of  an 
express  contract. 

But  it  seems  to  be  supposed  by  the  counsel  for  the  defendants, 
that  because  the  agreement  disclosed  by  their  second  special  plea, 
was  made  with  the  sureties  to  the  bond,  jhat  therefore,  it  is  to  be 
governed  by  differeni  rules  of  construction.  This  is  obviously  a 
mistake ;  for  the  law  construes  all  contracts  by  the  same  general 
rules.  The  obligatums  of  principal  and  surety  may  indeed  differ, 
but  their  contracts  are  to  be  expounded  by  the  same  rules. 

But  there  is  a  point  remaining  of  a  graver  character,  and  which 
the  defendants  cannot  evade.  Admitting  the  full  force  of  their 
claim,  for  the  purposes  of  argument,  the  agreement  on  which 
they  rely  is  wholly  insufficient  for  their  defence.  The  instrument 
upon  which  we  rely  is  a  deed — a  solemn  agreement  under  seal. 
The  defendants  attempt  to  destroy  the  force  of  this  contract,  by 
another  and  a  subsequent  agreement  by  parol,  made  apparently 
without  the  same  care  and  deliberation  which  attended  the  first. 
This  cannot  be  done.  It  is  a  fixed  and  settled  rule  of  law,  that 
a  contract  by  deed  must  be  rescinded  by  deed  to  destroy  its  validi- 
ty. It  cannot  be  broken  up  and  scattered  by  the  mere  force  of  a 
loose,  vague,  and  careless  agreement  by  parol.  It  would  not  be 
safe  to  allow  an  instrument  made  with  so  much  care  and  pains, 
to  be  destroyed  in  this  light  and  unsatisfactory  manner ;  and  the 
law  declares,  that  the  second  agreement,  in  order  to  supercede  the 
first,  must  have  the  same  evidence  of  solemn  consideration.  In 
chancery  the  defendants  might  have  the  relief  they  now  seek  to 
obtain  ;  and  we  would  freely  grant  it  to  them,  if  founded  in  jus- 
tice and  equity.  But  when  in  a  court  of  law,  they  seek  to  stretch 
the  new  contract,  far  beyond  the  intentions  of  the  parties,  we 
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stand  upon  our  defence,  and  resist  what  becomes  an  unjust  ag-^  June  Term, 
gression.     True  it  is,  our  courts  have  allowed  a  toaiver  of  such  a 


contract  to  be  proved  by  parol,  and  if  we  had  brought  our  action      i^g^  ^^J** 
for  a  deviation^  the  new  agreement  might  perhaps  have  availed  the    j^j^^  dearie 
defendants,  in  their  present  defence.     But  here  the  attempt  is  to    and  othen. 
change  entirely  the  sealed  agreement,  and  put  in  its  place  a  mere 
parol  contract.     The  pretence  is,  that  as  to  these  defendants,  the 
covenant  is  gone — ^superceded  and  destroyed.     A  mere  parol 
contract  cannot  supercede  an  agreement  by  deed,  and  this  defence 
cannot  therefore,  under  any  aspect  of  the  case  be,  by  any  possi- 
bility sustained. 

Oaklet,  J.  after  slating  the  pleadings  in  the  cause. — It 
was  contended,  on  the  argument,  by  the  defendants,  that  the 
plaintiffs  having  substituted  a  new  voyage,  for  the  one  stipulated 
in  the  bond,  the  whole  contract  became  thereby  abrogated,  at  least 
as  far  as  ihe  sureties  were  concerned  ;  or  if  not,  that  the  terms  of 
the  condition  of  the  bond  were  so  far  varied,  that  no  action  could  be 
sustained  by  the  plaintiffs,  until  the  new  voyage  bad  terminated. 

I  do  not  think  it  necessary  to  consider  how  far  it  was  compe- 
tent for  the  defendants  to  set  up  a  parol  agreement  to  vary  the 
terms  of  the  bond^ — though  that  question  wai  much  discussed  at 
the  bar, — as  I  am  clearly  of  opinion,  that  the  agreement  alleged 
in  the  pleas  did  not  affect  or  alter  the  contract  of  the  parties,  any 
farther  than  to  preclude  the  plaintiffs  from  taking  advantage  of 
the  deviation  from  the  prescribed  voyage.     It  amounted  to  no- 
thing more  than  a  permission  that  the  vessel  tfiight  deviaUf  and 
was,  in  no  sense,  an  agreement  that  she  should  undertake  a  new 
voyage.     It  authorised  a  change  in  the  course  of  the  voyage, 
but  cannot,  without  doing  manifest  violence  to  the  intention  of 
the  parties,  be  construed  to  extend  the  time  for  its  performance.-— 
The  plaintiffs  certainly,  when  they  were  granting,  for  a  small 
additional  premium,  the  liberty  to  deviate,  which  was  asked  by 
the  defendants  for  their  own  security  against  the  act  of  their 
principal,  could  never  have  supposed  that  they  were  substituting 
for  a  voyage  of  limited  duration,  one  of  indefinite  extent  as  to 
time*     Such  a  supposition  is  altogether  extravagant.    The  true 
construction  of  the  agreement  set  up  in  the  pleas,  is  too  plain  to 
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June  Tenn    admit  of  a  doubi.     That  part  of  the  condition  of  the  bond  then, 

,  which  bound  the  defendants  to  pay  the  money  at  the  expiration  of 

^l^unSs*"    eighteen  months,  in  case  a  loss  of  the  goods  did  not  happen,  re- 
^'  mained  unaflected  by  the  new  agreement ;  and  that  time  having 

expired,  and  no  loss  of  the  goods  being  averred  in  the  pleas,  they 
are  clearly  no  answer  to  the  plaintiffs  declaration,  and  must  be 
ovennled. 

Judgment  for  the  plainttffg  on  the  demurrers. 

[George  W.  Strong,  AWy,  Jor  the  pUffs.    W.  Slosson,  AtVy.Jor  defU.  Barclay, 

Cltance  aiid  Bayard,] 


Andre  Antuoine  and  J.  M.  Marais, 

versus 
John  Coit. 

If  improper  evidence,  objected  to  at  the  trial  of  a  cause,  be  permitted  by  the 
Judge  to  go  to  the  jnry,  the^erdict  will  be  set  aside  and  a  new  trial  granted, 
notwithstanding  there  was  sufficient  competent  testimony  to  warrant  the  finding 
of  the  jury  and  to  sustain  their  verdict* 

In  proving  an  account  of  sales  made  by  the  plaintiff  for  the  defendant,  certain  let- 
ters from  the  former  to  the  latter,  were  read  Xo  the  jury,  with  the  permission  of 
the  presiding  Judge  not  as  evidence  of  the  facts  therein  contained,  but  as  notUe  of 
facts  which  might  be  binding  upon  the  defendant  if  his  assent  to  them  could  be 
proved.  Held,  that  these  letters  came  within  the  rule  which  excludes  a  party 
from  testifying  in  his  own  favour,  and  were  improperly  admitted.  Held  also,  that 
although,  the  verdict  in  all  probability  would  have  been  the  same  toilAotU  the  let- 
ters as  voUh  them  \  still  a  new  trial  must  be  granted,  because  the  efiect  of  the  im- 
proper evidence  upon  the  jury,  could  not  be  known  by  the  Court. 

This  was  was  an  action  of  assumpsit  tried  before  Mr,  Justice 
Hoffman,  to  recover  the  balance  of  the  proceeds  of  a  certain 
consignment  of  Brandy  made  by  the  plainti£&  to  the  defendant 
For  the  facts  of  the  case,  the  I'eader  is  referred  to  the  opinion  of  the 
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Chief  Justice  (where  they  are  fully  stated)  and  to  ihe  precedipg   June  Term, 
marginal  note.  '^^^' 


Upon  the  trial  of  the  cause,  ihe  jury  having  found  a  vercBct  in  favor  "^  j^^mdi  *°* 
of  the  plaintifi^,  a  motion  to  set  the  verdict  ande,  and  fi>r  a  new  ▼• 

trial,  was  made  upon  the  grcAmd  of  the  admission  of  improper  evi- 
dence by  the  Judge,  and  the  same  v^ras  now  argued  by  Mr.  Warner 
for  the  defendant  and  Mr.  Anilwn  for  the  pluntiffik 

For  the  defendant  it  was  contended,  that  there  was  no  evidence 
to  warrant  the  jury  in  finding  that  the  cotton  sent  by  the  plaintiffii 
to^Iide  was  sold  at  all,  except  an  assertion  of  that  fact  contained  in 
thrir  own  letters.  These  letters  were  mere  declarations  made  by 
the  parties  in  their  own  favor,  and  were  not  competent  evidence 
to  prove  a  iact  indispensable  to  the  plaintiffs'  right  of  recovery.  If 
the  truth  of  that  fact  had  been  expressly  admitted  by  the  defen- 
dant, afier  the  receipt  of  the  letters,  then  the  evidence  of  such 
adnussion  m^ht  have  been  received :  it  could  not  be  inferred  fix>m 
his  mere  olence.  The  assertions  in  the  letter,  are  not  to  be  i^wed 
in  the  Ii|ght  of  an  account  rendered  without  objection,  for  the  de* 
fendant  could  not  vrith  propriety  contradict  an  assertion  which 
might  possibly  be  true ;  and  no  inference  is  to  be  drawn  against 
him  on  that  account.  Improper  items  in  an  account  may  of 
course  be  pdnted  out  and  objected  to,  but  the  defendant  was  not 
bound  to  contradict  the  fact  of  the  sale  at  the  peril  of  being  held 
to  have  admitted  it  by  his  dlence.  Tins  testimony  therefore  was 
improperly  admitted,  and  a  new  trial  must  be  granted ;  for  a  party's 
own  letters  cannot  be  given  in  evidence  by  him  to  prove  a  substan- 
tive (iact,  although  they  be,  perhaps,  for  the  mere  purposes  of  notice. 
[I.  John's  R.  160.] 

In  this  case  the  plaintiffi  did  not  prove  the  sale  of  the  cotton 
at  Lisle  in  any  way  except  by  their  own  declarations,  and  these 
can  never  be  permitted  to  form  the  principal  ground  of  a  recoveiy 
by  them. 

II.  But  if  the  fact  of  the  sale  were,  in  the  opinion  of  the  Courts 
jHTOved  by  testimony  other  than  that  furnished  by  the  plaintiffs' 
letters,  still  there  must  be  a  new  trial  to  correct  the  error  of  the 

VQI*  11.  6    . 
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June  Ttfm,    Judge  in  admittifig  improper  evidence.     It  is  not  the  province  Of 

1 the  Coart  to  weigh  the  evidence  in  questions  of  fact. — ^The  jurj 

^^^m\»^^  are  to  do  this,  and  it  is  the  business  of  the  Court  to  see  that  no  im- 
^\         proper  evidence  is  spread  before  them. 

If  improper  testimony  is  laid  before  the  jury,  objected  to  at  the 
trial,  and  yet  admitted  by  the  Judge,  a  new  trial  must  be  grant- 
ed, in  order  to  exclude  the  evidence  which  ought  not  to  have  been 
admitted.  The  impression  made  upon  the  jury  by  such  evidence 
cannot  be  known  by  the  Court,  and  of  course  they  can  have  no 
discretion  in  judging  of  its  weight.  If  it  is  incompeterU  testimony, 
it  must  be  excltided  wholly,  and  if  admitted  against  the  objections 
made  to  it,  a  new  trial  will  be  granted.  This  has  been  the  uni- 
form practice  in  our  courts,  at  least  since  the  case  of  Jifarquand 
V*  Webby  [16  J.  R,  89,]  and  there  have  been  no  exceptions  to  it. 

Mr,  Anthony  contra^  remarked  that  the  objection  to  the  testi- 
mony offered  at  the  trial,  was  confined  entirely  to  the  proof  of  the 
sale  of  the  cotton  at  Lisle.  One  of  the  letters  from  the  plaintiffg 
to  the  defendant,  referred  to  an  account  of  sales  enclosed,  and  the 
Judge  suflered  it  to  go  to  the  jury  merely  as  notice.  The  defend- 
ant was  fully  apprised  of  the  sale,  and  he  never  questioned  it. 
When  called  upon  by  Mr.  Kneeland,  he  made  no  objection  to  the 
plaintiffs'  demand,  upon  the  ground  that  the  sales  were  not  clos- 
ed, but  he  said  they  had  violated  his  orders,  by  holding  the  cotton 
too  long.  This  was  an  admission  that  the  cotton  had  been  sold, 
and  the  letters  read  were  but  the  assertions  of  the  plaintiffs,  cu- 
sented  to  by  the  defendant.  If  the  plaintiffs  had  communicated 
with  the  defendant  orally,  and  had  stated  the  fact  of  the  sale  in 
his  presence,  and  he  had  made  the  reply  which  he  did  in  fact 
make  to  Kneeland,  might  not  the  declarations  of  the  plaintiffs 
have  been  proved  for  the  purpose  of  explaining  the  defendant's 
reply  1  Conversations  between  parties  are  always  admitted  un- 
der such  circumstances,  arid  the  letters  in  question  were  admissi- 
ble for  the  same  purpose.  After  the  lapse  of  time  which  has  in- 
tervened in  this  case  since  the  forwarding  of  the  accounts,  the 
Court  will  infer  an  assent  and  acquiescence  on  the  part  of  the 
defendant.     [Willis  v.  Jemegan,  2  Atkn.  251.     1  Coxcen'e  R.  645. 
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Leverkk  v.  Meigs  ^  Reed.    3  Cowen*s  R.     7  lb.  466,  La  Forge    June  Term, 
V.  Kfieeland.     6  lb.  ISS,  BeU  v.  Palmer.'\ 


Coit 


Anthoine  and 
Mania 

II.  There  is  testimony  enough  in  the  cause  to  warrant  the  find-  ^\ 
ing  of  the  jury,  witliout  the  letters,  and  if  this  be  the  case,  the 
Court  ought  not  (o  grant  a  new  trial.  That  the  cotton  sent  to  Lisle 
was  sold,  and  that  the  plantiflTs  have  proved  it,  and  can  prove  it 
again,  there  can  be  no  doubt.  The  testimony  of  Kneeland  alone 
is  suflScient  to  establish  that  fact,  and  the  jury  again,  upon  the 
same  evidence,  leaving  out  the  letters,  would  find  the  same  ver- 
dict. Where  the  facts  are  fully  proved  by  competent  testimony, 
there  can  be  no  good  reason  for  granting  a  new  trial,  because  a 
little  unimportant  evidence,  not  strictly  legal,  happened  to  creep 
in  at  the  trial.  Suppose,  in  addition  to  the  letters  read  at  the 
trial,  the  plaintiffs  had  produced  another  letter  from  the  defend- 
ant to  themselves,  admitting  the  sale  of  the  cotton  in  express 
terms,  would  the  Court  grant  a  new  trial  for  the  purpose  of  shut- 
ting out  the  letters  of  the  plaintiffs  1  The  rule  contended  for 
goes  to  this  extent,  and  it  has  no  foundation  in  justice  or  good 
sense.  The  case  of  Marquand  v.  Webb^  does  not  necessarily  go 
the  length  of  this  case,  and  the  mle  there  laid  down  ought  not 
to  be  extended.  The  decision  of  the  Judge  at  the  trial  was  cor- 
rect in  principle,  and  its  application  to  the  case  under  considera- 
tion was  entirely  proper.  But  even  if  not  strictly  correct,  a  new 
trial,  which  neiter  can  vary  the  result  of  the  cause,  ought  not  to  be 
granted. 

Jones,  C.  J.  This  was  a  motion  for  a  new  trial,  on  the  ground 
of  the  admission  of  illegal  testimony,  and  the  misdirection  of  the 
Judge  tothejur}^ 

The  plaintiffs'  demand  was  for  the  surplus  and  balance  of  the 
nett  proc^ds  of  a  consignment  of  brandy,  shipped  by  them  to  the 
defendant,  over  and  above  the  net  proceeds  of  a  consignment  of 
cotton  received  by  them  from  him,  for  sale  for  his  account  and 
risk,  and  sold  by  them. 

The  defence  was,  that  the  brandy  was  a  remittance  in  antici- 
pation of  the  proceeds  of  the  sale  of  the  cotton,  to  be  reimbursed 
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Joaa  Tens,    out  of  thosd  proceeds,  wlien  the  cotton  should  be  sold ;  and  that 
the  cotton,  >vhen  received  by  the  plaintiffs,  was  worth  more  mo* 


^  Maraia*"^  ney  in  the  market  to  which  it  was  sent,  and  if  pold  in  conformity 
^;  with  the  instructions  of  the  defendant,  would  have  produced  a 

larger  amount  of  net  proceeds  than  the  price  and  value  of  the 
brandy  ;  but  that  the  plaintifis  had,  in  disregard  of  the  orders  of 
the  defendant,  and  contrary  to  their  duty  as  factors,  so  neglected 
and  delayed  the  sales  of  iljLe  cotton,  and  retained  and  kept  the 
same  so  long  on  hand  unsold,  that  the  same  was  greatly  reduced 
in  value,  and  was  lost  to  him,  by  which  misconduct,  they  had 
made  the  cotton  their  own,  and  become  chargeable  and  account- 
able to  him  for  the  market  value  of  the  same  at  the  time  of  the 
consignment,  "which  was  more  than  sufficient  to  satisfy  the  bal- 
ance claimed  of  him  on  the  sales  of  the  brandy. 

It  appeared  by  the  testimony  of  the  plaintiffs'  witnesses,  that 
the  plaintiffs,  in  December,  1818,  received  from  the  defendant  a 
consignment  of  seventeen  bales  of  cotton,  for  sale  on  bis  account, 
accompanied  by  a  letter  of  the  date  of  October  9tb,  1818,  advis- 
ing of  the  shipment,  in  which  letter,  speaking  of  the  consign- 
ment, he  has  this  observation :  "  I  believe  you  will  think  with 
**  me  that  it  will  be  best  not  to  hold  on  too  long,  as  the  new  crops 
*'  of  cotton  will  be  shipping  in  the  course  of  a  month  or  six  weeks. 
**  I  shall  be  well  satisfied  if  this  shipment  produces  net  amount  of 
*^  invoice.  I  trust  entirely  to  your  good  judgment  in  effecting  sales, 
**  without  fixing  any  limitation.  The  proceeds  please  return  in 
**  brandy,  the  same  as  Messrs.  Bogert  and  Kneeland  order  for  the 
*^  proceedjs  of  the  shipment  by  the  same  vessel." 

By  a  letter  fi'om  the  defendant  to  the  plaintiffs,  of  the  lOth  of 
Octobe^r,  1818,  he  observes  that  it  was  very  likely  he  might  spend 
part  of  the  then  ensuing  winter  in  Georgia  or  New-Orleans,  and 
he  therefore  requested  them  to  invest  the  proceeds  of  his  cotton 
in  brandy,  the  same  as  Messrs.  B.  &  K.  had  ordered  for  their  ac- 
count, and  include  it  in  the  same  bill  of  lading  consigned  to  them, 
making  at  the  same  time  a  distinct  invoice  for  his  parcel. 

The  cotton  arrived  to  a  dull  market,  and  the  prices  were  merely 
nominal.  The  plaintiffs  held  the  defendant's  parcel  at  the  price 
which  had  been  obtained  on  the  last  sales,  at  which  it  was  offer- 
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ed,  but  no  sales  wen  effected.    Bui  eighleea  pipes  of  brandy    June  Tann, 
were  shipped  by  them  to  the  defendant,  in  anticipation  of  the  pro- 


ceeds  of  the  cotton,  and  charged  to  the  defendant's  account.  '^^SSSi 
The  brandy  was  invoiced  as  a  shipment  for  the  account  and  risk    *   J^: 
of  the  defendant. 

The  cotton  remained  a  long  time  on  hand  unsold ;  and  after 
various  ineflfectual  eflbrts  to  dispose  of  the  same,  of  which  the 
defendant  was  constantly  kept  advised,  and  his  advice  and  spe- 
cial direction  solicited  for  their  government,  sales  were  finally 
effected  of  ten  bales  at  reduced  prices,  and  accounts  of  the  sales 
rendered  by  the  factors.  The  remaining  seven  bales  being 
wholly  unsaleable  at  Nantz  at  any  price,  were  sent  by  them  to 
Lisle  for  a  market.  At  the  trial,  the  defendant  failed  in  his  claims 
to  charge  the  factors  with  the  value  of  the  cotton  in  controversy, 
the  Court  being  of  opinion  that  they  had  been  in  no  default: 
and  in  the  form  the  controversy  took,  the  question  between  the 
parties  was  finally  reduced  to  the  sufficiency  of  the  proof  of  the 
sale  of  the  seven  bales  sent  to  Lisle,  and  the  prices  for  which  the 
same  were  sold. 

A  long  correspondence  betweeen  the  parties^  consisting  how- 
ever, almost  exclusively  of  letters  from  the  plaintifils  to  the  de- 
fendant, was  in  evidence ;  but  it  is  not  material  to  this  motion  to 
give  the  dates  or  contents  of  any  of  these  letters,  except  those  of 
the  7th  May,  18S2,  and  S6th  March,  1823,  which  were  made  the 
subject  of  special  exception.  The  letter  of  the  Tth  May,  IBM, 
advised  the  defendant  of  the  sale  of  the  seven  bales  of  cotton 
sent  to  Lisle  by  the  plaintiffs'  correspondent  at  that  place,  for 
$190 ;  this  letter  professes  io  enclose  account  sales  of  the  whole 
consignihent  of  seventeen  bales,  and  a  copy  of  the  account 
sales  made  at  Lisle,  and  advises  the  defendant  of  a  draft  upon 
him  for  ^1267  25-100  at  sixty  days,  as  the  balance  of  the  ac- 
couDt  against  him.  The  letter  of  the  26th  March,  182S,  which 
closes  the  correspondence,  complains  of  the  defendant's  silence, 
and  of  the  dishonour  of  the  plaintifb'  draft  upon  him  for  the  bal- 
ance of  the  account,  and  informs  him  that  powers  were  sent  to 
Bogert  and  Kneelaj&d  to  collect  the  amount. 
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Jane  Term,  Annexed  to  the  depoeition  of  Bellaire,  the  plaintifis'  clerk, 
•  taken  under  a  commission,  was  an  account  abstracted  from  the 
An^ine  and  plaintiffs'  books,  purporting  to  be  an  account  of  the  sales  and 
T.  proceeds  of  these  seventeen  bales  of  cotton,  giving  a  detailed  ac- 

count of  the  items  and  particulars  of  the  sales  of  the  ten  bales  sold 
at  Nantz ;  but  the  general  results,  or  net  proceeds  only  of  the 
sales  of  the  seven  bales  at  Lisle. 

At  the  trial,  this  deposition,  and  the  letters  from  the  plaintiffs 
to  the  defendant,  were  offered  in  evidence  by  the  plaintiffs,  and 
Henry  Kneeland  was  produced  as  a  witness,  who  testified  that 
during  the  winter  after  the  shipment^  be  was  requested  to  urge 
the  defendant  to  give  further  instructions  about  his  cotton,  on  ac- 
count of  the  difficulties  in  the  market;  that  he  did  so  urge  him 
on  various  occasons ;  that  the  defendant  gave  no  positive  answer, 
but  lejft  witness  under  the  impression  that  he  would  write.  No 
evidence  was  given  of  the  sale  of  the  seven  bales  of  cotton  sent 
to  Lisle,  except  the  plaintiffs'  letters  of  the  22d  May,  1822,  and 
26th  March,  1823,  and  the  accounts  abstracted  from  the  plain- 
tiffs' books.  But  Henry  Kneeland  testified,  that  after  the  sales 
were  all  closed,  he  handed  the  accounts  to  the  defendant,  who 
made  no  objection  to  any  of  them,  merely  saying  that  the  plain- 
tiff had  violated  their  instructions  by  holding  on  too  long. 

The  defendant's  counsel  objected  to  the  testimony  taken  under 
the  commission,  and  which  comprised  the  copies  of  the  letters  of 
the  plaintiffs,  and  the  accounts  abstracted  from  the  books  of  the 
plaintififi^  as  being  illegal  and  improper  evidence  to  be  submitted 
to  the  juiy,  touching  so  much  of  the  account  dated  Nantz,  17th 
May,  1822,  as  related  to  the  seven  bales  and  packs  of  cotton  in 
the  said  account  mentioned  as  having  been  sent  to  Lisle;  and  in- 
sisted that  there  was  no  legal  evidence  of  the  sale  of  the  seven 
bales  and  packs  at  Lisle,  and  that  the  letters  were  not  evidence 
of  the  facts  contained  in  them.  The  Judge  ruled  that  the  letters 
were  not  evidence  of  the  facts  contained  in  them,  but  were  notice 
of  such  facts,  which  might  bind  the  defendant  by  his  assent  and 
acquiescence :  and  >hat  as  to  the  sale  at  Lide,  the  UUers  and  the 
renderk^  of  the  accawUSj  and  the  answers  to  Mr.  &uelandy  were 
facts  to  go  to  the  jury  from  which  they  might  find  such  sale ;  that 
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at  all  events,  it  was  a  questioa  for  them  under  the  evidence,  trhe>»    June  Tma^ 

ther  they  were  satisfied  that  such  sale  had  taken  place,  and  he  so  * 

instructed  the  jury,  who  found  a  verdict  for  the  plaintiffii*  '^  M*nii 

The  material  question  is,  whether  the  Judge  was  correct  in  his  ▼' 
opinion  and  direction  to  the  jury,  that  the  letters  of  the  plaintifis 
were  legal  and  proper  evidence  for  them  to  take  into  the  estimate 
in  deciding  upon  the  fact  of  the  sale  at  Lisle.  These  letters 
were  the  written  declaration  of  the  plaintiffs  themselves,  and 
would  seem  to  come  within  the  rule  which  excludes  a  party  to 
the  suit  from  testifying  in  his  own  favour.  The  plaintiflb  could 
not  have  been  received  to  testify  on  oath  to  the  matters  stated  in 
their  letters,  and  to  admit  the  letters  themselves  as  evidence  ot 
these  matters,  would  be  to  give  to  a  statement  which  has  not  the 
sanction  of  an  oath,  a  credit  in  a  court  of  justice,  to  which  the 
same  statement  would  not  be  entitled,  if  in  the  form  of  a  depo* 
sition.  The  &ct  in  dispute,  was  the  sale  of  the  seven  bales  of 
cotton  at  lisle.  The  best  evidence  of  that  fact  would  have  been 
the  deposition  of  the  agent,  who  made  the  sale,  or  of  some  clerk, 
agent,  or  other  person  at  Lisle,  who  was  conusant  of  it.  Buch 
testimony  is  always  desirable,  where  any  question  is  made  of  the 
fact,  or  any  collateral  matters  may  be  subjects  of  inquiry,  because 
it  opens  the  field  of  investigation  by  the  cross-examination  of  the 
witnesses.  The  mere  accounts  of  sales  are  not  ccmipetent  evi- 
dence of  the  fact  of  sale ;  they  may  be  fictitious,  or  the  mere  co* 
ver  of  a  fraudulent  or  indefensible  disposition  of  the  goods.  The 
silence  of  the  party  to  whom  they  are  rendered,  and  his  acquies- 
cence in  them,  may  be  evidence  to  a  jury  of  his  tacit  assent  to 
their  reality  and  correctness,  and  may  be  held  to  conclude  him* 
No  actual  proof  of  the  fact  of  sale  was  made  in  this  case.  The 
substitute  for  it  was  the  letters  in  question,  and  the  testimony  of 
Henry  Kneeland. 

Were  the  letters  admissible,  or  could  they  in  a  legal  sense 
have  any  weight  in  the  scale  of  proof?  And  if  not,  could  the 
direction  of  the  Judge  be  correct,  that  from  those  letters,  and  the 
testimony  of  Kneeland,  the  jury  were  to  form  their  conclusion 
upon  the  fact  ?  These  letters  were  well  calculated  to  make  an 
impression  upon  the  jury,  and  if  allowed  the  influence  of  legal 
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Jiiae  Teraiy   proo^  they  must  have  been  of  decisive  weight.    They  averred 
the  fact  of  the  sale  in  positive  tertnsi  and  the  writer  of  them  was 


^"^l^j^**^  proved  to  be  a  man  of  integrity,  and  entitled  to  full  credit  far  ve* 
racity.  The  juiy,  upon  written  evidence  emanating  from  such  a  ^ 
source,  and  so  clear  and  explicit  in  its  character,  could  not  doiibi 
or  hesitate  upon  their  verdict  If,  then,  those  letters  were  illegal 
or  inadmisrible  evidence  for  the  proof  of  that  fact,  the  Judge 
erred  in  the  direction  he  gave,  and  the  jury  have  acted  under  im- 
proper influence  in  coming  to  the  result  they  did.  It  follows  that 
a  new  trial  must  be  granted,  unless  some  redeeming  circumstance 
has  cured  the  fault,  and  given  eflScacy  to  the  judgment  of  the 
jury. 

It  was  contended  that  the  other  evidence  in  the  cause  was  suf- 
ficient to  establish  the  fact  of  the  sale,  and  that  the  verdict  must 
have  been  the  same  without  the  letters,  as  with  them ;  and  of 
tiiat  opinicm  is  the  Court.  But  notwithstanding  the  sufficiency 
of  the  proof  of  the  rendition  of  the  account  to  the  defendant, 
and  his  answer  to  Kneeland,  to  establish  the  fiict  of  the  sale,  and 
the  correctness  of  the  account  of  it,  or  such  an  implied  admis- 
sion of  those  matters,  as  to  dispense  with  other  proof,  and  entitle 
the  plaintifls  to  a  verdict,  yet  the  admission  of  improper  evidence, 
and  th^  direction  of  the  Judge  to  the  jury,  to  take  the  illegal  as 
well  as  the  legal  evidence  into  consideration  in  deciding  the 
question,  on  the  authority  of  the  case  of  Marqwmd  v.  WM^  [16 
Johns.  A*  89.]  would  vitiate  the  verdict 

In  that  case,  B.  Gomez,  a  part  owner  of  a  privateer,  was  ad- 
mitted as  a  witness  to  prove  that  the  defendant,  who  was  sued  for 
the  expenses  of  repairs  to  the  vessel,  was  also  a  part  owner  €t  her. 
Two  other  witnesses  testified  to  the  same  &ct,  one  of  whom,  a 
Mr.  Briggs,  the  subsequent  purchaser  of  the  vessel,  expressly 
proved  that  the  defendant  and  others  were  the  owners  at  the  time 
of  her  repairs.  The  Court  held  that  Qomez  was  an  incompe- 
tent witness,  and  though  the  feet  proved  by  him  was  proved  by 
two  other  witnesses,  they  could  not  say  that  his  evidence  might 
be  rejected  as  unnecessary ;  and  as  it  appeared  in  the  case,  it  vi- 
tiated the  verdict,  and  the  judgment  was  reversed,  with  direc- 
tions that  atrsfiire  de  novo  issue  in  the  Court  below. 
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The  principle,  as  staled  by  Spehobb«  C.  J.,  in  the  form  of  a   Jaw  Tma, 
qusre,  was,  that  if  improper  evidence  is  adroitted»  though  the 


other  evidence  may,  in  the  opinion  of  the  Court,  be  fully  suffi-  Man» 
cient  to  entitle  the  plaintifif  to  a  recovery,  the  verdict  must  be  set 
aside,  because  the  Court  is  not  authorized  to  say  that  the  jury 
disregarded  the  improper  evidence.  If  that  case  be  law,  and  the 
principle  it  estabUshed  be  sound,  how  can  this  verdict  stand  f 
Suppose  the  other  evidence  in  this  cause,  to  establish  beyond  a 
doubt  the  fact  of  sale,  and  the  justice  of  the  account,  still  the  let- 
ters, the  written  declaration  of  the  plaintifTs,  were  admitted,  and 
the  jury  directed  to  consider  them  as  part  of  the  evidence  to  prove 
that  fact.  And  if  that  evidence  was  inadmissible  for  that  pur- 
pose, it  vitiates  the  verdict ;  for  we  cannot  know  what  weight 
was  attached  to  it  by  the  jury,  nor  how  far  it  governed  their 
opinion. 

It  may  perhaps  be  proper  to  advert  to  the  passing  remark  of 
Chief  Justice  Mansfield  on  this  point,  in  Harford  o.  FRbon. 
[1  Taunton,  12.]  In  that  case,  parol  evidence  was  admitted  of 
the  contents  of  a  letter /rom  the  holder  of  a  bill  of  exchange  to 
the  drawer  giving  him  notice  of  the  dishonour  of  the  bill,  the 
letter  itself  not  being  produced  at  the  trial,  nor  any  notice  given 
to  the  defendant  to  produce  it.  Other  evidence  was  produced  by 
the  plaintiff  fully  sufficient  for  the  jury  to  presume  notice,  and 
it  did  not  appear  that  the  defendant  had  objected  to  the  parol 
proof  of  the  contents  of  the  letter  at  the  trial.  But  it  was  made 
the  foundation  of  a  motion  for  a  new  trial,  and  the  Chief  Justice 
upon  the  argument  when  the  point  was  opened,  interrupting  the 
counsel,  observed  that  he  did  not  remember  that  any  such  objec- 
tion was  made  upon  the  trial,  and  adds  tliis  remark,  *<  neither  will 
the  court  set  aside  a  verdict  on  account  of  the  admission  of  evi- 
dence which  ought  not  have  been  received,  provided  there  be  suf- 
ficient without  it,  to  authorize  the  finding  of  the  Jury.'^  No  such 
notice  is  taken  of  the  point  in  any  part  of  the  argument,  or  in  the 
decision  of  the  court.  This  dictum,  for  surely  such  must  be  its 
true  appellation,  must  be  understood  in  reference  to  the  facts  of 
the  case,  and  to  mean,  that  the  admission  of  secfmdaini  evidence,  or 

VOL.  II.  7 


50  CASES  }fi  THE  SUPERIOR  COURT  OF 

Jane  Temu  of  sucb.  which  if  objected  to  would  have  been  excluded,  but 

1889 

-—I —  which  was  not  objected  to,  is  not  a  sufficient  cause  to  set  aside  a 

jjAaxBis  verdict  when  the  other  facts  in  the  cause  were  sufficient  to  sup* 
Coit  P^"^  *^  •  ^^^  ^^^  utmost  to  which  the  Chief  Justice  can  be  sup- 
posed to  intend  to  carry  bi&  position,  is,  that  there  may  be  cases 
of  the  admission  of  evidence  which  ought  not  in  strictness  to  be 
received,  where  the  verdict  if  otherwise  sufficiently  sustained  will 
be  suffered  to  stand.  The  learned  Judge  could  not  intend  to  af- 
firm as  a  general  proposition,  that  illegal  evidence,  improperly  ad- 
mitted by  the  Judge  against  the  objection  of  the  party,  will  not 
in  any  case  vitiate  the  verdict,  if  the  other  evidence  in  the  cause 
is  sufficient  to  entitle  the  plaintiffto  recover,  or  if  he  must  neces- 
sarily be  so  understood,  his  opinion  is  in  direct  conflict  with  the 
decision  of  our  own  Supreme  Court  in  a  case  which  turned  sole- 
ly upon  that  point,  and  his  authority,  must  in  this  court  yield  to 
that  of  our  own  Judges. 

The  case  of  Marquand  v.  Webby  does  not  rest  upon  the  au- 
thority of  the  Supreme  Court  alone.  It  was  confirmed  by  the 
Court  for  the  correction  of  errors  and  made  the  basis  of  the  de- 
cision of  that  Court  in  the  case  of  Osgood  v.  The  Manhattan 
Company.  [3  Cowen  R.612.]  Suydam,  senator,  who  delivered  the 
only  opinion  given  in  the  case,  referring  to  the  case  of  Marquand 
V,  Webb,  expresses  his  concurrence  in  the  principle  it  established. 
It  is  well  settled,  he  says,  that  if  improper  evidence  be  given,  al- 
though it  may  be  cumulative  only,  the  judgment  must  be  rever- 
sed, for  we  cannot  say  what  effect  such  evidence  may  have  had 
on  the  minds  of  a  jury,  and  he  refers  to  the  case  of  Marquand  v. 
Webby  as  a  decisive  authority  upon  the  point.  I  am  compelled 
therefore  to  come  to  the  conclusion  that  the  verdict  must  be  set 
aside,  though  I  see  no  reason  for  supposing  that  there  can  be  a 
different  result  from  another  trial. 

JV*6t0  trial  granted. 

Note.— NotwithBtanding  the  case  of  Marquand  v.  Webb  [16  J.  R.  89]  and  that, 
Osgood  V,  The  Manhatian  In.  Co.  [3  Coti^en's  R.  612.]  there  aeeniB  to  be  something 
unsettled  as  to  the  piincipal  point  of  the  case  above  decided.  See  4  Wend,  R,  4d6. 
Superviscri  qf  Chenango,  v.  BvrdsaU.  See  also  the  case  of  Doe,  dem.  Lord  Teyn- 
ham  V.  Tfflery  6  Bingham,  JR.  561.    The  marginal  note  of  the  latter  case  is  as 
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follows.    <<  The  Court  will  not  grant  a  new  trial  on  the  ground  that  evidence  has    June  Term, 
^  been  admitted  which  ought  to  have  been  rejected,  if,  excluadve  of  such  evidenee,  1889. 

"  there  be  enough  to  warrant  the  finding  of  the  Jury." 


George  Birkbeck,  versus  Silas  E.  Burrows. 


Birkbeck 

V. 

Burrowi. 


The  plaintiff  by  a  contract  in  writing,  agreed  to  "  make  and  complete*'  for  the  de* 
fondant  a  Bteam  engine,  which  he  warranted  against  "ordinary  waxe^  for  the  space 
•f  sixty  days.  Ader  the  engine  was  delivered,  repairs  were  made  apoo  it  by  the 
plainti^  for.  which  he  brought  an  action  of  assampsit.  At  the  the  trial  the  defen- 
dant set  up  an  award  in  his  defence,  and  insisted  that  oU  matters  in  controversy 
between  himself  and  the  plaintiff  had  been  submitted  to  an  arbitrator.  The  a^ 
ward  was  notaooompanied  by  any  mfrmujion,  and  the  plaintiff  was  permitted  to 
call  the  arbitrator  to  prove  that  the  submission,  did  not  embrace  the  daims  for 
for  which  tMt  action  was  brought  Hsld,  that  as  the  submission  was  by  pwttU^ 
and  as  the  award  did  not  in  terms  cover  all  matters  in  controversy  between  the 
parties,  the  evidence  of  the  aibitrator  to  shew  what  the  matters  subnutted  were, 
was  rightfully  admitted. 

It  having  been  proved  by  the  plaintiff  that  the  defendant  had  ofiersd  him  a  oerCaia 
sum  to  settle  the  controveivy  between  them,  the  defendant  produced  a  copy  of 
a  letter  from  himself  to  the  plaintifi^^ezplanatoiy  of  that  ofier.  The  vmting 
was  excluded  by  the  presiding  Judge,  but  the  defendant  was  permitted  to  prove 
the  &ct,  that  he  had  made  such  a  communication.  Held,  that  the  testimony 
thus  oflered  by  the  defendant,  being  in  effect  his  own  dedamtions,  was  li^tfui- 
Jy  rejected. 

The  arbitrator  testified  that  when  the  parties  were  before  him,  a  bill  was  present- 
ed specifying  the  accounts  submitted  ;  a  copy  of  which  he  transmitted  to  the 
plaintiff,  accompanied  by  the  award  :  but  the  plaintiff  denied  that  the  account 
was  received  by  him.  Hsld  that  the  plaintiff  was  not  thereby  predoded  from 
introducing  other  evidence  as  to  the  items  of  his  claims,  unless  the  defendant 
could  shew  that  the  account  came  into  his  possession  or  under  his  control. 

The  defendant  ofiered  to  shew  what  articles  enter  into  the  composition  of  a  "com- 
plete steam  engine"  and  that  many  of  those  embraced  in  the  plaintifTs  bill  were 
of  that  deecription.  This  evidence  was  exduded  by  the  presiding  Judge,  and 
his  dedsion  was  kdd  to  be  coirect. 

The  Judge  charged  the  jury  that  the  otdord  was  eondutmt  as  to  every  thing  which 
had  been  wbtiMtd :  and  left  them  to  say  whether  the  items  of  the  present 
claim  had  been  before  the  arbitrator  or  not.  If  they  Aod,  then  that  thdr  verdict 
should  be  for  the  defendant ;  but  if  they  had  net,  then  that  their  verdict  would 
be  for  plaintiff  That  by  the  agreement  between  the  parties,  the  plamtiff  was 
bound  to  make  good  all  damages  to  the  steam  engine  arising  from  ordinary  wear 
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JmM  Term,        ^o'  ^^  space  of  sixty  days :  and  that  if  any  of  the  present  charges  were  of  that 

18S9.  kind,  they  were  to  be  excluded  from  the  account.    Htld  that  the  charge  and 

Birkbecir"'      nding  of  the  Judge  were  in  all  respects  correct :  but  the  jury  having  found  a 

Y.  verdict  for  #995  43,  in  favor  of  the  plaintifi^  it  was  set  aside  (on  payment  of 

Burrows.  ^       ^q^^  ^y  ij^^  defendant)  upon  theground  that  iubtianHal  jwliet  had  noi  been 

done  to  the  defendant. 

Where  a  new  trial  is  granted,  not  from  any  mistake  or  misdirection  on  the  part 

of  the  Judge,  but  inconsequence  of  an  error  or  incorrect  finding  by  the  JMry, 

the  party  moving  to  set  aside  the  verdict,  is  bound  to  pay  the  costs. 

This  was  an  application  for  a  new  trial  on  the  part  of  the  de- 
fendant The  action  was  originally  brought  to  recover  the 
amount  of  a  bill,  for  work  done  and  repairs  inade  upon  a  certain 
steam  engine  and  steam  boat  belonging  to  the  defendant ;  the 
declaration  containing  merely  the  common  counts  in  assumpsit 
for  work,  labour  and  materials. 

The  cause  was  tried  before  the  Chief  Justice.  At  the  trial  the 
plaintiff  gave  in  evidence  his  books  of  accounts,  from  which  his 
bill  of  particulars  had  been  copied,  and  called  witnesses  to  prove 
the  performance  of  the  services,  and  the  correctness  of  his 
charges. 

The  account  commenced  on  the  9th  of  April  1825,  and  end- 
ed on  the  2Sd  of  July  following.  The  pFaintifT  also  called  a 
witness  who  testified,  that  in  the  month  of  December  1825, 
he  presented  the  plaintiff's  account  to  the  defendant  for  pay- 
ment. That  the  defendant  observed,  that  a  part  of  it  had  been 
submitted  to  arbitration ;  but  he  would  pay  five  hundred  and 
fifty  dollars  to  close  the  concern,  and  settle  the  business.  The 
defendant  on  his  part  offered  evidence  to  show  that  the  services 
for  which  the  'plaintiff  sought  to  recover,  ^had  been  perform- 
ed under  a  written  contract,  to  build  and  complete  a  steam  en- 
gine for  the  defendant.  That  in  consequence  of  some  disagree- 
ment between  the  parties,  their  accounts  had  been  submitted  to 
an  arbitrator  by  mutual  consent ;  that  the  arbitrator  had  made 
an  award  in  favour  of  the  plaintiff,  the  amount  of  which  bad 
been  paid  by  the  defendant  And  it  was  a  principal  subject  of 
controversy,  whether  the  stdmismn  to  the  arbitrator  included  all 
matters  in  difference  between  the  parties,  or  only  certain  specific 
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charges  for  extra  work  upon  the  steam  engine,  not  embraced  by    Juno  Term, 
the  written  contract.  '- 

The  defendant  gave  in  evidence  the  written  contract  between  y^ 

himself  and  the  plaintiff,  bearing  date  the  19th  of  August,  1824 ;  ^  ^^^ 
wherein  the  latter  bad  stipulated  and  agreed  to  make  and  com- 
plete a  steam  engine  for  the  defendant,  according  to  certain  speci- 
fications therein  contained,  for  a  steam  boat  which  he  was  then 
constructing.  And  by  a  further  contract  between  the  parties, 
dated  April  the  Slst,  1825,  the  defendant  agreed,  ^to  guaranty  the 
breaking  and  ordinary  ware  of  the  said  engine,  for  sixty  days :'' 
provided  it  was  not  broken  by  some  uncommon  gale,  or  by  run- 
ning against  some  object. 

The  defendant  also  produced  certain  receipts  shewing  pay- 
ments for  the  principal  part  of  the  engine,  together  with  the  fol- 
lowing award  of  the  arbitrator,  viz :  "  Whereas  Geo.  Birkbeck 
**  and  Silas  E.  Burrows,  having  certain  disputes  and  controver- 
'^sies  subsisting,  arising  out  of  the  charges  and  demands  of  the 
**  said  Birkbeck,  against  the  said  Burrows,  relative  to  the  steam 
**  boat  New-London,  which  controversies,  disputes,  charges  and 
**  demands,  the  said  parties  have  submitted  to  my  arbitrament 
*^  and  award,  and  have  made  their  allegations  and  proofs  respect- 
**  ively  before  me,  now  know  ye,  that  having  examined  the  mat- 
^<  ters  submitted  to  me,  I  have  ascertained  and  awarded  and  do 
^  hereby  award  that  there  is  due  to  the  said  Gteorge  Birkbeck 
'*  from  the  said  Silas  E.  Burrows  on  account  of  the  premises  the 
<*  sum  of  $945  74,  and  I  do  award  and  order  that  the  said  Bur- 
**  rows  do  in  five  days  after  notice  of  this  award  pay  the  said  sum 
**  in  full  satisfaction  of  all  and  singular  the  premises^  and  that 
<<  upon  such  payment,  mutual  releases  be  executed  by  the  said 
*<  parties,  the  one  to  the  other.  In  witness  whereof  I  have  here- 
**  unto  set  my  hand  and  seal  this  first  day  of  September,  1825.** 

(Signed)        O.  H.  HICKS,     [l.  s.] 

On  this  award  was  endorsed  the  following  receipt.  **  New- 
**  York  Sept.  5th,  1825.  Received  of  Silas  E.  Burrows,  for  and 
<*  on  account  of  George  Birkbeck,  nine  hundred  and  forty  five 
'*  dollars  and  seventy  four  cents  in  full. 

(Signed)        JNO.  A.  MOORE. 
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June  Tenn,       The  plaintiff  to  rebut  this  evidence,  called  John  A.  Moore,  as 

1889 

'  a  witness  to  prove  that  the  subject  matter  of  the  present  suit  had 
^****  not  been  submitted  to  the  arbitrator.  To  this  evidence  the  coun- 
B«i|fi>^  sel  for  the  defendant  objected :  and  it  was  ruled  by  the  presiding 
Judge,  that  evidence  as  to  the  claims  and  facts  actually  put  be- 
fore the  arbitrator  at  the  hearing  was  inadmissible,  except  fir 
thi  purpose  of  ehotting  what  the  eubmission  utu ;  but  that  the  plain- 
tiff might  inquire  as  to  what  the  parties  had  agreed  to  subimX  to 
the  arbitrators,  the  submission  having  been  by  parol ;  and  that 

the  arbitrator  himself  was  the  proper  witness  to  prove  those 
facts. 

To  this  opinion  the  counsel  for  the  defendant  excepted. 

The  plaintiff  then  called  the  arbitrator,  who  testified  that  the 
submission  was  by  parol  and  was  **of  all  clahne  for  extra  uork 
to  the  steam  boat  Jfew-London.^  That  a  bill  was  laid  before  him 
specifying  the  accounts  submitted,  and  that  the  items  therein 
were  the  only  matters  on  which  he  acted.  He  understood  the 
submission  to  embrace  all  claims  and  matters  of  account  between 
the  parties  up  to  the  time  of  the  submission,  and  thought  that  the 
account  contained  charges  for  extra  work  upon  the  engine. 
Nothing  was  said  of  any  other  matters  of  account  not  included  in 
the  submission ;  and  the  witness  gave  a  copy  of  his  award  togeth- 
er trith  thepUmi^s  account  to  his  son,  with  directions  that  they 
should  be  handed  to  the  plaintiff.  The  son  of  the  witness  was 
now  dead,  and  he  could  not  say  whether  the  papers  ever  reached 
the  plaintiff,  or  not. 

The  counsel  for  the  defendant  here  called  for  the  account^  as 
containing  the  best  evidence  of  what  had  been  submitted.  But 
the  plaintiff  alleged  that  it  had  never  been  received  by  him. 

The  plaintiff  also  produced  witnesses  to  prove,  that  the  mat- 
ters submitted  to  the  arbitrator,  were  altogether  for  extra  work 
upon  the  steam  engine  and  not  for  repairs  ;  and  that  the  contro- 
versy was  then  confined  to  the  question  whether  such  extra  work 
was  within  the  contract  to  construct  the  engine,  or  not. 

The  defendant  then  offered  in  evidence  a  copy  of  a  written 
communication  from  himself  to  the  plaintiff,  relative  to  the  pres- 
ent claim,  bearing  date  the  4th  of  April,  1826 :  but  this  evidence 
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was  overuled  by  the  presidnig  Judge,  who,  however  permitted   June  Tom, 

the  defendant  to  proye  the  fact,  that  such  a  communication  had * 

been  made.  The  defendant  also  offered  evidence  to  show  what 
articles  were  necessary,  to  make  a  complete  engine  within  the 
contract,  and  that  some  of  the  articles  charged  in  the  present  bill, 
were  of  that  description. 

This  evidence  was  also  excluded  by  the  Judge,  who  charged 
the  jury,  that  the  award  was  a  final  bar  to  every  claim  submitted 
to  the  arbitrator ;  but  as  to  what  had  been  tubmtUdf  that  was  a 
question  of  fact  for  them.  That  the  account  laid  before  the 
arbitrator,  would,  if  in  evidence,  be  conclusive  upon  that  point ; 
but  as  it  had  not  been  produced,  the  Jury  must  decide  upon 
the  testimonybefore  them,  as  to  the  charges  which  had  actually 
been  submitted  to  the  arbitrator.  That  if  the  charges  con- 
tained 4n  the  present  bill,  had  been  included  in  the  former  ac- 
count, their  verdict  would  be  for  the  defenduit,  other^wise  for 
the  plaintifil  That  if  the  Jury  ehoidd  be  satisfied  that  the 
charges  in  the  present  bill,  i^  to  the  time  of  the  awards  were 
included  in  the  account  submitted,  and  that  the  reritiue  was 
not  so  included,  then  the  time  of  the  submission  would  become 
material.  That  the  testimony  upon  this  point,  was  not  suffi- 
cient to  fix  that  time  with  precision,  and  if  the  jury  could  not 
be  satisfied  as  to  this,  then  that  the  defendant's  own  offiu:  to  pay 
$550  would  be  perhaps  the  most  equitable  rule  of  damages.  But 
upon  all  these  points,  the  decision  was  left  to  their  (fiscretiGD. 
The  ]ury  were  also  charged,  (upon  the  legal  effect  of  the  con- 
tract to  keep  the  boat  in  repair,)  that  the  plaintiff  was  bound  to 
make  good  all  damages  arising  firom  the  breaking  of  the  engiiie 
from  ordinary  ware,  for  the  space  of  sixty  days ;  and  that  they 
were  to  say  whether  any  of  the  present  charges  fell  within  that 
contract,  if  they  did,  then  such  charges  were  to  be  deducted. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  nine 
hundred  and  twenty  five  dollars  and  forty  three  cents  ;  and  the 
defendant  now  moved  for  a  new  trial. 

Mr.  JD.  Graham  and  Mr.  Ogden  Hoffman  for  the  defendant,  and 
in  support  of  the  motion,  contended — 
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June  TefiB,       Tbe  plaintiff  to  rebut  this  evidence,  called  John  A.  Moore,  as 

1839 

'  a  witness  to  prove  that  the  subject  matter  of  the  present  suit  had 
^*^**  not  been  submitted  to  the  arbitrator.  To  this  evidence  the  coun- 
Bnnowe.  gel  for  the  defendant  objected :  and  it  was  ruled  by  the  presiding 
Judge,  that  evidence  as  to  the  claims  and  facts  actually  put  be- 
fore the  arbitrator  at  the  hearing  was  inadmissible,  excqptfor 
tlU  purpose  of  showing  what  the  subnnssum  was ;  but  that  the  plain- 
tiff might  inquire  as  to  what  the  parties  had  agreed  to  submX  to 
the  arbitrators,  the  submission  having  been  by  parol ;  and  that 

the  arbitrator  himself  was  the  proper  witness  to  prove  those 

facts. 

To  this  opinion  the  counsel  for  the  defendant  excepted. 

The  plaintiff  then  called  the  arbitrator,  who  testified  that  the 
submission  was  by  parol  and  was  ^ofM  claims  for  extra  work 
to  the  steam  boat  Jfew^London,^  That  a  bill  was  laid  before  him 
specifying  the  accounts  submitted,  and  that  the  items  therein 
were  the  only  matters  on  which  he  acted.  He  understood  the 
submission  to  embrace  all  claims  and  matters  of  account  between 
the  parties  up  to  the  time  of  the  submission,  and  thought  that  the 
account  contained  charges  for  extra  work  upon  the  engine. 
Nothing  was  said  of  any  other  matters  of  account  not  included  in 
the  submission ;  and  the  witness  gave  a  copy  of  his  award  togeth- 
er  with  the  plamt^s  account  to  his  son,  with  directions  that  they 
should  be  handed  to  the  plaintiff.  The  son  of  the  witness  was 
now  dead,  and  he  could  not  say  whether  the  papers  ever  reached 
the  plaintiff,  or  not. 

The  counsel  for  the  defendant  here  called  for  the  account^  as 
containing  the  best  evidence  of  what  had  been  submitted.  But 
the  plaintiff  alleged  that  it  had  never  been  received  by  him. 

The  plaintiff  also  produced  witnesses  to  prove,  that  the  mat- 
ters submitted  to  the  arbitrator,  were  altogether  for  extra  work 
upon  the  steam  engine  and  not  for  repairs  ;  and  that  the  contro- 
versy was  then  confined  to  the  question  whether  such  extra  work 
was  within  the  contract  to  construct  the  engine,  or  not 

The  defendant  then  offered  in  evidence  a  copy  of  a  written 
communication  from  himself  to  the  plaintiff,  relative  to  the  pres- 
ent claim,  bearing  date  the  4th  of  April,  1826 :  but  this  evidence 
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was  overuled  by  the  premding  Judge,  who,  however  permitted  Jane  TenB, 
the  defendant  to  prove  the  fact,  that  such  a  communicatioa  had 
been  made.  The  defendant  also  offered  evidence  to  show  what 
articles  were  necessary,  to  make  a  complete  engine  within  the 
contract,  and  that  some  of  the  articles  charged  in  the  present  bill, 
were  of  that  description. 

This  evidence  was  also  excluded  by  the  Judge,  who  charged 
the  jury,  that  the  award  was  a  final  bar  to  every  claim  submitted 
to  the  arbitrator ;  but  as  to  what  had  been  subwwtUd^  that  was  a 
question  of  fact  for  them.  That  the  account  laid  before  the 
arbitrator,  would,  if  in  evidence,  be  conclusive  upon  that  point ; 
but  as  it  had  not  been  produced,  the  Jury  must  decide  upon 
the  testimony  before  them,  as  to  the  charges  which  had  actually 
been  submitted  to  the  arbitrator.  That  if  the  charges  con- 
tained 4n  the  present  bill,  had  been  included  in  the  former  ac- 
count, their  verdict  would  be  for  the  defendant,  other^wise  fcr 
the  plaintiff.  Thai  if  the  Jury  should  be  satisfied  that  the 
charges  in  the  present  bill,  up  to  the  time  of  the  awards  were 
included  in  the  account  submitted,  and  that  tfie  residue  was 
not  so  included,  then  the  time  of  the  submission  would  become 
material.  That  the  testimony  upon  this  point,  was  not  suffi- 
cient to  fix  that  time  with  precision,  and  if  the  jury  could  not 
be  satisfied  as  to  this,  then  that  the  defendant's  own  oier  to  pay 
$550  would  be  perhaps  the  most  equitable  rale  of  damages.  But 
upon  all  these  points,  the  decision  was  left  to  their  discrelioo. 
The  jury  were  also  charged,  (upon  the  legal  efiect  of  the  con- 
tract to  keep  the  boat  in  repair,)  that  the  plaintiff  was  bound  to 
make  good  all  damages  arising  firom  the  breaking  of  the  engiiie 
from  ordinary  ware,  for  the  space  of  sixty  days ;  and  that  they 
were  to  say  whether  any  of  the  present  charges  fell  within  that 
contract,  if  they  did,  then  such  charges  were  to  be  deducted. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  nine 
hundred  and  twenty  five  dollars  and  forty  three  cents  ;  and  the 
defendant  now  moved  for  a  new  trial. 

Mr.  D.  Graham  kind  Mr.  Ogden  Hoffinan  for  the  defendant,  and 
in  support  of  the  motion,  contended— 
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June  Term,       !•  That  parol  evidence  of  the  matiei's  which  the  parties  had 
^  ^^'        agreed  to  submit  to  the  arbitrator,  ought  not  to  have  been  receiv- 


Birkbeck  ed  at  the  trial.  It  appeared,  from  the  testimony,  that  there  was 
Burrows,  no  tofiUen  submiision ;  but  the  award  was  tn  imitng,  and  recites 
the  matters  which  were  submitted.  It  is  therefore  not  only  the 
best  evidence  as  to  what  was  submitted,  but  it  is  conclusive  unless 
impeached  for  corruption  in  the  arbitrator.  It  expressly  states, 
that  the  parties  '^  having  certam  disputes  and  controversies  sub- 
sisting," have  submitted  them  to  the  decision  of  the  arbitrator. 
This  should  be  taken  to  mean  aU  causes  of  aciifm,  subsisting  at 
the  time.  The  award  contemplates  a  final  end  of  all  controver- 
sies ;  for  it  decrees  that  muhial  releases  should  be  executed  by  both 
parties.  How  then  was  any  thing  to  be  left  for  future  litigation  ? 
This  is  certainly  better  evidence  of  what  was  actually  submit* 
ted,  than  any  thing  to  be  derived  from  the  memory  of  witnesses, 
as  such  testimony  must  always  be  vague  and  uncertain.  The 
recitals  in  the  award  therefore  are  evidence  of  the  matters  sub- 
mitted, and  should  be  deemed  conclusive.  [9  John  R.  38;  12  /. 
R.  31 1.]  The  decree  of  the  arbitrator,  voluntarily  selected  by  the 
parties,  having  been  complied  with  on  the  part  of  the  defendant, 
and  the  amount  of  the  award  having  been  received  by  the  plain- 
tiff the  award  itself  was  conclusive  upon  the  parties,  and  could 
not  be  opened. 

But  if  this  be  not  so, — ^if  the  award  and  its  recitals  were  not 
conclusive  evidence  of  every  thing  which  was  submitted,  still  the 
plaintiff  was  bound  to  produce  the  best  evidence  of  what  was  sub- 
mitted, because  he  had  the  power  to  produce  condusioe  evidence 
on  this  point,  while  the  defendant  had  not.  The  account  fur- 
nished to  the  arbitrator  by  the  plaintiff  himself,  would  have  been 
conclusive  evidence  of  every  thing  which  the  plaintiff  claimed  at 
the  time  of  the  award.  That  account  was  traced  into  the  pos- 
session of  the  plaintiff,  or  into  such  a  situation  that  it  was  a  fair 
presumption  that  it  was  received  by  him.  He  therefore  was  bound 
to  account  for  its  non-production,  before  he  could  be  allowed  to 
go  into  other  evidence  of  what  the  account  contained.  [10  John 
R.  363.] 
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II.  Parol  evidence  as  to  what  was  cleriviad  before  the  arbitraton  J«MT«na» 
ought  BOt  to  have  been  received  [3.  CaMs  R.  167.  ft.  Jokm  — ^ 
1LS67.  %.Bmf$H.%A.^  But  the  copy  of  the defeodaat's  leU  ^^ 
ter  to  the  plaintifl^  relative  to  this  very  claim,  and  whidi  wae  ^  P;;^^ 
proved  to  have  been  delivered  to  him*  ought  to  have  been  admit- 
ted at  the  trial  It  would  have  had  a  material  bearing  vapm  that 
part  of  the  plaintiff's  proof  which  related  to  the  ccmfessbns  of  the 
defendant,  and  would  have  shown  that  he  never  intended  to  ad- 
mit the  justice  of  the  present  demand  in  any  shape*  But  if  parol 
evidence  was  admissible  to  prove  the  plainUff 's  claims,  then  the 
defendant  ought  to  have  been  permitted  to  show  what  artkies 
enter  into  the  structure  of  a  complete  engine,  that  the  jury  might 
decide  whether  or  not  a  part  o{  the  articles  charged  were  of  that 
description.  Such  testimony  was  offered  at  the  trial,  and  reject- 
ed. It  was  competent  for  the  defendant  to  prove  these  fitcts  for 
the  purpose  of  showing  that  the  very  articles  charged  in  the  pre* 
sent  account  were  in  truth,  furnished  under  the  contract.  All  the 
articles  charged,  were  furnished  after  the  boat  was  delivered ;  and 
the  plaintifi'  was  bound  by  the  contract  to  keep  the  machinery  in 
repair  for  sixty  days  thereafter.  Under  every  aspect  of  the  case, 
therefore,  the  testimony  was  proper,  and  ought  to  have  been  re- 
ceived. 

III.  The  jury  were  misdirected  in  being  charged,  1.  as  to  the 
lego/  ^eet  of  the  award.  Sd.  In  being  charged  that  it  was  a  ques- 
tion for  them  to  decide,  as  to  what  had  been  submitted  to  the  arU- 
trator.  3.  In  being  told,  in  effect,  that  if  they  should  not  believe  the 
charges  now  made  were  contained  in  the  account  submitted  to 
the  arbitrator,  they  must  find  a  verdict  for  the  plaintiff.  As  to 
the  legal  effect  of  the  contract,  the  charge  should  have  been, 
that  it  was  the  presumption  both  of  fact  and  law,  that  all  matters 
in  controversy  betweea  the  parties,  \9hkh  cught  to  htue  b$m  tuft* 
mtttsd  to  the  arbitrator,  were  contained  in  the  submission.  The 
weight  of  evidence  upon  the  questions  of  &ct,  was  on  the  side  of 
the  defendant ;  but  the  charge  of  the  judge  plafaily  intimatoe 
that  the  plaintiff  was  entitled  to  a  verdict  for  lomeiMng,  and  eeems 
to  take  it  for  granted,  that  the  defendant's  offer  to  pay  five  hun- 

VOL  II.  8 
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Jane  Term,  dred  and  fifty  doUarsi  was  evidence  that  so  mucA,  at  least,  was  due 
^  to  the  plaintiff.  This  shews  the  impropriety  of  excluding  the 
defendant's  letter ;  for  it  will  be  observed,  that  the  defendant, 
even  by  the  testimony  of  the  plaintiff's  own  witness,  never  ad- 
mitted that  he  owed  the  plaintiff  any  thing ;  he  merely  offered  to 
pay  a  certain  sum  to  escape  from  a  controversy  with  the  plaintiff. 
The  defendant  by  no  means  intended  to  admit  that  the  offer  was 
proved^ — but  if  proved,  he  ought  to  have  had  the  privilege  of 
explaining  it. 

IV.  Injustice  has  been  done  to  the  defendant  by  the  jnry,  in 
their  method  of  ascertaining  the  balance  due  to  the  plaintiff, — 
and  there  is  important  newly  discovered  evidence  which  entitles 
the  defendant  to  a  new  trial.  [The  counsel  for  the  defendant 
read  an  affidavit  in  support  of  the  last  point,  and  went  into  a 
minute  examination  of  the  testimony  produced  at  the  trial  rela- 
tive to  the  state  of  the  accounts  between  the  parties,  for  the  pur- 
pose of  showing  that  the  verdict  of  the  jury  was  erroneous  and 
ought  to  be  set  aside.] 

Mr.  J.  tAifAon,  corUra  for  the  plaintiff. 

I.  The  bill  exhibited  against  the  defendant  in  this  suit,  was  ior 
repairing  the  machinery  of  the  steaniboat,  after  her  delivery  to 
the  defendant ;  and  the  question  is,  whether  any  claims  for  $uch 
repabre  were  ever  submitted  to  the  arbitrator.  The  plaintiff  con- 
tends, that  the  matters  submitted,  related  exclusively  to  extra 
workj  in  constructing  the  steam  engine  ;  for  original  work,  beyond 
that  required  by  the  contract,  and  such  as  the  experience  or  fancy 
of  the  defendant  called  for.  It  is  evident  that  the  award  is 
no  bar  to  the  plaintiff's  claims,  if  it  shall  appear  that  they 
were  never  eubmitted  to  the  arbitrator.  How  was  the  plakUiff  to 
prove  what  the  subjects  of  the  arbitration  were  1  At  the  trial, 
ihedrfendant  introduced  the  award,  and  the  plaintiff  called  for  the 
submUeioni  because  an  award  without  a  submission  is  a  mere 
nullity. 
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It  appeared,  from  the  testimony  of  the  arbitrator  hinuelf,  that  Jum  T«n, 
the  submission  was  by  parol,  and  it  surely  was  competent  for  the 
plaintiff  then  to  shew  what  the  subjects  of  the  submission  were 
that  he  might  thereby  prove  that  his  present  bill  had  never  been 
before  the  arbitrator,  and  that  the  present  claims  had  never  been 
submitted  to  him  by  the  parties  for  his  award. 

The  whole  question  then  turns  upon  the  inquiry  whether  the 
award  is  conclusive  or  not.  It  is  undoubtediy'conclusive  if  it 
embraces  the  subject  of  our  present  claim  ;  but  the  award  hi  its 
terms  does  not  comprehend  aU  matters  in  dispute.  It  recites  cer- 
totn  controversies^  and  leaves  the  plaintiff  to  show  what  those 
controversies  were.  There  are  two  classes  ct  cases  presented  by 
the  books :  one  of  all  demands  between  the  parties ;  the  other  erf 
all  matters  «rt  difference.  The  first  includes  all  claims  up  to  the 
time  of  the  award,  but  in  the  other  it  must  be  shown  what  the 
matters  in  difference  were.  [4  D,  ^  E.  146,  in  natii.  IS  John. 
R.  Sit.  SUxrhe  <m  Ewi.  book  4.  p.  139.  4  Etp.  R.  180.  16 
John.  R.  136.  PhOHpev.  Benmek.'] 

In  the  present  case  how  were  we  to  ascertain  the  subject  matter 
of  ihe  submission  except  by  parol  proof?  If  we  refer  to  the  awards 
we  are  left  to  the  same  rule,  for  that  speaks  only  of  ^*  certain  dii' 
piUet  and  controversies.*^  It  id  obvious  therefore  that  it  must  be 
shown  what  those  disputes  and  controversies  were,  and  there  was 
no  way  of  showing  them,  except  by  parol  proof.  The  award  it- 
self could  not  bind  beyond  the  submission,  and  we  proved  to  the 
jury  that  our  present  claims  were  never  submitted  to  the  arbitrator, 
^hey  cottM  not  have  been  submitted,  for  they  were  not  then  the 
subjects  of  dispute^  and  those  facts  we  had  a  right  to  prove. 
Upon  these  points  therefore  the  presiding  Judge  was  undoubtedly 
right,  and  the  evidence  was  all  properly  admitted. 

II.  Tbe  contents  of  the  written  communication  from  the  de- 
fendant to  the  plaintiff  were  properly  excluded ;  for  if  admitted,  it 
would  enable  the  party  to  make  evidence  for  himself.  If  proved, 
nothing  would  be  shown  but  the  defendant's  declarations  in  his 
own  favor,  which  can  never  be  admitted  as  evidence.  The  fiict 
that  the  communication  was  made,  the  defendant  did  prove ;  he 
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juB^^Tim^   had  all  the  benefit  of  ihe  inference  to  be  derived  from  that  ftc 
.  and  could  not  complain  that  the  rules  of  evidence  were  not  ex- 


18S9. 


Bi**»«*     tended  further. 

▼• 

Bunowa 


IIL  The  testimony  which  the  defendant  sought  to  introduce 
for  the  purpose  of  showing  what  articles  go  into  the  constmction 
of  a  complete  engine,  was  properly  excluded^  because  entirely 
foreign  to  the  controversy.  This  action  is  brought  for  repairs 
alone ;  how  then  could  the  defendant  be  allowed  to  prove,  what 
the  plaintiff  ought  originally  to  have  m/ode  1 

lY.  The  whole  case  was  submitted  to  the  jury  upon  terms 
most  fiivoraUe  to  the  defendant  The  charge  of  the  Judge,  was 
perfectly  impartial  upon  all  the  questions  of  fiict ;  but  if  it  had 
not  been^  how  could  this  court  interfere  with  the  charge  for  any 
supposed  bias  as  to  questions  oi  fact  1  The  jury  have  found  that 
the  plaintiff  performed  the  services  for  which  this  action  is 
brought ;  they  have  found  that  the  questions  relative  to  tfaoee 
services  have  never  been  submitted  to  any  arbitrator,  and  that 
die  defendant  has  never  remunerated  the  plaintiff  for  his  labor. 
They  have  also  found,  that  our  claim  is  for  repairing  machinery 
{weviously  constructed,  and  that  by  the  terms  of  the  contract,  the 
•plaintiff  was  not  bound  to  make  those  repairs.  If  these  fects  are 
B0,.(and  that  they  are,  the  court  is  bound  to  presume,  being  found 
by  the  jury)  why  should  not  the  defendant  pay  the  amount  of  the 
verdict  1  The  charge  of  the  Judge  upon  the  contract  was  in 
fevor  of  the  defendant,  for  he  told  the  jury  that  the  plaintiff  was 
bound  to  keep  the  engine  in  repair,  for  sixty  days ;  and  if  the 
claim,  in  our  account,  were  for  the  repairs  required  by  the  con- 
tract, then,  that  the  plaintiff  was  not  entitled  to  recover.  We 
proved  that  they  were  required  from  the  carelessness  of  the  de- 
fendant's agents,  and  the  jury  have  so  found  by  their  verdict. 
Every  possible  objection  to  the  charge  of  the  Judge  is  removed, 
and  the  defendant  can  only  complain  because  the  jury  have 
found  the  faeU  against  him.  That  finding  was  consistent  with 
the  law,  the  evidence  and  the  justice  of  the  case,  and  the  verdict 
o«ght  to  be  permitted  to  stand,  for  the  amount  found  by  the  jury. 
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V.  A«  to  the  newly  discovered  evidence,  it  was,  at  best,  bttt    '^"YflS!"*' 
camulative,  and  could  not  lay  the  foundation  of  a  new  trial,      Biikbeck 
[16  John.  R.  SmUh  «.  Brush.    8  /.  R.  84.     15  /.  R.  MO.    4  J. 
R.  425.] 

Per  Cwriam.    The  first  ground  upon  which  ihe  defendant's  ap- 
plication for  a  new  trial  rests,  cannot  be  maintained.    The  award 
does  not  upon  its  face  purport  to  cover  <dl  subjects  in  controversy 
between  the  parties ;  but  it  recites  ^<  certain  disputes  arising  out 
of  the  charges  of  the  plaintiff  against  the  defendant,  relative  to 
the  steam-boat  New-London."    It  may  be,  that  those  controver- 
sies arose  concerning  matters  entirely  different  from  the  ohaiges 
embraced  within  the  present  claim,  and  as  the  submission  to  the 
arbitrator  was  by  parol,  the  plaintiff  had  no  means  of  showing 
what  the  subjects  submitted  were,  except  by  calling  witnesses; 
and  if  parol  testimony  was  admt#8i6Ie,  the  arbitrator  himself  wi&s 
not  only  a  competent,  but  the  best  witness  to  be  produced.    The 
award  is  not  upon  its  face,  or  by  its  terms,  conclnsive  as  to  the 
matters  submitted ;  but  it  is  sufficient  to  cast  upon  the  plaintiff 
the  burthen  of  showing  what  the  matters  in  dispute  were  which 
the  arbitrator  had  before  him,  and  that  the  present  claims  were 
not  included  in  the  submission  or  embraced  by  the  award.    The 
submission,  it  appears,  was  by  parol,  and  the  plaintiff  could  not 
therefore  introduce  any  thing  but  parol  evidence  as  to  the  mat* 
ters  submitted.    By  calling  the  arbitrator  as  a  witness^  he  fur- 
nished the  best  evidence  in  his  power,  and  that  evidence  was 
rightfully  admitted.    The  award  would  of  course  have  been  con- 
clusive, if  it  had  embraced  the  subject  of  the  plaintiff's  present 
claimB^  and  the  fact  as  to  whether  it  did,  or  did  not  embrace  those 
claimsi  was  properly  submitted  to  the  jury.     Upcm  this  points 
therefore,  the  decbiou  of  the  Judge  at  the  trial  was  entirdy 
correct.  » 

As  to  the  excluding  of  the  written  communication  from  the  de» 
fendant  to  the  plaintiff,  we  can  see  no  error  in  that.  Its  contents^ 
if  proved,  would  amount  to  nothing  mcHre  than  a  declaration 
made  by  a  party  in  his  own  favour,  and  the  defendant  had  aH  the 
benefit  which  he  could  rightfully  claim  from  the  writing  as  evi* 
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June  Tena,    dence.    He  was  permitted  to  prove  the  fact  that  he  had  delivered 
^^^'        to  the  plaiatiff  the  written  communication,  and  as  it  was  not 
Biikbeck      produced  by  him,  all  the  inferences  to  be  drawn  from  the  with- 
Burrows,      holding  of  it,  were  in  favour  of  the  defendant. 

With  regard  to  the  account  furnished  to  the  arbitrator, — ^it  would 
undoubtedly  have  been  the  best  evidence  to  show,  whether  the 
items  of  the  present  claim  were  embraced  in  the  former  submis- 
mon  or  not;  and  it  would  be  very  desirable  to  obtain  that  account 
if  it  were  practicable.  But  it  would  be  going  too  far  to  say,  that 
the  plaintiff  should  be  precluded  from  offering  any  evidence  of 
his  demands,  because  the  arbitrator  had  placed  the  account  in  the 
hands  of  his  son,  with  directions  that  it  should  be  delivered  to  the 
plaintiff.  The  person  who  received  the  account  was  not  the 
agent  of  the  plaintiff,  and  as  there  is  no  proof  that  it  was  deliver- 
ed to  the  latter,  or  put  under  his  controul,  he  could  not  be  pre- 
cluded from  offering  the  best  evidence  in  his  power  as  to  the  na- 
ture, items,  and  amount  of  his  claims. 

Neither  do  we  perceive  any  error  in  the  charge  of  the  Judge  to 
the  jury.  His  construction  of  the  agreement  between  the  plaintiff 
and  the  defendant,  was  undoubtedly  the  correct  one  ;  and  all  the 
questions  of  fact  were  fairly  submitted  to  the  jury.  But  in  their 
fa^^gf  upon  the  evidence,  there  is  reason  to  think  that  they  have 
not  done  substantial  justice  to  the  defendant.  The  account,  as  pre- 
sented by  the  case,  shows  that  the  jury  have  either  misunderstood 
some  parts  of  it,  or  that  they  have  made  an  erroneous  apfdication 
of  the  evidence  to  the  matters  before  them.  It  is  evident,  on  in- 
spection, that  the  plaintiff  has  been  allowed  for  many  articles 
which  he  was  bound  to  furnish  under  his  agreement  to  keep  the 
engine  in  repair,  and  for  them  the  defendant  cannot  be  made  re- 
sponsible. Upon  the  whole,  we  can  perceive  no  error  either  in 
the  charge  to  the  jury,  or  in  the  ruling  of  the  Judge  as  to  the  evi- 
dence ;  but  we  think  thf  verdict  excessive  and  erroneous.  We 
shall  therefore  set  it  aside,  and  direct  a  new  trial,  upon  the  pay- 
ment of  the  costs  by  the  defendant. 

Where  a  verdict  is  set  aside  upon  the  ground  of  error  or  mis- 
take on  the  part  of  the  jury,  according  to  the  established  practice. 
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the  party  moving  for  the  new  trial,  is  bound  to  pay  the  coa(«»  and   June  T«fn, 
in  this  case  they  must  be  paid  by  the  defendant. 


LswwfcLewii 

JV*ei0  (rial  granted  OfijMymeiil  of      ^^^21!^; 
€o$ti  by  the  deJmtdtmL 


lE.An^Km,M^yfirthepUff'    D.  Grahus,  ^Ify^^r  lAc  ^.] 


Gabriel  L.  Lewis  a5d  Hoeatio  O.  Lewis 

versus 
Walter  Steyeicson. 

When  penonal  propeity  ham  been  mortgtgod,  the  potiesaon  may  m  MNne  is- 
•Unces  renuun  with  the  mortgagor ;  especiaUy  where  such  a  couiae  ia  rendered 
proper  and  expedient  from  the  nature  of  the  property,  and  the  objecla  of  the  par- 
ties in  making  the  mortgage. 

Bat  if  the  mortgagor,  whiie  in  poeBcaaion,  aella  or  pledgee  the  property  to  a  ktmm 
JUi  pnrchaeer,  or  pledgee,  who  is  ignorant  of  the  mortgage,  and  haa  no  canae 
for  suspicion  or  inquiry,  and  delivers  the  possession,  the  sale  or  pledge  will  be 
good,  and  the  rights  of  such  a  purchaser  or  pledgee  are  paramount  to  those  of 
the  mortgagee. 

The  defendant,  a  pawn-broker,  advanced  certain  sums  of  money  to  a  sod  of  tiM 
mortgagor,  for  the  use  of  the  &mtly  of  the  latter,  and  inceatiouBly  recsifsd  plate, 
linen,  See.  in  pledge,  which  had  been  conveyed  to  the  plaintifia  by  way  of  moil* 
gage,  and  neglected  to  make  any  inquiiy  as  to  the  authority  of  the  pawner, 
althou^  there  were  circumstances  to  excite  suspicion.  HeU  that  the  snort- 
gagee  had  a  right  to  reclaim  the  property  out  of  the  hands  of  the  pswa-bioksr. 

Where  pensonAl  property  is  potinto  the  hands  oftraeteee,  by  aboirowsr  of  flMoay, 
aa  aecurityfor  aloan  made  to  bun,  bya  third  penon,  an  ^ipiopiiatioiibytfas  traa- 
tees  of  a  part  of  the  proceeds  of  the  property,  to  an  object  not  ezpreaaly  mention- 
ed in  the  deed  of  trust,  made  with  the  assent  of  the  borrower  and  the  lender, 
eamiotbe  questioned  by  the  psxtiee  to  the  loan. 

This  was  an  action  of  inddriUUus  assumpsU^  brought  to  reco- 
ver from  the  defendant,  (who  was  a  pawn*broker,)  the  sum 
of  nine  hundred  and  fifty-two  dollars  and  eighteen  cents,  which 
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JwM  Teniiy   bad  been,  jiaid  to  him  by  the  plaintifb,  in  order  to  redeem  certain 
articles  of  plate,  Imeo,  &c.,  virhich  had  been  pledged  to  the  de- 


^  lieww  f^Qj^^  ^  security  for  loans  made  by  him  thereon,  but  which  the 
plaintiflb  insisted  belonged  to  them,  and  were  not  the  property  of 
the  pawner. 

The  declaration  contained  the  common  counts  for  money,  and 
a  count  for  goods  sold  and  delivered.    Plea,  the  general  issue. 

The  action  was  brought  in  this  form  in  order  to  try  the  title  to 
the  property,  and  the  defendant  gave  a  receipt,  wherein  he  ac- 
knowledged that  the  sum  claimed  by  the  plaintiffs,  had  been  paid 
to  him,  by  them,  as  the  amount  due  on  the  goods  pledged,  which 
were  surrendered  up  to  the  plaintiffs.  The  receipt  further  stated, 
ihat  the  defendltnt  insisted  that  the  property  redeemed  belonged 
to  the  person  who  pledged  it,  but  that  the  plaintiffs  claimed  it  as 
their  own,  and  the  parties,  in  order  to  avoid  the  necessity  of  an 
action  of  trover,  had  agreed  to  take  this  course  without  prejudice 
to  the  legal  rights  of  either. 

The  cause  was  tried  before  the  Chief  Justice  on  the  second  of 
February,  18S9;  and  the  counsel  for  the  plaintiffs,  in  stating  their 
case  to  the  jury,  observed,  that  they  did  not  wish  to  impeach  the 
conduct  at  the  defendant  in  relation  to  this  transaction  in  any  way, 
it  having  been,  so  fiir  as  they  knew,  frank  and  fair ;  but  that  the 
claim  which  they  interposed  to  the  goods,  was  founded  upon  a 
legal  right,  which  it  was  the  object  of  this  action  to  assert  and 
maintaiu. 

They  then  introdnced  a  bill  of  sale  under  seal,  bearing  date 
the  13th  of  November,  1826,  executed  by  Samuel  6.  Ogden  to 
the  plaintiffi,  together  with  an  inventory  or  schedule  of  goods 
thereby  assigned,  which  was  annexed  to  the  deed.  This  assign- 
ment purported  to  be  for  the  ccmsideration  of  the  sum  of  $5000 
paid  by  the  plaintifis  to  Ogden,  and  on  its  face  conveyed  to  them 
abiolutdy  the  goods,  chattels,  and  household  furniture  mentioned 
in  the  schedule.  But  in  connexion  with  this  instrument,  the 
plaintiffii  produced  a  declaration  of  trust  made  by  them  under 
seal,  bearing  even  date  with  the  bill  of  sale,  and  the  due  execu- 
tion of  both  instruments  was  admitted. 


THE  CITY  OF  NEW-YORK.  65 

The  declaration  of  tnisi  recited,  that  Samuel  O.  Offden  y^ms  Jme  Tern, 

18S9 

indebted  to  the  United  States  of  America  for  duties  on  certain ' 


Lewis&Lswis 


gooda  before  that  time  imported  into  the  city  of  New-Yc^k  by 
him,  and  for  which  he  had  given  two  bonds  for  the  som  of  $1644  StoreiMoii. 
each,  which  he  was  unable  to  pay.  That  Thomas  W.  Ludlow, 
of  the  said  city,  had  agreed  to  advance  and  provide  the  funds  and 
means  for  taking  up  and  paying  those  bonds,  and  had  farther 
agreed  "  to  advance  monies  for  the  contingent  and  family  ex- 
penses of  the  said  Ogden  from  time  to  time,  as  might  be  requir* 
ed ;"  and  that  Ogden  had  conveyed  all  his  household  furniture^ 
together  with  the  furniture  of  his  counting-house,  in  WaU-0treet« 
(as  per  schedule,  &c.,)  and  a  certain  indenture  of  lease  for  an 
unexpired  term  of  the  house  No.  41  Warren-street,  in  the  city  of 
New- York,  to  the  plaintiffi.  Tha^  although  said  bill  of  sale  and 
assignment  were  in  terms  absolute  and  unconditional,  yet  they 
were  in  fact  made  in  trust,  to  secure  and  pay  to  Ludfow,  oncrbe* 
fore  the  first  day  of  May,  1827,  the  amount  of  the  said  two  Cus- 
tom-house bonds,  which  he  had  agreed  to  take  up  ;  and  also  such 
further  and  other  sums  as  might  be  paid  by  him  "  as  aforesaid/^ 
together  with  interest  on  such  payments.  The  plaintiffs  in  the 
declaration  of  trust,  then  further  stipulated  with  Ludlow  that 
they  would  hold  the  said  property  and  premises  for  the  purposes 
mentioned,  and  that  if  the  money  advanced  by  him  to  take  up 
the  Custom-house  bonds,  and  for  the  contingent  and  family  ex- 
penses of  the  said  Ogden,  together  with  interest  thereon,  should 
not  be  refunded  to  him  on  or  before  said  first  day  of  May,  that 
then  the  plaintiffs  would  forthvoitk  sell  and  dispose  of  the  property 
assigned,  either  by  public  or  private  sale,  as  should  be  deemed 
best,  and  out  of  the  proceeds,  reimburse  Ludlow  all  such  sums  as 
he  might  advance,  together  with  interest,  &c. 

It  was  admitted  by  the  defendant,  that  the  goods  pledged  to 
him  and  surrendered  up  to  the  plaintiffs  under  said  stipulation, 
were  a  part  of  the  articles  transferred,  to  the  plaintiffii  by  Ogden 
and  mentioned  in  the  schedule  annexed  to  the  bill  of  sale. 

It  appeared  at  the  trial  that  Samuel  6.  Ogden  was  a  mercMot, 
resident  in  the  city  of  New-York,  who  had  been  engaged  in  ex- 
tensive transactions  of  business  in  France,  and  that  having  become 

VOL.  II.  9 


66  CASES  IN  THE  SUPERIOR  COURT  OF 

jaMTan%   embamased  in  his  ai&ire,  it  became  necessary  for  him  to  visit 

1_  that  oouatry,  in  order  to  bring  bis  business  to  a  close.    To  accom- 

LswisfcLewiB  p|jg]^  ^jij^  porpcxse,  he  obtained  a  letter  of  license  from  most  of  his 
Stffveiuon.  creditors,  but  wishing  to  make  provision  for  the  payment  of  the 
bonds  mentioned  in  the  bill  of  sale,  and  also  to  furnish  funds  for 
the  support  of  his  family  during  his  absence,  (which,  it  was  sup- 
posed, would  not  be  extended  beyond  the  first  of  May,  18S7,)  he 
made  application  to  Ludlow  for  assistance;  and  that  Ludlow, 
in  order  to  befriend  Ogden,  agreed  to  furnish  the  means  of  pay- 
ing the  two  bonds  mentioned  in  the  bill  of  sale,  together  with 
either  funds  for  the  family  of  Ogden;  but  his  advances  were  not 
to  exceed  the  mm  of  four  thousaxid  seven  hundred  asidf^  dollars* 
For  the  purpose  of  making  Ludlow  secure,  the  ftimiture  and 
lease  mentioned  in  the  bill  of  sate  and  declaration  of  trust,  were 
transferred  to  the  plaintiffs ;  but  the  expectaticm  then  was,  that 
Ludlow  would  borrow  the  money  upon  his  own  notes,  and  that 
Ogden  would  be  able  to  provide  the  means  of  taking  them  up  as 
they  fell  due,  and  of  reimbursing  Ludlow  before  the  first  day  of 
May,  1827,  whereby  there  would  be  no  necessity  of  enforcing 
the  trust,  or  of  selling  the  property  transferred. 

Owing  to  various  embarrassments,  the  absence  of  Ogden  was 
prolonged  in  France  far  beyond  the  period  contemplated,  and 
Ludlow  was  consequently  compelled  to  pay  his  own  notes  when 
they  fell  due.  Ludlow,  on  the  15lh  of  January,  1827,  had  ad- 
vanced to  the  plaintiffs  as  trustees  the  sum  of  |(4740 12  :  viz.,  on 
the  ISth  of  November,  1826,  $2350;  on  the  6th  of  January, 
1827,  $1669  48 ;  and  on  the  15th  of  January,  $720  64. 

it  appeared  that  Ogden,  previously  to  his  departure  for  France, 
had  been  arrested  for  a  debt  due  to  Brainerd  &  Kimberly,  and 
that  the  plaintiffs  became  his  bail.  This  debt  (amounting  to 
$415  18)  was  paid  by  the  plaintiffs  out  of  the  money  received  of 
Ludlow,  after  Ogden's  departure  for  France.  His  attorney  had 
stated  to  him  the  necessity  of  providing  for  this  debt  before  his 
departure,  and  he  answered,  that  the  plaintiffs  would  be  protected  by 
the  assignmenl. 

Ogden,  at  the  date  of  the  bill  of  sale,  was  indebted  at  the 
Custom-house  on  other  bonds  besides  those  mentioned  therem ; 
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and  on  one  of  them,  (which  was  for  the  sum  of  ^134  IS)  one  of  Jsm 
the  plaintiffs,  (6.  L.  Lewis,)  was  surety.     This  bond,  together        *^^ 


with  another  for  f  1,644,  and  one  for  $1,814  93,  the  plaintifi  Le~*L«^ 
paid,  when  they  fell  due,  out  of  the  money  received  of  Ludlow.      Btmoaom. 

This  last  bond,  it  appeared  by  the  testimony  of  Ogden  himself 
was  one  of  the  bonds  which  the  parties  intended  to  describe  in  the 
bill  of  sale,  and  which  was  to  have  been  protected  by  it ;  but  the 
defendant  contended,  that  the  plaintiffs  were  not  justified  in  pay- 
ing either  this  bond,  or  that  for  $134  13,  or  the  debt  upon  which 
Ogden  was  arrested ;  because  they  were  not  embroced  m  the  bill  (^ 
sole  and  dedaratum  of  trust.  The  plaintiffs  also  paid  to  the  fiimip 
ly  of  Ogden  the  sum  of  $706  during  his  absence,  and  no  more ; 
but  the  defendant  alleged,  that  the  whole  sum  received  of  Lud- 
low, beyond  the  amount  of  the  two  bonds  mentioned  in  the  bill 
of  sale,  ought  to  have  gone  to  Ogden's  family. 

Under  these  circumstances,  the  family  of  Ogden,  during  bis 
absence,  became  distressed  for  the  want  of  the  means  of  sup- 
port. They  applied  to  the  plaintiffs  for  money,  but  received  no- 
thing beyond  the  sura  of  $706  before  mentioned.  They  were 
therefore  under  the  necessity  of  pledging  to  the  defendant 
various  articles  of  plate,  linen,  &c.,  embraced  in  the  bill 
of  sale,  in  order  to  raise  mcmey  for  their  support,  and  the 
defendant  advanced  upon  specific  articles  at  various  times,  be- 
tween the  6th  of  May,  1827,  and  the  7th  of  March,  1828,  the 
sum  for  which  this  action  was  brought,  and  received  the  goods 
into  his  possession. 

Ogden,  before  his  departure  for  Europe,  had  given  to  one  of 
his  sons  (S.  O.  Ogden,  Jr.)  a  full  power  of  attorney  to  act  in  his 
behalf  upon  all  necessary  occasions ;  and  for  the  purpose  of  pro- 
curing money  of  the  defendant,  another  of  Ogden's  sons  (Mor- 
gan L.  Ogden)  pledged  the  property  in  question  with  the  appro- 
bation of  S.  O.  Ogden,  Jr.,  and  of  his  mother,  who  resided 
with  the  family  during  her  husband's  absence. 

Morgan  L.  Ogden,  it  appeared,  when  he  went  to  the  defend- 
ant for  money,  acted  openly  and  without  disguise.  Upon  ob- 
taining the  first  loan,  (which  was  on  Ae  87th  of  April,  1827,) 
he  himself  carried  the  articles  pledged  to  the  defendant,  and  the 


68  CASES  IN  THE  SUPERIOR  COURT  OF 

Jwe  Tern,    pledges  were  all  made  in  the  day  lime,  but  the  defendant's  clerk 

1889  »        »  -^ 

went  to  the  house  of  Mr.  Ogden  for  many  or  most  of  the  articles 


^"•^f/^^"  tn  iht  dfuk  of  the  evening.  The  goods  pledged  were  all  marked 
with  the  initials  S.  O.  O.,  and  Ogden's  name  was  on  the  door  of 
his  house  at  full  length.  The  defendant  did  not  however  ask 
Morgan  L.  Ogden  any  questions  as  to  his  right  to  pledge  the  ar- 
ticles, nor  did  the  latter  ever  communicate  to  the  defendant  any 
thing  relative  to  the  mortgage.  The  defendant's  clerk  saw  some 
of  the  members  of  Mr.  Ogden's  family  when  he  went  for  the  ar- 
ticles pledged,  but  no  inquiry  was  ever  made  after  Ogden  bim- 
8el£  When  the  defendant  sent  for  the  goods  in  the  evening,  he 
selected  that  time  for  bis  own  convenience  merely,  and  the  bud- 
ness  appeared  to  have  been  conducted  in  the  usual  manner.  . 

The  defendant,  it  appeared  from  the  testimony,  took  it  for 
granted  that  Morgan  L.  Ogden  had  a  right  to  pledge  the  articles 
upon  which  the  loans  were  made,  and  he  never  made  any  inquiry 
OS  to  that  right,  either  at  the  house  of  Ogden  or  elsewhere. 

When  Ogden  departed  for  Europe,  the  furniture  was  all  left  in 
the  hands  of  his  family  for  their  use  and  convenience  in  his  house 
in  Warren-street,  and  it  remained  there  until  the  26th  of  April, 
18S8,  (except  such  articles  as  were  pledged  to  the  defendant,) 
when  the  plaintif&  were  compelled  to  sell  the  same  in  order  to 
discharge  their  trust  and  repay  Ludlow.  At  the  time  of  the  exe- 
cution of  the  bill  of  sale,  however,  there  was  a  symbolical  deliv- 
ery of  the  furniture  to  the  plaintiffs,  in  the  presence  of  witnesses, 
by  delivering  one  article  in  the  name  of  the  whole ;  but  they 
never  took  actual  possession  until  the  time  of  the  sale. 

According  to  the  plaintiffs'  statement,  the  amount  advanced  by 
Ludlow  under  the  trust,  and  to  the  defendanty  including  interest, 
was  (6175  29,  and  the  amount  received  from  the  sale  of  the  fur- 
niture and  lease,  was  $5213  60,  leaving  a  balance  of  $961  69 
due  to  Ludlow. 

The  defendant  contested  the  right  of  the  plaintiff  to  receive 
in  any  ewU  under  the  trust,  any  sums  beyond  the  amount  of  the 
two  bonds  specked  in  the  bill  of  saky  and  the  money  advanced  for 
fiBuaily  expenses,  together  with  interest  thereon,  amounting  in  the 
whole  to  the  sum  of  $4^>0  77,  which  would  leave  a  balance  of 
only  $56  98  due  to  them. 
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After  the  evidence  was  all  disclosed  at  the  trial,  the  parties    June  Tem, 

1829 

agreed  that  a  verdict  should  be  taken  for  the  sum  of  $1200  in  ' 

favour  of  tlie  plaintiffs,  subject  to  the  opinion  of  the  Couit  upon  J-*^"^^^^ 
a  case  to  be  made ;  and  that,  in  case  judgment  should  be  giv^  for  Steveowi. 
the  plaintifis^  it  should  be  entered  up  for  such  a  sum  as  should  be 
due  to  them,  according  to  principles  to  be  laid  down  by  the  Court; 
not,  however,  to  exceed  the  said  sum  of  j^952  18  with  interest 
thereon.  A  verdict  for  the  sum  of  $1200  was  accordingly 
returned  by  the  jury. 

The  above  is  an  abstract  of  the  facts  as  they  appear  upon  the 
case.  There  were  some  objections  made  to  some  evidence  in- 
troduced by  the  plaintiffs,  especially  to  a  certain  correspondence 
between  Ludlow  and  Ogden^  and  to  a  receipt  given  to  the  latter 
by  the  plaintiffs  for  money  advanced.  But  as  the  whole  body  of 
the  evidence  was  voluminous,  and  many  of  the  facts  not  material 
to  a  correct  understanding  of  the  principles  established  by  the  de- 
cision, every  thing  but  the  above  abstract  (which  is  believed  to  be 
substantially  correct,)  is  omitted. 

The  cause  was  argued  by  Mr.  Ogden  Hoffman  and  Mr.  Sta^ 
pies  for  the  plaintiffi,  and  by  Mr,  Barnes  and  Mr.  ^nthon  for  the 
defendant. 

Mr.  Hoffinan  contended — 

I.  That  the  assignment  vested  the  property  in  the  plaintiffs  and 
by  the  terms  of  it,  hemg  a  mortgagef  the  possession  was  to  remain 
in  the  asagnor.  The  assignment  was  not  therefore  fraudulent  per 
se,  and  if  there  was  actual  fraud,  the  defendant  was  bound  to  prove 
it,  there  being  nothing  in  the  case  as  disclosed  by  the  evidence,  to 
cast  any  imputation  upon  the  plaintiffs. 

The  mere  possession  of  property,  by  itself,  (as  he  contended,)  pro- 
ved nothing  as  such  a  possession  might  be  perfectly  consistent  with 
the  tide  of  another  person  who  was  out  of  possession.  Various 
attempts  have  been  made,  so  far  to  change  the  law,  as  to  protect  the 
rights  of  those  who  obtain  property  fairly  and  innocently  of  the 
possessor  and  apparent  owner;  but  these  attempts  have  never 
been  successful,  as  the  law  is  always  anxious  to  guard  the  rights 
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J«R«  T«nn,   of  the  reti  owner.    The  reason  is  obvious ;  the  possession  of  a 
chattel  i$  easily  obtained,  and  if  possession  alone  were  sufficient  to 


Y. 


enable  the  party  in  possession,  to  pass  the  title  for  a  valuable  and 
SteveMon,  i^Qf^  ji^  Consideration,  the  rights  of  property  could  not  easily  be 
prcAected.  The  statute  of  frauds  applies  to  the  case  of  credUon 
not  purchasers,  and  the  first  section  which  speaks  of  credUars  only 
is  confined  to  real  estate. 

Our  statute  is  a  transcript  from  that  of  Elizabeth,  and  the 
decinons  upon  the  latter  are  applicable  to  the  former.  The 
statute  of  James  refers  to  nothing  but  cases  of  bonfertiptoy, 
and  the  decisions  under  that  statute  cannot  be  invoked  to  the  aid 
of  the  statute  of  Elizabeth.  No  person  can  take  advantage 
of  this  statute  but  credUorSj  and  the  defendant  is  not  a  cre<fi- 
tor.  But  if  he  were  a  creditor,  he  could  not  destroy  this  assign* 
ment  unless  he  could  shew  actual  fraud,  and  that  would  be  tm^ 
possible  in  this  case.  The  instrument  of  conveyance  here  m  t 
mortgage  for  the  bill  of  sale  is  to  be  coupled  with  the  declaratioii 
of  trust  The  possession  was  left  with  Ogden,  the  grantor,  Son 
his  benefit  for  a  certain  season,  and  was  no  evidence  of  any  thing 
but  of  a  disposition  to  befriend  him.  The  goods  were  to  be  left 
with  him  as  a  matter  of  necessity,  in  some  measure,  as  there  was 
a  confident  expectation  that  he  would  be  able  to  pay  the  amount 
for  which  his  furniture  was  mortgaged  and  thus  save  the  necesrity 
of  any  change  of  possession.  The  transfer  then  was  a  mortgage, 
and  the  possession  of  Ogden  consistent  with  the  declaration  of 
trust.  It  was  not  wnd^  but  voidable  only,  and  even  if  the  pkia- 
tif&  were  bound  to  shew  good  faith  and  to  account  for  Ogden's 
possession,  they  have  done  both.  [Mr.  Hoffman,  on  this  branch 
of  the  cause  cited  and  commented  at  length  upon  the  following 
cases,  viz :  Hartcp  v.  Hoare^  Bull,  JVl  P.  32-33.  Criitg  v. 
Ward,  9  John.  R.  197.  BuU,  Jf.  P.  257-8.  Barrow  v.  PasOm, 
6J.R.  261.  Sidd «.  Rw>Uin$on,  2  JB.  ^  P.  59.  Arundd  9. 
Phlppi  and  TamUm,  10  v.  145.  Stwrtevant  t.  BaUard,  9 
/.  A.  SS9.  8  A.  452.  3  Cm.  Ji.  194.  Bi89M  v.  HoplanB.  4  lb. 
461.  Monk  v.  Lawrmee^  7  Cow.  304.  Jackson  v.  Mather^  3 
Pidb.  JL  266.  WheeUr  «.  Train,  1  Crandi.  Ha$nMUonv.  Bimdl^ 
1  Film,  S.  C.  Bep.  448.    Conrad  v.  TheJiOwUk  Ins.  Co.] 
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Ih  There  was  sufficient  to  put  the  defendant  on  miliary,  and  Jom 

he  was  bound  to  ascertain,  or  take  some  steps  to  ascertain  wheth-  1 

er  the  person  offering  to  pledge  the  property  had  a  right  to  do  so> 
before  he  made  advances  upon  it. 

Mr.  Ogden's  son  had  no  right  to  pledge  property  which  had 
been  transferred  to  the  plaintiffii^  and  hisfiither  would  neither  have 
done  it  nor  approved  of  it,  had  he  been  in  this  country,  because  it 
was  in  violation  of  his  agreement  with  Ludlow.  IVue  it  is,  8.  6. 
Ogden,  Jun.  had  a  general  power  to  attend  to  his  father's  business, 
but  he  had  no  power  under  it  to  pledge  these  goods-— for  his  father, 
himself  had  no  such  power  or  right. 

The  defendant,  in  order  to  propitiate  the  &vor  of  the  courts 
must  show  that  he  has  been  injured  without  the  means  of  avmd- 
ing  the  injury.  This  he  cannot  show,  for  although  it  was  evident 
that  Iftr.  M.  L.  Ogden  was  pledging  the  furniture  of  his  father's 
house,  yet  he  never  inquired  into  his  authority  to  do  so.  The 
name  of  8.  G.  Ogden  was  marked  upon  thto  articles  pledged  and 
yet  the  defendant  is  satisfied  to  receive  property  fiN>m  a  youth 
without  the  least  precaution.  The  defendant's  clerk  went  to  the 
house  of  S.  O.  Ogden  in  the  dusk  of  evening  to  receive  the  goods. 
He  saw  there  various  members  of  the  family.  Why  did  he  not 
inquire  who  Samuel  6.  Ogden  was,  and  why  his  eon  was  acting 
in  ihb  matter  alone  ?  He  had  the  meaiie  of  coming  at  the  tvulh, 
but  he  neglected  them^  and  must  therefore  abide  by  the  conae- 
quences  of  his  negligence.  The  advances  mad&  by  Ludtow  were 
greater  than  the  amount  of  the  sales,  including  the  goods  re« 
deemed  from  the'defendant,  and  he  is  entitled  to  recover  the  whole 
sum  paid  to  the  defendant  [Mr.  H.  also  cited  and  commented 
on  the  acts  of  the  corporation  of  the  city  of  New- York,  passed  in 
March,  1828,  and  January,  18S9,  relative  to  pawnbrokers,  and 
the  receiving  of  goods  by  them  from  minors  and  servants,  and 
also  in  the  evening.  He  insisted  that  the  defendant  had  violated 
these  ordinances,  and  was  not  entitled  to  any  favor.] 

The  defendant  relied  upon  the  following  points : 

I.  That  the  bill  of  sale  from  Ogden  to  the  phuAtiA  not  hairing 
been  made  to  secure  any  pre-existing  debt,  but  on  the  conimry,. 
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Jnn«  Term,    being  expressly  declared  to  be  a  security  for  such  prospective  ad- 
vances  as  should  be  due  and  unpaid  on  the  1st  day  of  May,  1827, 


Lewufc  Lewis  could  have  no  legal  binding  operation  against  third  persons,  with- 
Sierenaoo.     out  notice,  urUU  that  day. 

II.  Therefore  all  bona  fide  sales  and  pledges  accompanied  by 
actual  delivery  of  the  articles,  made  prior  to  the  1st  of  May, 
would  be  good  and  available,  notwithstanding  the  bill  of  sale. 
The  pledge  made  to  the  defendant  on  the  27th  of  April,  1827, 
was  of  this  description,  and  therefore  available  against  the  claims 
of  the  plaintiffs. 

III.  After  the  Ist  of  May,  1827,  the  plaintiffs  having  allowed 
the  grantor  to  continue  in  actual  possession,  his  successive  acts  of 
pledging  to  the  defendant,  without  due  notice  of  the  transfer, 
were  equally  protected.  Whatever  might  be  the  legal  character 
of  the  transaction  between  the  plaintiffs  and  Ogden,  the  instru- 
ments of  conveyance  being  unaccompanied  by  actual  possession, 
were  void  as  to  third  persons,  who  advanced  money  upon  the 
ownership  inferable  from  such  possession. 

rV.  One  of  the  objects  of  the  prospective  pledge  to  the  plain-* 
tifb  being  the  advance  of  funds  for  the  contingent  family  expen- 
ses of  the  grantor,  upon  the  refusal  of  the  trustees  to  make  such 
advances,  a  third  party  making  them  innocently  on  the  authority 
of  the  grantor,  and  without  notice  is  protected,  for  he  claims, 
not  against  the  assignment,  but  conduct ;  the  advances  made  by 
him  being  applied  to  the  purposes  of  the  trust. 

V.  The  pledging  to  the  defendant  was  all  of  this  character, 
and  after  the  trustees  had  refused  to  make  any  advances  to  the 
family  of  Ogden. 

VI.  The  possession  and  apparent  ownership  of  the  property  by 
the  family  of  Ogden,  render  the  instruments  of  transfer  to  the 
plaintiffs  fraudulent  and  void  against  bona  fide  purchasers  and 
pawnees  without  notice. 
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VII.  The  defendant  has  at  all  events,  a  right  to  insist  on  a   June  Tenn, 

1829 

strict  execution  of  tbe  trust  to  its  letter,  and  in  that  event  the  whole 


Lewis  &  Lewis 

V. 


amount  to  be  allowed  agunst  the  property  assigned,  would  be  tbe 
sum  of  $328Sj  the  amount  of  the  two  bonds,  and  $706  paid  to    stevcMon. 
the  family  for  expenses ;  and  diese  sums  have  been  fully  reim- 
bursed to  the  plaintifis  from  the  proceeds  of  the  sale  of  Ogden's 
pioperty. 

Mr.  Bamesy  in  support  of  these  propoeitbns,  observed  that  he 
had  not  expected  that  any  attack  would  be  made  upon  the  con* 
duct  of  the  defendant  in  relation  to  this  transaction*.  The  whole 
evidence  upon  which  the  plaint ifis  grounded  their  charge  of  neg- 
ligencej  was  to  be  found  in  tbe  fact  that  the  articles  pledged  were 
marked  with  the  initials  of  the  assignor,  and  the  fault  of  the  defen* 
dant  consisted  in  his  neglect  to  pry  into  the  secrets  of  a  most 
respectable  family  while  in  distress ! 

The  fdaintifis  had  endeavored  to  fix. upon  the  defendant  the 
character  of  a  purchaser^  but  he  was  in  fact  a  credUovj  who  had 
lent  and  advanced  money  to  Ogden  upon  the  faith  of  a  pledge. 
That  the  pledgor  had  power  to  make  the  pledge  was  evident  from 
tbe  fact  that  all  the  acts  of  Morgan  L.  Ogden  were  approved  by 
his  brother,  who  held  his  father's  power  of  attorney.  That  pow- 
er authorized  him  to  do  all  needful  acts,  and  what  could  be  more 
necessary  than  his  interposition  to  save  the  family  from  want  ? 
And  could  S.  G.  Ogden  himself,  have  gainsay ed  this  exercise  of 
discretion  on  the  part  of  his  sons  1 

This  claim  may  be  disposed  of  without  interfering  with  the 
course  of  authorities.  The  cases  cited  by  tbe  opposing  counselyare 
those  where  some. general  creditor  of  the  assignor  has  come  in  to 
claim  the  property ;  but  the  defendant  here  stands  upon  different 
ground.  He  has  lent  his  money  upon  a  deposit  of  goods  which 
were  found  by  him  in  the  bands  of  the  pledger  under  such  cir- 
cumetaaces,  as  that  it  could  hardly  be  sutpected  that  they  M'ere  in 
the  possession  of  any  other  than  the  true  owner.  The  furniture 
was  in  the  house  of  Mr.  Qgden  where  his  family  dwelt  That 
family  exercised  the  exclusive  right  of  ownership  over  it;  and  how 
could  the  defendant  imagine  that  a  third  person  had  advanced  a 

VOL.  II.  10 
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Jne  Tenn,   large  sum  of  money  upon  a  mortgage  of  the  very  property  which 

L^.  be  permitted  the  mortgagor  to  control  freely  and  absolutely  1     If 

^Lewtfl  jj^y  person  deserved  to  suffer,  it  was  Mr.  Ludlow,  for  be,  by  his 
StevenMfi.  negligent  conduct,  had  enabled  the  family  of  Ogden  to  work  a 
wrong  upon  an  innocent  person.  By  the  terms  of  the  trust  the 
goods  were  to  have  been  sold.on  the  1st  of  May,  1837,  and  yet 
they  were  suffered,  to  remain  in  their  original  situation  until  April, 
1828,  and  during  all  that  time  the  mortgagor  was  using  the  pro- 
perty as  his  own.  In  the  cases  cited  for  the  plaintiffs  not  one  of 
the  claunants  was  injured  by  any  credit  given  upon  the  faith  of 
ihe  specific  property.  But  in  a  case  like  the  present,  the  bare 
possession  of  the  vendor  ia  evidence  of  fraud. 

The  general  rule  is,  that  the  post«ession  by  the  assignor  of 
t^e  goods  assigned,  is  such  evidence  of  fraud  against  general 
creditors,  as  will  throw  upon  the  assignee  out  of  possession, 
the  whole  burden  of  showing  the  bona  fidea  of  the  transaction  ; 
and  he  must  account  satisfactorily  for  his  conduct  in  leaving  his 
property  in  the  hands  of  the  assignor.  If  the  assignee  ciin  show 
all  this  to  the  satisfaction  of  the  court  and  jury,  he  may  then  sus- 
tain his  claim  against  the  attacks  of  gena-al  creditor9.  But  no 
case  can  be  found  where  his  claim  Would  be  sustained  against  the 
lights  of  a  person  who  had  innocently  and  in  good  faith  purcha* 
sed  the  property  of  the  assignor,  finding  it  in  his  posses  sion,  or 
who  had  advanced  his  money  upon  the  faith  of  tlie  goods  under 
like  circumstances,  the  advance  being  at  the' same  time  ac- 
companied by  a  delivery  of  the  property  pledged. 

We  are  willing  to  subscribe  to  the  law  as  laid  down  in  JBmeU 
9.  Hopkmsy  and  refer  to  the  third  position  assumed  by  the  coun- 
sel of  Hopkins  iti  that  case.  Chief  Justice  Savage  expressly  saya, 
that  one  reason  for  protecting  the  mortgage  there,  was,  that  no 
person  would  be  injured  by  that  course.  The  mortgagor  in  that 
case  obtained  no  netio  credU  by  his  possession,  and  there  the  rights 
of  no  innocent  claimant  were  injured.  [Mr.  Barnes  here  cited 
and  commented  on  the  following  cases,  viz :  Edmurds  v.  Har- 
ben,  2  T.  R.  596.  SiurlevafU  v.  Ballard,  9  J.  R.  338.  JMeg- 
gott  V.  Millsy  L.  Kay.  286.  Hyall  v.  Rolle,  1  tVilson,  260. 
Lemprierev.  Paisley y  2.  1\  R.  185.  1  C ranch.  309.  Ilanultonv. 
RusseUy  1  Poiv,  on  MorL  2  r/m;?.] 
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Theplaintiffs  alall  evente  are  bound  to  a  strict  observance  of  the    ^^^^^ 

terms  of  the  mortgage.    It  wasgi ven  for  a  specific  purpose,  viz :  to ; 

provide  a  security  for  the  sums  necessary  to  take  up  the  Custom-  ^ 

house  bonds,  and  for  money  advanced  to  the  family.  Beyond 
these,  the  plaintiffs  cannot  claim,  for  they  had  no  right  to  appro- 
priate the  money  received  of  Ludlow  to  any  other  purpose.  The 
mortgage  was  given  for  the  protection  of  Lwttow^  not  for  the 
benefit  of  the  plaintiffs,  and  he  had  no  right  to  incumber  the  pro*- 
perty  for  any  purpose  but  that  expressed  in  the  declaration  of 
trust.  If  the  plaintiffs  be  confined  within  these  bounds,  they 
have  been  paid  already,  and  the  defendant  may  retain  in  his 
hands  all  the  money  which  he  advanced  for  the  wants  of  the 
family,  for  that  was  in  furtherance  of  the  trust. 

After  all,  the  question  may  come  down  to  the  simple  fact  as  to 
negligence  on  the  part  of  the  defendant.  And  here  we  insist 
that  there  was  nothing  to  put  him  upon  inquiry.  What  was  the 
property  pledged  ?  Household  furniture  consisting  of  plate  and 
linen.  In  whose  possession  was  it  found  ?  In  the  possession  of 
a  family  of  honorable  standing,  who  would  not  be  presumed  to 
pledge  the  property  of  another  person.  By  whom  were  they 
pledged  f  By  the  son?  of  the  head  of  the  family,  whose  good 
faith  and  authority  were  made'  evident  from  the  fact  that  the 
defendant  went  to  the  house  of  Mr.  Ogden  (o  receive  the  goods. 
If  the  sons  of  the  pledgor  had  acted  surreptitiously,  they  would 
never  have  permitted  the  pawnbroker  to  come  into  the  house,  but 
would  have  carried  the  goods  to  him.  Every  thing  was  done 
openly,  and  with  apparent  good  faith.  There  was  nothing  to 
excite  suspicion,  and  the  defendant  acted  not  only  with  sufficient 
caution,  but  with  the  greatest  delicacy  and  good  feeling.  The 
Court  therefore  are  bound  to  protect  his  rights  upon  every  princi- 
pie  of  justice  and  of  law. 

Mr.  tSnthon  on  the  same  side : 

I.  WhcKi  the  mortgage  was  made,  there  was  no  debt  due  to  the 
mortgagees;  either  to  the  plaintiffs  or  to  Ludlow.  The  objects  of 
the  trust  were  prospective  entirely,  and  all  for  the  benefit  of  the 
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Jane  Tcm,   gmiitor.    Such  a  deed  we  contend  is  not  to  be  favored,  as  it  opens 
a  door  to  fraud  and  deception. 


9, 


In  the  case  of  Jltkmtam  v.  Malkig^  [2  T.  R.  462,]  there  was 
aiMnMon.^  a  prospective  mortgage  of  a  ship,  and  its  evils  were  there  pointed 
OQi-  The  Court  were  averse  to  the  princi|de8  asserted  by  the 
mortgagee  in  that  case,  although  they  protected  his  rights,  owing 
to  peculiar  circumstances  attending  his  claim.  So  in  Badlam  v. 
Tudber,  [1  Pick.  R.  iOS,]  the  rights  of  the  mortgagee  were  re- 
cognised for  the  same  reasons ;  but  such  deeds  are  subversive  of 
the  claims  of  honest  creditors  and  against  the  spirit  of  the  statute 
<rf  frauds.  [  1  R.  L.  75.]  Our  act  is  a  transcript  from  that  of 
Benry  VII;,  and  in  my  jud^ent  renders  this  deed  void  per  u. 

Here  there  was  a  continued  possession  in  the  grantor,  not  only 
to  the  period  when  the  deed  became  absolute,  but  down  to  the 
times  when  the  various  pledges  were  given.  The  moU»ei  of  the 
paities  to  the  assignment  might  have  been  pure  and  morally  right, 
but  aU  the  consequences  of  a  fraudulent  intent  on  their  part  have 
been  visited  on  the  defemlant. 

In  the  first  place  there  is  no  provision  in  the  deed  whereby  the 
gmnier  was  to  retain  poasession,  but  on  the  contrary,  the  instm* 
laent  itself  made  it  the  duty  of  the  plaintiA  to  take  the  posses* 
sion.  Tfaey  wens  to  protect  the  rights  of  Ludlow,  and  how  could 
they  be  protected  without  possession  1  Are  not  the  plaintifis  in 
factliable  to  him  fiMr  the  safe  keeping  of  the  goods  1  And  if  they 
are,  that  proves  that  they  were  bound  to  take  and  maintain  pos- 
sesskm  of  the  property  assigned.  But  here  the  pledging  com* 
meaced  before  the  deed  became  absolute,  and  was  continued 
down  to  the  time  when  (the  plaintiffs  vindicated  their  rights  by 
actual  possessieo. 

Is  then  a  mortgage,  peoipeetive  in  its  terms,  and  entimly  for 
the  benefit  of  the  grantor,  to  be  fav<Mred  or  even  countenanced  by 
the  Court  t  If  good  in  the  outset,  it  may  be  continued  for  any 
length  of  time.  It  may  be  entirely  secret  while  the  mortgagor 
has  all  the  appearance  of  wealth  which  the  possession  of  pro- 
perty can  give. 

IL  By  the  common  law,  a  sale  without  possession  is  void  as 
against  creditors,  and  they  are  not  bound  to  invoke  the  aid  of  any 
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statute.     {_Dmtt  v.  Cope,  4  Bin.  R.  S55.     I  B.aadP.  87.1    In   Jme  Ttm, 

this  case  ihe  defendant  is  a  creditor,  not  a  purchaser.     He  is  a 

creditor  wiih  surety,  for  he  has  the  means  of  security  in  his  J^^»»^Le*>« 

hands.    The  property  does  not  pass  to  the  pawnee  by  deliveryi  ^  Steyei«oii, 

and  be  cannot  sell  until  condition  broken  or  demand  made  upon 

the  pawner.     The  pawner  has  a  rig^t  io  redeem,  and  may  re* 

same  poeseasion  of  his  property  at  any  time,  bj  paying  hi$  debt 

This  clearly  proves  the  pawnee  to  be  a  creditor,  and  not  a  por* 

chasnr,  and  he  can  avail  himself  of  all  the  laws  which  have  been 

made  for  the  benefit  of  creditors. 

Tbeciae  of  Chw  •.  Woodsy  [5  Satg.  and  RawUfi  JZip.  283,] 
points  oat  the  distinction  between  a  pawn  and  a  mortgage^  and 
shows  tibat  the  pawnee  is  merely  a  creditor  with  collateral  secu- 
rity in  his  hands. 


til.  The  nextquestion  is,  whether  this  creditor  has  been  guilty 
of  any  negligence  in  taking  his  pledge.  The  acts  of  the  Corpo- 
ration of  the  city  of  New-Tork,  relative  to  minors  and  servants, 
may  be  laid  out  of  the  questicm,  because  there  is  no  proof  that 
M.  L.  Ogden  was  a  minor.  And  even  if  he  were,  he  acted  un- 
der the  authority  of  his  mother,  (to  say  nothing  of  his  brother's 
power,)  who  was  the  lawful  agent  of  the  husband  for  this  pur- 
pose. If  the  brother  had  no  authority  to  pledge,  the  mother  had, 
and  she  exercised  her  discretion  to  save  the  fiimily  from  distress. 
What  more  could  the  defendant  do  than  he  actually  did  do  1 
Suppose  he  had  asked  Morgan  L.  Ogden,  or  even  Mrs.  Og- 
den, as  to  their  authority  Io  pledge  the  furniture,  would  their  t^rdt 
have  been  higher  evidence  of  their  authority  than  their  acU  9  Or 
would  they  probably  have  offered  to  pledge  this  property,  and  at 
the  same  time  have  admitted  to  the  defendant  that  they  were  act- 
ing without  authority,  and  contrary  to  right  1  The  defenckint 
acted  in  a  discreet,  prudent,  and  decent  manner,  and  it  is  not  for 
tke$e  plaintifis  to  tltrow  upon  him  the  imputation  of  negligence  1 

IV.  The  fimds  advanced  by  the  defendant  went  to  accomplish 
the  objects  of  the  trust  which  the  trustees  refused  to  fulfil.  If 
the  deed  was  valid,  the  trustees  were  bound  to  fulfil  it.     They, 
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June  Term,    however,  took  the  liberty  to  make  advances  for  objects  not  con- 

^^^^'        templated  in  the  deed.  Could  they  do  thip,  and  defeat  the  objects 

^'^f.^"*'  of  the  g^Dtor,  in  making  a  provision  for  his  family  during  his 
SteTensoii.    absence? 

It  must  be  remembered  that  this  action  is  brought 'by  the 
trustees^  and  not  by  Ludlow.  The  trustees  here  must  account 
for  their  actions,  and  if  they  have  perverted  the  fund,  they  can- 
not make  up  any  deficiency  out  of  the  defendant.  They  were 
not  authorized  to  hold  or  sell  the  furniture  for  any  thing  but  the 
payment  of  the  two  bonds  mentioned  in  the  bill  of  sale,  and  to 
repay  Ludlow  such  sums  as  he  might  advance  to  the  fiunily.  If 
Ludlow  had  in  fact  advanced  the  surplus  beyond  the  bonds  for 
the  aid  of  Mr.  Ogden's  family,  then  his  claims  would  have  been 
at  least  equitable,  if  not  legal.  But  here,  both  himself  and  the 
trustees  refused  to  advance  any  thing  beyond  the  ^706  for  the 
family,  and  thus  in  fact  disappointed,  the  grantor,  disobeyed  the 
trust,  and  made  payments  in  their  own  wrong.  They  cannot 
recover  here,  because  they  have  received  from  the  sale  of  the  pro- 
perty assigned  the  whole  amount  which  they  have  paid  out  on 
account  of  the  trust. 

Mr.  StofiUn  for  the  plaintiffs,  in  reply : 

It  is  now  well  settled  by  authorities  in  our  own  Courts,  as  well 
as  by  the  decisions  of  the  Supreme  Court  of  the  United  State^ 
and  tlioee  of  the  various  States,  that  in  a  sale  of  chattels  there  is 
no  such  thing  as  fraud  per  se.  Whether  there  has  been  a  fraud 
or  not,  is  a  question  of  fact  to  be  shown  by  such  evidence  as  may 
point  it  out.  The  possession  of  chattels  by  the  vendor,  after  they 
have  been  sold,  may  be  an  tfu&tifm  of  fmud,  because  it  is  not 
usual  for  the  buyer  to  leave  his  goods  in  the  hands  of  the  seller. 
But  he  ffiay  leave  them  there  without  fraud,  and  circumstances 
often  occur  to  render  it  highly  proper  that  they  should  be  so  left. 
And  if  the  buyer  or  mortgagee  can  show  good  reasons  to  the 
Court  why  posseesicm  did  not  accompany  or  immediately  follow 
the  transfer,  he  may  by  such  proof  take  away  every  presumption 
of  fraud,  and  leave  the  transaction  fair  and  legal.    It  is  true  that 
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tbiere  may  be  cases  where  the  law  will  presume  a  conveyance  to   June  Tenn. 
be  fraudulent,  and  fraud  is  a  mixed  question  of  fact  and  law. 


When  the  facts  are  ascertained,  the  law  in  some  cases  declares  ^"^^^^^^ 
the  existence  of  fraud  as  an  inference  of  law.  But  where  a  Stevenson, 
conveyance  has  been  made  to  trustees  of  household  furniture  by 
way  of  a  mortgage,  to  secure  the  repayment  of  a  loan  made  for 
the  benefit  of  the  mortgagor,  in  prasenH^  or  where  the  mort- 
gage is  made  prospectively  to  secure  the  repayment  of  a  loan  to 
be  made  infutwro^  if  the  transaction  be  fair,  honest,  and  bona 
fide^  and  without  a  design  to  withdraw  the  property  from  the 
reach  of  executions,  then  the  law  will  protect  the  rights  of  the 
mortgagee.  But  every  attempt  to  place  the  property  of  the  as- 
signor out  of  the  reach  of  creditors  for  bis  benefit,  is  an  actual 
firaud,  by  the  statute,  and  the  Court  will  firown  upon  every  such 
dishonest  transaction.  [Madde  o.  Catm^#,  5  Cow^  IL  547.  1  Hop^ 
fctiM'  jR.]  The  cases  cited  by  the  defendant's  counsel  from  the 
reports  of  Saj^ant  and  Rawle,  and  from  Pickering,  do  not  apply 
to  this  case,  which  is  an  assignment,  not  for  the  benefit  of  the  a«- 
iignor,  nor  to  screen  his  property,  >ut  to  protect  the  rights  of  the 
assignee. 

The  case  of  Jltkmson  v.  Moling  turned  principally  upon  th« 
statute  of  James,  not  Elizabeth,  from  which  our's  is  derived,  and 
at  all  events  cannot  be  pressed  in  to  aid  this  defence.  The  prin- 
ciples of  law  upon  which  we  rely,  are  laid  down  by  .our  own 
Courts,  and  there  can  be  no  propriety  in  looking  into  nice  di»« 
tinctions,  ance  we  have  established  rules  which  mmi  guide  us  in 
coming  to  a  decision.  It  is  perfectly  clear,  that  unless  the  Court 
can  persuade  themselves  that  there  has  been  actual  fraud ;  unless 
they  can  believe  that  Mr.  Ludlow  has  been  guilty  of  gross  impo- 
sition for  the  sake  of  benefitting  Mr.  Ogden,  there  can  be  no  such 
thing  in  this  case  as/roud.  Now  the  defendant  does  not  assert 
this,  but,  on  the  contrary,  he  brings  Ogden  in  as  a  witness  to 
injure  the  claims  of  Ludlow,  if  that  were  practicable.  We  most 
assume,  then,  that  Ludlow  advanced  his  money  bona  fide  upon 
the  faith  of  the  goods  assigned  to  the  plaintifis,  and  that  he  has 
been  guilty  of  nothing  but  the  leaving  of  the  furniture  in  the 
possession  of  the  family  of  Mr.  Ogden  for  their  comfort  and  con- 
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June  Term,    venience.    Was  there  not  a  good  reason  for  this  ?    Ogden  hoped 
.  when  he  made  the  assignment,  to  avoid  the  neeessity  of  parting 


Lewis  &  Lewis  ^^h  his  furniture  at  all.  He  hoped  to  be  able  to  redeem  his  pro- 
SieTenaon.  perty,  and  there  was  no  object  between  the  parties  but  to  furnish 
a  security  to  Ludlow.  And  for  what  purpose  was  this  assignment 
made  1  Was  it  to  defraud  creditors,  and  put  property  beyond  the 
reach  of  executions  1  The  very  reverse  was  the  (act.  The  fur- 
niture was  pledged  fcx  the  express  purpose  of  raising  a  sum  to 
pay  the  debts  of  the  assignor,  and  the  property  was  appropriated 
to  the  express  object  of  satisfying  bonds  given  to  the  govern*^ 
ment.  The  furniture  has  in  fact  been  appropriated  to  the  pay- 
ment of  Custom-house  bonds,  and  it  is  of  no  consequence  wheth- 
er the  sale  of  the  goods  preceded  the  payment  or  was  made 
subsequendy  to  it.  The  consequence  is  the  same,  the  furniture 
has  paid  the  debt. 

But  it  is  said  that  this  is  a  case  where  a  subsequent  purchaser 
or  pledgee  has  been  injured  by  our  misconduct.  It  cannot  have 
escaped  the  observation  of  the  Court,  that  this  is^a  case  rather 
between  Ludlow  and  Ogden,  than  between  the  nominal  pbdutffi 
and  the  defendant.  Mr.  Ludlow  was  certainly  imprudent  in 
making  a  large  loan  upon  a  pledge  of  AoumAoU  JwnUwrey  for  he 
m%ht  have  been  sure,  that  the  very  act  of  enforcing  the  trust 
would  have  been  c<Hiridered  an  act  of  persecution  by  the  party 
beneited.  His  kindness  is  forgotten,  and  these  efforts  are  made 
to  deprive  him  of  his  security.  You  might  as  well  take  a  pledge 
of  a  man's  wife  and  children  as  of  his  furniture,  for  it  would  in 
either  case  be  considered  by  the  pledgor  as  merely  nominaL 

If  the  defendant  has  given  credit  to  Ogden  upon  the  fiiith  of 
property  not  his  own,  it  is  his  misfortune.  The  law  cannot  re- 
lieve him  unless  there  has  been  fraud  on  the  part  of  the  plaintifi, 
or  rather  of  Ludlow,  who  is  here  the  actual  party  in  interest.  The 
questicm  comes  up  at  once  as  to  the  title  of  the  property  at  the 
time  of  the  pledge.  In  whom  was  it ;  in  Ogden  or  in  the  (dain- 
tiflb  1  If  in  the  former,  then  there  is  an  end  of  the  question,  and 
if  in  the  latter,  the  case  is  equally  disposed  of. 

No  man  can  impart  any  greater  title  to  property  than  that 
which  he  himself  has.    Now  it  is  evident  that  Ogden  had  im- 
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parted  his  title  to  the  plaintiffs,  and  when  he  or  his  son  attempted    June  Tetm, 

to  convey  this  property  to  the  defendant,  they  attempted  to  sell  ' 

what  was  not  their  own.'  There  is  no  way  of  protecting  the  de-  L«^*^l-ew» 
fendant  in  such  a  case  but  by  a  due  observance  of  the  maxim  Stcveiwon. 
made  for  him  and  others  in  his  situation — caveat  emptor.  The 
Court  cannot  escape  from  the  conclusion  that  the  defendant  receiv* 
ed  no  interest  in  the  pcoperty,  except  by  deciding  that  the  title  to 
it  remained  in  Ogden.  Now  this  coidd  not  be,  if  the  transaction 
between  Ludlow  and  Ogden  was  honest,  and  of  this  there  can  be 
no  doubt,  for  the  defendant  concedes  this  point. 

III.  But  if  this  were  not  so,  there  was  enough  to  put  the  de- 
fendant on  his  guard.  He  need  not  have  been  injured  if  he  had 
acted  with  due  caution,  or  even  with  common  prudence.  If  then 
the  principle  be  correct,  that  the  sale  to  the  plaintiffs  was  void, 
quoad  tlurd  persons  who  might  innocently  purchase  of  Ogden,  no 
man  can  be  deemed  an  innocent  purchaser  in  the  legal  meaning 
of  that  term,  who  has  the  means  placed  before  him  of  avoiding 
the  injury  which  falls  upon  him.  If  the  defendant,  who  conld 
not  but  see  that  there  was  something  uncommon  in  this  transac- 
tion, had  taken  the  ordinary  precaution  to  make  inquiry  as  to  who, 
what,  and  where  Mr.  Ogden  was,  he  would  have  avoided  the  tak- 
ing of  a  pledge,  which  the  party  making  it  had  no  right  to  make. 
His  misfortune  is  the  consequence  of  his  own  imprudence,  and 
this  Court  will  not  aid  a  negligent  person  who  claims  against  an- 
other man's  rights. 

IV.  There  is  another  question  remaining  as  to  the  extent  of  the 
trusty  and  that  is  a  matter  between  the  plaintiffs  and  the  defend- 
ant. The  plaintiffii  were  justified,  at  all  events,  in  paying  the 
bond  for  1^1814  13,  as  well  as  that  for  $1644,  because  it  has  been 
proved  that  thai  was  the  bond  which  Ogden  intended  to  pay. 
Ogden,  therefore,  could  not  question  the  conduct  of  the  plaintiffs  in 
this  particular,  and  the  defendant  stands  in  his  place  as  to  this 
matter.  Neither  can  the  defendant  question  the  amount  paid  to 
Brainerd  and  Kimberly,  because  Ogden  declared  that  the  assign- 

VOL  II.  1 1 
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ment  would  protect  that  debt.   At  all  events,  the  amount  advanc- 
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1^  ed  by  Ludlow  is  protected*  and  the  plaintiffs  are  entitled  to  judg- 

Leww&Lawit  j^^^i  fy^  the  difference  between  the  amount  received  by  him  and 
Sterenflon.    that  paid  out,  to  the  extent  of  the  sum  received  by  the  defendant. 

Hoffman  J.  It  is  too  late  to  contend,  that  in  a  mortgage  of 
personal  property,  the  possession  must,  in  all  cases,  be  transferred 
to  the  mortgagee.  It  has  been  settled  by  repeated  decisions  of  the 
Supreme  Couit  of  this  State,  and  by  other  tribunals,  entitled  to  the 
highest  consideration,  especially  the  Supreme  Court  of  the  U.  S., 
that  where  there  is  a  moilgage  of  chattels,  the  possession  may,  in 
many  instances,  remain  with  the  mortgagor ;  especially  in  those 
cases  where  the  possession  must  necessarily  so  remain,  from  the  na- 
ture of  the  property  mortgaged,  and  from  the  objects  of  the  parties 
in  making  the  transfer.  If  those  objects  be  fair  and  proper,  and 
for  a  full  consideration,  then  there  is  no  fraud  in  the  transaction, 
and.without  fraud  the  mortgage  is  not  void.  Neither  is  the  posi* 
ticn  to  be  sustained  that  the  transfer  is  ipso  facto  \oiA  per  se,  because 
the  possession  has  been  left  with  the  mortgagor.  If  this  were 
true,  then  there  could  be  no  such  thing  as  a  mortgage  of  chattels, 
— ^for  the  very  idea  of  a  mortgage,  ex  vi  termini^  implies  that 
the  possession  is  to  remain  with  the  mortgagor.  Still  it  is  too 
strong  to  say  that  possession  by  itt^elf  implies  nothingy  for  it  is 
prima  facie  evidence  of  ownership.  It  will  throw  upon  a  party 
who  claims  against  it,  or  in  spite  of  the  possession,  the  necessity  of 
showing- the  bona  fides  of  the  transaction,  and  will  compel  him  to 
show  why  the  possession  was  so  left,  and  moreover  to  prove  a  pro- 
per consideration  and  an  actual  transfer. 

In  this  case  I  can  discover  no  fraud  in  the  transaction  as  be- 
tween the  mortgagor  and  mortgagee.  The  transfer,  in  form,  con- 
sists of  a  bill  of  sale  and  a  declaration  of  trust,  simultaneously  ex- 
ecuted, being  in  its  legal  effect  a  mortgage.  Upon  the  face  of 
the  papers  the  object  of  the  parties  is  apparent ;  a  legal  consider- 
ation has  been  shewn,  and  every  imputation  of  improper  intention 
is  removed.  As  between  the  mortgagor  and  mortgagee,  therefore, 
this  transfer  is  valid  and  cannot  be  impeached.  Indeed,  as  between 
the  mortgagee  and  the  general  creditors  of  the  mortgagor,  it 
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would  not  be  obnoxious  to  tfie  statute  of  frauds  and  would  be    Jun*  T 

1389« 

upheld,  unless  the  creditor  could  show  fraud  in  fact. 


But  notwithstanding  these  general  admissions  it  does  not  foU  ^^ 

tow,  that  the  mortgagor  in  possession;  is  so  entirely  devoid  of  title  ^^^^^ 
as  that  he  can  impart  none  to  an  innocent  bona  fide  purchaser. 
Ignorant  of  the  mortgage, — there  being  no  circumstance  to 
put  him  on  his  guard,  or  excite  inquiry.  To  carry  the  doc- 
trine of  the  mortgage  of  chattels  to  this  extent,  would  be  of>en- 
inga  wide  door  to  frauds,  and  might  enable  the  reputed  owner  of 
covered  property  to  cheat  the  innocent.  The  law  in  such  cases 
will  guard  the  rights  of  bona  fide  purchasers,  and  if  there  must 
be  loss,  will  throw  it  upon  the  party  who  ought  in  justice  to  bear 
it.  The  mortgagee  is  under  no  necessity  of  taking  such  a  security, 
and  if  he  does  take  it^  upon  him  lies  the  peril  of  fraud  in  the 
mortgagor,  because  he  is  the  party  who  has  reposed  the  trust  and 
given  the  mortgagor  the  opportunity  of  injuring  an  innocent  third 
person.  And  I  wish  it  to  be  explicitly  understood,  that  in  the  case 
of  a  sale  of  chattels  by  a  mortgagor  in  possession,  to  an  innocent 
purchaser,  who  conducts  Iiimself  honestly  in  the  transaction  and 
has  nothing  to  put  him  upon  his  guard, — in  such  cases,  the  rights 
of  the  innocent  purchaser  are  superior  to  those  of  the  mortgagee, 
and  wilt  be  protected; 

The  general  rule  of  law  as  to  purchasers  and  pledgees  does  not 
differ  widely,  although  we  do  not  consider  the  latter  entitled  to  equal 
favour  with  the  former.  The  pawnbroker,  especially,  is  not  entitled 
to  any  particular  favour,  not  because  there  is  any  thing  objectiona- 
ble in  his  occupation,  but  because  he  deals  in  a  hazardous  business 
which  ought  to  put  him  on  inquiry  and  produce  caution. 

In  the  principal  case,  the  pawnbrokerj  the  defendant,  received 
the  goods  pledged  from  the  mortgagor's  son,  who  was  a  yotith, 
even  if  he  had  attained  his  majority.  The  articles  .pledged 
were  plate  and  linen,  marked  with  the  name  of  the  mortgagor : 
the  name  of  the  pledgor  was  known  to  the  pawnbroker,  and  it  dif- 
fered from  that  marked  upon  the  goods.  A  clerk  was  sent  to  the 
house  of  Mr.  Ogden  after  dusk  in  the  evening,  whose  name  was 
written  upon  the  door,  on  a  brass  plate.  At  the  house  a  number 
of  young  persons  were  seen,  but  the  head  of  the  family  did  not  pre- 
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June  Tenn.   sent  hiipself.    The  sums,  borrowed  were  considerable  aiid  the  arti- 

'        cles  pledged  were  valuable.    Every  thing  in  the  transaction  was 

LcwU&L«wii  uncommon,  and  yet  no  inquiry  was  made  by  the  pawnbroker  and 
Stevenson,  no  questions  were  asked.  He  relied  implicitly  upon  his  &ith  in  BIr. 
Ogden's  son,  and  never  mquired  as  to  his  authority,  his  age,  his 
situation  or  condition.  Was  there  not  enough  here  to  put  a  man 
of  ordinary  prudence  on  his  guard  !  Would  not  a  person  of  com- 
mon caution  have  at  least  asked  Morgan  L.  Ogden  whether 
he  acted  in  his  own  behalf  or  in  behalf  of  another;  and  when  by 
inquiry  he  had  found  that  the  head  of  the  family  was  absent,  would 
he  not  have  looked  further  into  the  matter  before  he  would  have 
parted  with  his  money  ?  Nothing  of  the  kmd  was  done,  and  I  con- 
ader  the  defendant's  misfortune  as  the  result  of  his  own  impru- 
dence and  want  of  caution. 

If  the  defendant  had  received  the  artieles  from  the  mortgagor 
himself,  then  I  should  have  been  inclined  to  protect  his  rights  to 
their  fullest  extent ;  but  he  received  them  from  a  young  man  who 
was  not  the  real  owner,  as  he  mwt  have  known  and  did  know,  and 
he  is  not  entitled  to  favor  against  a  person  who  has  in  good  faith 
advanced  his  money  upon  the  same  goods.  The  title  to  the  goods 
was  vested  in  the  plaintiffs  by  the  bill  of  sale,  and  it  was  perfisct 
as  against  Ogden  and  his  general  creditors.  The  title  of  the  plain- 
tiifF,  in  short,  was  paramount  to  the  rights  of  all  persons  but  an  in- 
nocent and  bona  fide  purchaser. 

There  is  another  question  as  to  the  amount  of  the  recovery  which 
remains  to  be  settled,  and  that  relates  to  the  extent  of  the  plaintifis' 
claim.  Ader  the  goods  were  sold,  it  is  evident  that  the  proceeds 
might  be  applied  to  any  objects  to  which  Ludk)w  and  Ogden  gave 
their  consent :  and  they  might  also  by  an  agreement  anticipate 
4he  sale  and  appropriate  Ludlow's  advance  in  the  same  manner. 
Now,  it  is  clearly  proved  by  the  testimony  of  Mr.  Ogden  himself 
that  the  bonds  which  were  in  fa^t  paid,  were  satisfied  in  accordance 
with  his  \nshes  and  the  assent  of  Ludlow.  The  same  remark  is 
applicable  to  the  debt  of  Brainerd  and  Kimberly,  and  neither  party 
has  any  right  to  complain  of  tiiat,  to  which  they  have  expressly 
given  their  assent.  The  lien  of  Stevenson,  therefore,  was  subject 
to  all  the  equities  of  Ludlow's  claim,  and  that  must  be  settled  upon 
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the  {Hiiiciple  of  allowiiig  him  all  his  advances  made  with  Ogden's    Jime  Teim), 
assent     If  Ogden  ccmseuted  that  Ludlow  should  advance  to  the        ^^^^' 
plaintifb  the  amount  which  was  actually  paid  by  him^  then  that  L«'^;»^L«'«^w 
amount  was  covered  by  the  mortgage.     It  is  clearly  proved  that 
Ludlow  did  not  exceed  the  sum  audiorized  by  Ogden  himself  and 
the  plaintiffi  are  entitled  to  recover,  subject  to  an  adjustment  to  be 
made  upon  these  principles  by  a  Judge  at  Chambers. 

Judgment  for  the  plaiifUiffa*    . 

[W.  H.  HaniMir,  JiU'y  for  tiu  pffft.] 


Not*.  **  If  the  real  owner  mtSm  another  to  hare  poMesnon  of  hie  property 
and  of  thoee  documenta  whieh  are  the  indicia  of  property,  smMe^  a  sale  by  eaoh  a 
person  would  bind  the  true  owner,"  Dyer  v.  Pearson,  3.  B.  4"  C.  9.  4th  D«  9f  R.  38. 
See  aleo  Mowry  et  al«  v.  Wabh,  S.  Cowen's  R,  238. 
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^^"      Edward  N.  Rogers,  George  S.  Rogers  and  Samuel  Rogers 

The  NJagan 
Iimumnce  Co.  versw 

The  Niagara  Insurance  Company  of  New-York. 

To  an  action y  for  a  total  Iobs  of  freight,  upon  a  policy  of  insurance,  containing 
the  ttsnal  special  agreement,  "that  if  the  vessel  upon  a  regular  survey  should  be 
**  thereby  declared  unseaworthy,  or  incapable  of  prosecuting  her  voyage  by  rea- 
"  son  of  her  being  unsoimd  or  rotten,  the  insurers  should  not  be  bound  to  pay 
"their  subscription,*' — the  defendants  pleaded,  that  the  vessel  upon  her  out- 
ward voyage  sought  a  port  of  necessity ;— '*  that  a  regular  survey  was  held  up. 
on  her  there  ; — ^that  upon  such  survey,  it  was  thereby  found  and  declared  that 
certain  parts  gf  the  vessel  (in  the  survey  and  plea  particularly  specified)  were 
roUm  ; — that  other  parts  (also  specified)  were  so  defective,  <'  that  they  would  ne- 
cessarily require  to  be  shifted  ;" — that  the  probable  cost  of  the  repairs  would 
amount  to  $3,000  dollars, — and  that,  in  the  opinion  of  the  surveyors,  the  vessel 
was  "  unworthy  of  repairs,  and  would  not  sell  for  the  amount  of  her  bills ;" — 
whereupon  they  recommended  that  she  should  be  sold  at  public  auction  for  the 
benefit  of  all  concerned. 

Upon  demurrer  to  this  plea,  principally  upon  the  ground  that  the  survey  did 
not  expressly  declare  the  vessel  to  be  unseaworthy  or  incapable  of  proceeding 
on  her  voyage,  and  that  the  plea  sought  to  draw  matters  of  fact  fVom  the 
jury  and  put  the  finding  as  to  the  seaworthiness  or  unseaworthiness  of  the 
vessel,  upon  the  Court,  by  inference  to  be  drawn  from  particulars  stated  in 
the  survey, — ^the  plea  was  held  to  be  sufiicient. 

The  conclusion  of  the  surveyors,  that  the  vessel  was  unworthy  of  repairs ;  that 
she  would  not  sell  for  the  amount  of  her  bills,  and  their  recommendatiox\ 
that  she  should*  be  sold  for  the  benefit  of  all  concerned.  Fere  held  to  be  tan- 
tamount to  a  declaration  in  the  survey,  that  the  vessel  was  unseaworthy  and 
incapable  of  prosecuting  her  voyage,  by  reason  of  unsoundness.  And  such 
a  declaration  upon  a  regular  survey,  is,  by  the  terms  of  the  agreement,  made 
conclusive  upon  the  question  of  seaworthiness,  and  may  be  pleaded  as  a  bar 
to  an  action  upon  the  policy. 

Th)s  cause  was  transferred  from  the  Supreme  Court  into  this 
Court  by  an  arrangement  between  the  parties.  It  was-  an  action 
upon  a  policy  of  insurance  on  the  freight  of  goods  laden  on  board 
the  brig  Champion  at  and  from  New-York  to  Omoa,  and  from 
thence  back  to  New-York. 
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The  policy  contained  the  usual  clause  agunst  unsoundnesBy  and    June  Tem, 
stated  ^^that  if  the  vessel,  upon  a  regtdar  mroey^  should  be  declared 


unseaworthy  by  reason  of  her  being  unsound  or  rotten,  or  inca-       Rog«" 
pable  of  prosecuting  her  voyage,  on  account  of  her  being  unsound  The  Niagan 

Insiiniice  Co* 

'*  or  rotten,  then  the  assurers  should  not  be  bound  to  pay  their  sub- 
*'  scription  on  that  policy.'' 

The  declaration  was  for  a  total  loss  upon  the  outward  voyage^ 
alleging  that  the  vessel  departed  from  New-York  on  the  25th  day 
of  August,  1827,  with  the  goods  on  board ;  and  that  while  prose- 
cuting her  voyage,  and  before  her  arrival  at  the  port  of  discharge, 
*^  by  the  perils  and  dangers  of  the  seas,  and  by  the  force  and  vio- 
^*  lence  of  the  winds  and  waves,  she  became  leaky,  and  was  greatly 
'* injured,  broken  and  damaged;  insomuch,  that  it  became .ezpe* 
^*  dient  and  necessary,  for  the  purposes  of  refitting  and  repairing 
^^  said  vessel  to  sail  to  and  put  into  the  nearest  and  most  convenient 
^^  port ;  and  the  said  vessel  did  accordingly  sidl  to  die  nearest  and 
^^  most  convenient  port,  to  wit,  the  port  of  Norfolk  in  the  State  of 
<<  Viiginia ;"  ^'  and  then  and  there  it  became  and  was  wholly  im- 
'*  possible  to  repair  and  refit  the  said  vessel ;  by  means  whereof  she 
«« was  unable  to  pursue  her  said  voyage,  and  the  freight  of  the  goods 
on  board  was  wholly  perished  or  lost,  and  became  of  no  use  or 
value,  &c.  The  declaration  also  further  alleged  that  the  interest 
of  the  plaintiffs  in  the  freight  of  the  goods  was  obandofiect  to  the 
"  defendants,  on  the  sixth  day  of  December,  1827." 

The  defendants  pleaded  the  general  issue,  together  with  three 
special  pleas  in  bar.  The  tturd  special  plea  alleged,  that  upon  the 
arrival  of  the  vessel  at  Norfolk,  ^*  a  regular  survey  v>a»  hdd  upon  said 
"  brig,"  upon  which  ^*  it  was  found  and  declared"  '*  that  all  the 
^*  ends  of  the  beams  from  the  break  of  the  quartei>deck  of  the  said 
^*  brig,  to  the  end  of  the  windlass,  being  seven  in  number,  with  the 
^*  knees  by  which  they  were  secured,  were  rotten :  that  the  bur- 
<'  board  wing  of  the  transom-fasbion-piece,  the  next  timber  below 
'*  and  an  the  ends  of  the  bottom  plank  which  butt  on  the  transom 
**  of  the  said  brig,  were  rotten,  and  that  four  top  timbers  from  the 
««transom  to  the  after  part  of  her  main  channels  were  rotten.  That 
^  in  the  space  of  nine  of  her  tunbers  amid-ships,  five  were  rotten. 
^*  Thai  in  the  space  of  eight  of  her  timbers  forward  of  her  fore- 
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Jme  Tenn,    <'  channels,  five  were  rotten.  That  the  inner  edge  oi  the  two  of  her 
**  bottom  planks  which  are  cuf  and  the  lower  wale  were  rotten.  That 


^^^^      «  on  her  starboard  ode  on  the  bow,  one  timber  and  the  lower  wale 
The  Ni^»ra  « ^ere  rotten :    and  that  sixteen  of  her  top  timbers  in  the  waist 
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^  were  rotten.  That  on  the  larboard  ride  of  said  brig,  four  of  her 
<<  foothooks  were  rotten.  That  on  her  starboard  side,  seven  futtocks 
**  were  rotten,  and  that  the  whole  of  her  bending  streaks  on  both 
*<  sides  of  the  quarter,  main  and  lower  deck,  the  waist  and  wales, 
'^  were  so  defective  by  rot,  that  they  would,  necessarily,  require  to  be 
*' shifted.  And  the  persons  making  the  last  mentioned  survey,  did 
^  therein  and  thereby  estimate  that  the  probable  costs  of  the  repairs 
*<  of  the  hull  of  the  said  brig  so  declared  to  be  rotten  as  aforesaid 
<<  would  amount  to  three  thousand  dollars,  or  thereabouts ;  and  did 
*^  also  therein  and  thereby  &id  and  declare,  that  in  their  opinbn, 
**  the  said  brig  was  unwartky  cf  repairs^  and  thai  she  would  not  sell 
^^fw  the  amowU  of  her  bilis ;  and  they  did,  therefore,  thereby  re- 
<*  commend  that  the  said  brig  Champion,  with  all  her  tackle,  ap- 
^paxel  and  furniture  be  sdd  at  public  auction  for  the  benefit  of  all 
"  concerned.** 

Upon  the  two  first  special  pleas  the  plaintiflb  joined  issue,  but  de- 
murred to  the  third.  For  cause  of  demurrer,  they  alleged,  first; 
that  the  plea  neither  admits  nor  denies  that  the  master  and  mari- 
ners of  the  brig  were  compelled  by  necesrity  arising  Jrom  sea  damage, 
to  put  into  the  port  of  Norfolk,  as  in  the  declaration  alleged. 

IL  That  the  plea  does  not  set  forth,  m  hoBC  verba,  the  survey 
maitioned  and  referred  to,  so  that  the  Court  can  judge  thereof  in 
aO  respects,  and  especially  if  the  same  be  regular. 

III.  That  the  plea  attempts  to  draw  the  finding  of  matters  of  fact 
irom  the  jury  and  put  the  seaworthiness  or  unseaworthiness  of  the 
vessel  upon  the  Court  by  inferences  from  the  facts :  whereas  such 
Hiference  can  properly  be  made  only  by  a  jury  aided  by  Uie  evi- 
dence of  men  skilled  In  the  art  of  ship  building. 

IV.  The  survey  and  its  contents  are  not  legal  evidence  to  prove 
the  unseaworthmess  of  said  brig. 


THE  CITY  OF  NEW-YORK.  80 

V.     The  plea  does  not  aver  that  the  said  brig  was  rotUn  in  any    June  Tens, 
part,  but  only,  that  by  the  survey  t^  was  found  and  declared  that 


certain  parts  of  her  were  rotten.  ^ogm 

Th«  Niagara 

VI.  The  matters  contained  in  the  plea  respect  excluavely  the  iiwurance^Co. 
state  of  the  vessel  at  the  time  of  the  survey  on  her  arrival  at  Norfolk, 
and  do  not  relate,  m  any  respect,  to  her  condition  at  the  time  of  her 
departure  from  New-York. 

Mr.  SuUivan. 

The  cause  was  argued  by  Mr.  George  SvUtvan  tor  the  pkiptWFf, 
in  support  of  the  demurrer,  and  by  Mr.  George  Griffin  for  the  de- 
fendants. 

The  pleadings  in  this  cause  admit  an  insurance  by  the  defendants 
to  the  extent  of  3000  dollars^  on  the  brig  Champion  from  New- 
York  to  Omoa,  and  from  thence  back  to  New-York.  They  abo 
admit  that  the  vessel  while  proeecuting  her  voyage  was  compelled 
by  stress  of  weather  to  put  into  the  port  of  Norfolk,  and  that  she 
was  totally  lost  in  consequence  of  the  perils  insured  against  Thus 
far  the  plaintiffii  show  a  clear  case  for  a  recovery.  But  the  defend- 
ants seek  to  avoid  the  e£fect  of  these  admissions,  by  setting  forth  that 
the  vessel  has  been  brought  within  that  proviso  of  the  policy,  which 
stipulates  that  the  defendants  shall  not  be  bound  to  pay  their  sub- 
scription, if  the  vessel  upon  a  regular  survey  shall  be  declared  un- 
seaworthy. 

Upon  the  sufficiency  of  this  plea  we  have  taken  issue,  and  the 
spedal  causes  of  demurrer  point  out  several  objections  to  which  it  is 
liable  ;  but  we  rely  principally  upon  the  third  cause. 

The  defendants  in  this  case,  plead  the  special  matters  on  which 
they  rely  by  way  of  defeasance,  and  they  must,  therefore,  bring  them- 
selves strictly  within  the  terms  of  the  defeasance.  The  plaintifis 
having  agreed,  that  the  sentence  of  a  regular  survey,  if  against  them, 
should  be  conclusive  upon  their  rights,  the  defendants  are  bound  to 
show  that  they  are  clearly  within  the  proviso  of  the  policy  on  which 
they  rely.  They  must  produce  such  a  survey  as  is  ccmtemplated  by 
the  agreement :  and  from  its  actual  finding  it  must  appear,  that  the 
vessel  was  pronounced  unseaworihy  by  reason  of  her  being  unsound  or 
rotten.    Nothing  must  be  left  to  conjecture  or  implication,  but  the 
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June  Term,    decree  which  concludes  fhe  rights  of  the  plaintiffi  under  the  policy 

! must  be  clear,  (Erect  and  explicit     [  Lmes  on  astumprit.  Hi.  defeas- 

^■^       anee.    8.  John.  R.  163.    20tA/.«.  828.1 
The  Niagara       Thc  Burvey  by  the  common  rules  of  evidence,  would  be  no  proof 
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of  the  tacts  asserted  m  it ;  and  the  defendants*  plea  would  of  course 
be  bad,  were  it  not  for  the  proviso  in  the  policy.  As  the  defendants 
rely  upon  a  special  agreement,  which  by  its  strictness  is  to  cut  off 
the  plaintiff's  claims  entirely,  the  Court  will  not  give  any  latitude  to 
the  proof  adduced  under  the  agreement,  not  warranted  by  the  plain 
terms  of  the  survey.  The  proof  being  of  a  special  nature,  and 
conclusive  m  its  effect,  when  agcdnst  the  plaintiff,  is  not  entitled  to 
particular  favor,  but  must  be  confined  within  its  own  limits.  If 
the  survey  by  its  express  terms, — ^by  its  very  sentence,  has  not  pro- 
nounced the  vessel  unseaworthy,  the  Court  will  not  infer  that  such 
was  her  condition  from  the  particular  facts  stated.  The  conclu- 
sion to  be  drawn  from  the  facts  is  not  an  inference  of  law,  but 
amounts  merely  to  a  statement  of  another  fact  The  survey  does 
not  state  that  the  vessel  was  unseaworthy,  or  that  she  could  not 
prosecute  her  voyage :  but  sets  forth  certain  facts  from  which  the 
Court  may  infer,  if  they  were  at  liberty  to  do  so,  that  the  vessel 
was  unseaworthy. 

But  can  the  Court,  on  a  special  plea  and  demurrer  draw  any 
inferences  from  the  facts  1  If  this  were  a  case  made,  the  Court 
would  then  be  at  liberty  to  make  every  inference  from  the  facts 
found  which  a  jury  could  make :  but  they  can  only  take  the  facts 
as  they  are  set  forth  in  the  survey.  The  plea  itself,  states  no  con- 
clusion from  the' facts  found,  but  merely  alleges  as  a  result  there- 
from, that  by  the  survey,  the  vessel  was  ordered  to  be  sold. 

The  question  hete,  is  not  as  to  the  sufficiency  of  the  survey y  but 
upon  the  sufficiency  of  the  plea.  If  the  survey  states  facts  which 
amount  to  unseaworthiness,  then  the  plea  should  have  alleged  that 
in  explicit  terms  as  a  concluaon  from  the  facts.  The  pleader  seems 
to  have  supposed  that  it  was  enough  for  him  to  set  forth  the  facts 
contuned  in  the  survey,  and  that  the  Court  would  deduce  their  own 
inferences  from  those  facts.  But  it  will  be  found  that  in  all  the 
cases  cited  from  the  books,  the  pleas  expressly  aver  that  the  ves- 
sel wBLSunsefmorihy.    Nothing  is  lefl  to  inference  or  conjecture,  but 
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the  very  fact  required  by  the  provigo  in  the  policy,  to  defeat  the   J^ne  Term, 
plaintiffs'  right  of  recovery,  is  distinctly  stated.     But  in  this  plea,  no 


eoncluaon  is  stated,  no  result  is  set  forth ;  but  Cacis  are  detailed,         ^^ 

from  which  the  Court,  if  they  are  skilled  in  matters  of  ship  building,  ^^^^q^ 

may  infer,  that  the  vessel  was  unseaworthy.     This  is  not,  however, 

the  necessary  consequence  of  the  &cts  found  by  the  survey,  and  the 

Court  will  not  pronounce  the  sentence  against  the  plaintiffs,  which 

it  is  the  duty  of  another  tribunal  to  declare.    For  these  reasons 

the  plea  is  insufficient  and  the  demurrer  must  prevail. 

Mr.  George  Griffin  for  the  defendants  presented  the  following 
points. 

I.  The  plea  discloses  rottenness  as  the  sole  cause  of  the  condem- 
nation of  the  vessel,  within  the  iT^«»tning  of  the  clause  in  the  policy 
in  that  behalf  set  forth  in  the  declaration. 

» 

II.  The  special  causes  assigned  for  the  demurrer,  do  not  show 
the  plea  to  be  bad  either  in  substance  or  form.  [Brandegee  o.  The 
J^^atUmal  Insurance  Co.  20.  Joh$t.  Rep.  328.  Dorr  v.  The  Pacific 
Insurance  Co.  7.  Wheat.  581.  Oarriques  v.  Coxe.  1.  Bin.  Rep. 
595.  Amroyd  v.  The  Union  Insttrance  Co.  2.  Binney  394.  Gris^ 
void  V.  The  National  Insurance  Co.  3.  Cowesfs.  Rep.  96.  Stem- 
tnets  V.  The  U.  8.  Insurance  Co.  2.  Serg.  ^  Rautle.  293.] 

The  counsel  for  the  plaintiffs  is  nustaken  in  hb  criticism  upon 
this  special  plea.  The  question  is  altogether  as  to  the  sufficiency  oi 
the  survey,  and  not  as  to  the  sufficfency  of  the  plea,  for  the  plea  sets 
out  the  survey  as  it  was  actually  made,  and  nearly  in  its  very  words. 
The  plea  then  is  according  to  the  truth  of  the  case,  and  if  the  survey 
be  insufficient  in  its  terms,  the  plea  must  be  good  as  a  matter  of 
course. 

The  language  of  the  surveyors  as  set  forth  hi  the  plea,  is  tanta- 
mount to  a  declaration  of  unseaworthiness  frcMn  inherent  defects  in 
the  vessel, — from  rottenness.  The  survey  expressly  declares,  that 
the  conditbn  of  the  vessel  was  such,  that  she  ^*ieas  umsorthy  oj  re- 
pairsy  and  wndd  not  sell  for  the  amount  of  her  bUts.**    It  further 
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June  Term,    recommends  that  the  <'  brig  Champion,  with  all  her  tackle,  apparel 

L^  and  (umiture,  be  sold  at  public  auction  for  the  benefit  of  all  concern- 

Rogen  Q^i9  What  more  explicit  declaration  of  unseaworthiness  can  any 
Th«  Nimgan  CottTt  desire  than  this  1  The  particular  defects  in  the  vessel  are  in 
the  first  place  all  specially  stated,  and  then  as  the  result  of  those  de- 
fects, the  vessel  is  pronounced  unworthy  of  repairs.  If  she  was  un- 
worthy of  repairs,  she  could  not  be  seaworthy  by  any  possibility,  and 
the  very  concluaon  demanded  by  the  plaintiff,  is  thus  obtained. 
The  pro^so  in  the  policy  does  not  require  that  the  vessel  should  be 
pronounced  unseaworthy  at  the  time  of  her  departure  upon  the 
voyage  described ;  but  merely  declares,  that  if  the  vessel  on  a  regu- 
lar survey  be  declared  unseaworthy,  then  the  undenvriters  shall  not 
be  bound  to  pay  their  subscription. 

The  whole  question  then  is,  whether  by  this  survey  the  vessel  is 
found  to  be  unseaworthy :  for  if  she  is,  the  plea  is  a  conclusive  bar 
to  the  action. 

The  Court  will,  as  a  matter  of  law,  put  the  proper  construction 
upon  the  language  of  the  survey ;  because  if  this  plea  be  overruled, 
the  defendants  will  be  cut  o£f  fix>m  all  the  benefits  of  their  legal  bar. 
The  survey  cannot  be  ^ven  in  evidence,  to  defeat  the  plaintiflls  re- 
covery ;  it  must  be  pleaded,  that  the  Court  may  say  whether  it  is 
sufficient  or  not  The  Court,  then,  is  the  proper  tribunal  to  pro- 
nounce upon  the  language  of  the  survey,  and  it  is  a  question  for  their 
exclusive  connderation. 

In  the  case  of  Brandegee  v.  The  National  Insurance  Company, 
the  fifth  plea  of  the  defendants,  set  out  the  survey  in  the  same  man- 
ner in  which  it  is  set  out  here.  No  doubts  were  then  entertamed 
as  to  the  correctness  of  this  mode  of  pleading,  because  it  was  ac- 
cording to  the  truth  of  the  case.  Judging  the  plea  by  the  rules  of 
commcm  sense  and  common  interpretation,  it  will  be  found  to  con- 
tain every  fact  required  by  the  proviso  of  the  policy,  and  it  must  as 
a  necessary  consequence  be  a  perfect  bar  to  the  action. 

Jones  C.  J.  This  case  comes  before  us  on  a  demurrer  to  the  de- 
fendants' fourth  plea.  The  action  is  upon  a  policy  of  insurance 
which  contiuns  a  special  agreemient,  that  if  the  vessel  upon  a 
regular  survey,  should  be  thereby  declared  unseaworthy,  by  rea- 
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eon  of  her  being  unsound  or  rotten,  then  the  assurors  should  not    ^""^g^^ 
be  boand  to  pay  the  subscription  upon  that  policy.  — -  -      " 

The  declaration  which  is  for  a  total  loss  by  the  perils  of  the  ▼. 

sea,  sets  forth  that  the  vessel  was  compelled,  during  the  progress  inai^nc^Co. 
of  her  outward  voyage,  to  put  into  the  nearest  port  for  the  pur- 
pose of  refitting  and  repairing,  and  that  Norfolk  in  the  state  of 
Virginia,  was  the  place  where  she  sought  refuge. 

The  defendants  by  their  fourth  plea  aver  that  a  regular  8ar« 
rey  of  the  tenor  set  forth  in  the  plea,  was  held  upon  the  brig  at 
the  port  of  necesity  ;  and  upon  this  they  rely  for  their  defence 
under  the  special  agreement.  To  this  plea  the  plaintiff  demurs, 
and  for  cause  of  demurrer,  exhibits  six  special  grounds  of  excep- 
tion* The  first  objection  is,  that  the  plea  does  not  admit  or  de- 
ny that  the  vessel  was  compelled  by  necesity  arising  from  sea- 
damage,  to  put  into  Norfolk  to  refit. 

The  only  material  ingredients  of  the  defence  under  the 
agreement  are,  1st.  The  fact  of  a  regular  survey.  2d.  The 
finding  or  declaration  of  the  surveyors  that  the  brig  was  so  rotten 
or  unsound  as  to  render  her  unseaworthy,  or  incapable  to  proceed 
on  the  voyage.  Both  these  facts  are  intended  to  be  averred  by  this 
plea  in  the  language  of  the  survey,  and  this  was  all  that  the  rules  of 
pleading  could  require  of  the  pleader.  The  construction  or  legal 
effect  of  the  survey,  and  how  far  it  does  find  and  declare  the  vessel 
to  be  unseaworthy  or  incapable  of  prosecuting  her  voyage  by  means 
of  her  being  rotten  or  unsound,  within  the  meaning  of  the  clause 
in  the  policy,  is  a  question  of  law,  and  upon  which  we  are  to  adjudi- 
cate. But  it  is  a  question  which  goes  to  the  competency  of  the 
survey,  as  a  defence,  and  not  to  the  sufficiency  of  the  pfea,  within 
the  forms  and  rules  of  pleading. 

Seeing  that  the  fact  of  a  regular  survey  having  been  had  upon  the 
vessel,  is  distinctly  averred,  and  that  the  contents  of  the  survey  and 
the  adjudicaticm  of  the  surveyors  are  given  m  the  plea,  no  valid  ob- 
jection can  be  taken  to  it  by  demurrer,  unless  the  objection  goes  to 
the  sufficiency  of  the  matters  of  the  survey,  or  the  Adjudication  of  the 
surveyors,  to  satisfy  the  terms  of  the  agreement  and  sustain  the  de- 
fence. The  causes  winch  induced  or  compelled  the  master  to  put 
into  Aie  portof  necessity  cannot  be  material.    Whether  the  defeeti 
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Jane  Tenn,   or  decay  of  the  brig  became  so  palpable  and  obvious  as  to  jeopard- 

'. ize  the  safety  of  the  cargo  and  crew,  or  the  apparent  cause  of  the 

^^"  leaks  was  the  damage  arising  from  the  action  of  the  winds  and  waves 
ln»ua^c?Co.  ^^^  ^®^'  matters  not.  She  was  for  some  justifiable  and  sufficient 
cause  obliged  to  seek  a  port :  there  she  underwent  a  survey.  It  is 
that  survey  which  is  to  determine  the  condition  of  the  vessel  and 
the  cause  of  her  distress.  The  first  ground  of  demurrer  is  conse- 
quently untenable. 

The  fourth  and  fifth  special  causes  must,  for  similar  reasons,  be 
disregarded.  The  survey  is  not  offered  as  evidence  to  prove  the 
unseaworthiness  of  the  brig ,  it  is  pleaded  as  the  adjudication  or 
declaration  of  the  surveyors,  which  the  parties  by  their  own  com- 
pact have  made  conclusive  on  the  question  of  seaworthiness.  It 
has  the  same  force  and  effect  upon  the  rights  of  the  plaintifis,  un- 
der the  contract  as  an  award  of  arbitrators  has  upon  the  parties 
to  the  submission,  in  regard  to  the  matters  embraced  in  the  sub- 
mission. If  the  surveyors  subsstantiably  declare  the  vessel  to  be  so 
rotten  as  to  be  unsea worthy,  or  incapable  of  prosecuting  the 
voyage,  it  will  be  sufficient  for  the  insurers  to  produce  and  prove 
the  survey  to  establish  their  defence.  The  objection,  therefore, 
that  the  survey  is  not  legal  evidence  to  prove  unseaworthiness, 
and  cannot  for  that  reason  be  pleaded  in  bar  to  the  action,  but  is 
matter  of  evidence  merely  for  the  jury,  which  is  the  substance  of 
the  fourth  cause  of  demurrer,  is  wholly  irrelevant.  And  the  fifth 
ground  of  demurrer,  which  is,  that  the  plea,  which  does  not  aver 
the  brig  to  be  rotton,  but  avers  only  that  the  survey  declares  her 
to  be  rotten,  so  far  from  showing  any  fault  in  the  pleading,  affirms 
its  validity  :  for  it  is  to  the  survey  tliat  the  defendant  was  by  the 
contract  to  refer  for  the  fad  of  rottenness.  The  parties  have 
substituted  the  opinion  and  declaration  of  the  surveyors  for  proof. 
And  if  that  document  pronounces  the  vessel  unsound  or  rotten 
and  condemns  her  as  unfit  from  that  cause  for  sea,  the  decision  is 
decisive.  No  other  evidence  is  necessary  to  prove  the  fact,  and 
none  can  be  received  to  contradict  or  disprove  the  truth  of  the 
document. 

The  sixth  cause  of  demurrer  objects  to  the  plea,  because  it 
respects  the  state  of  the  brig  at  the  time  of  the  survey,  and  does 
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not  relate,  in  any  respect,  to  her  condition  at  the  time  of  her  depar-   June  Term, 
ture  from  New-York.    The  answer  is,  that  the  plea  conforms  to  ' 


(he  survey,  and  the  objection  of  course,  if  it  has  any  force,  must  Rogera 
be  to  the  declaration  of  the  surveyors,  as  relating  to  the  time  of  The  Niagara 
the  examination  and  survey  of  the  vessel,  instead  of  referring  to 
the  antecedent  period  of  her  sailing  upon  the  voyage,  for  which 
the  insurance  was  made.  It  is  only  necessary  to  state  the  objec- 
tion in  this  form  to  show  its  weakness  and  utter  irrelevancy.  The 
agreement  of  the  parties  necessarily  refers  to  a  survey  of  the  ves- 
sel after  her  departure  upon  her  voyage ;  and  the  surveyors  can 
only  judge  of  the  causes  of  her  distress  from  the  condition  in 
which  they  find  her  upon  the  survey  and  at  the  time  of  her 
examination.  It  is  not  possible  for  them  to  determine  or  declare 
her  condition  at  any  antecedent  period  of  her  existence.  When 
the  survey  takes  place  shortly  after  her  departure,  or  in  an  early 
stage  of  her  voyage,  and  she  is  then  found  to  be  in  a  state  of 
decay,  the  probability  of  her  unsoundness  at  the  commencement 
of  her  voyage,  approaches  very  nearly,  if  it  does  not  actually 
amount  to  certainty.  For  it  may  be  safely  predicated  of  such  a 
vessel,  that  her  defects  could  not  be  of  recent  origin,  and  that  no 
inherent  cause  of  decay  could  operate  so  rapidly  as  to  reduce  her 
to  such  a  disabled  state  of  unsoundness  in  so  short  a  period  of 
time.  But  in  long  voyages,  it  is  possible  that  a  vessel  not  mate- 
rially unsound  at  the  time  of  her  departure,  but  infected  with  the 
seeds  of  disease,  or  in  any  incipient  state  of  decay,  may,  by  con- 
stant exposure  at  seasons  and  in  climates  which  favor  and  hasten 
the  progress  of  the  disease,  become  disabled  and  be  rendered  in- 
capable of  pursuing  her  voyage  without  reparation.  But  such  a 
state  of  decay  comes  equally  within  the  special  provision  of  the 
policy,  whether  it  arises  upon  the  voyage,  or  existed  before  it 
began,  and  equally  entitles  the  insurer  to  the  benefits  of  its  pro- 
tection. 

The  best  safeguard  for  the  insurer  against  the  mischief,  was 
seen  to  consist  in  referring  the  cause  of  the  disability  exclusively 
to  the  opinion  of  those  who  are  called  to  examine  her  at  the  time 
of  the  disaster ;  and  when  she  is  in  her  disabled  condition,  they 
alone  can  judge  correctly  of  her  soundness  or  decay,  and  deter* 
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'""isas""'    '^''^®  whether  her  inability  is  owing  to  her  inherent  defects,  or  to 

the  injuries  she  received  from  the  perils  of  the  seas.     Their  judg- 

V.  raent  of  her  actual  state  and  condition,  if  they  examine  with 

Insitfuoe^.  fi^Jc^ity,  and  act  impartially^  cannot  err ; — and  as  tlie  master  who 
is  the  agent  of  the  assured,  and  acts  for  him,  generally  nomin- 
ates the  surveyors,  and  superintends  their  operations,  there  can 
be  no  room  for  any  improper  influence  or  undue  practice  on 
the  part  of  the  underwriters,  and  the  opinion  they  express  in  the 
report  they  make,  will  generally  be  as  favorable  to  the  assured,  as 
the  truth  of  the  fact  will  warrant.     It  is  proper,  therefore,  that  it 
should  be  held  conclusive  upon  them  ;  but  to  make  it  available,  it 
must  be  held  conclusive,  not  only  of  the  fact  of  unsoundness  and 
decay  at  the  time  of  the  survey,  but  that  she  was  incapable  when 
she  sailed,  of  performing  the  voyage,  or  became  so  afterwards  by 
rottenness  solely.     And  if  the  agreement  of  the  parties  is  to  have 
any  efficacy,  such  a  survey  must  bring  the  case  within  its  provisions^ 
It  would  be  impossible  to  trace  the  decay  to  its  source,  or  to 
ascertain  its  origin,  or  when  it  first  became  the  cause  of  the  ship's 
disabUity.    The  surveyors  enter  into  no  such  speculations  or  con- 
jectural opinion,  for  such  it  must  always  be,  but  they  confine 
themselves  to  the  actual  injuries  or  defects  they  discover  upon 
the  survey,  and  the  causes,  whether  decay  or  accident  and  recent 
disaster  to  which  those  injuries  or  defects  are  to  be  ascribed.   The 
agreement  does  not  require  that  the  survey  should  declare  the 
vessel  to  have  been  unsound  or  rotten  at  the  commencement  of 
the  voyage,  to  exempt  the  insurer  from  the  payment  of  his  sub- 
scription.    It  is  sufficient  that  she  be  upon  a  regular  survey  there- 
by declared  unseaworthy  or  incapable  of  prosecuting  her  voyage 
by  reason,  or  on  account  of  her  being  unsound  or  rotten,  to  pro- 
tect the  insurer  from  the  loss.      The  surveyors  are  to  report  her 
actual  condition  as  they  find  it ;  and  if  her  disability  is  found  by 
the  survey  to  be  owing  to  the  unsound  and  rotten  state  of  her 
hull,  and  to  that  cause  solely,  the  insurers,  if  there  is  any  efficacy 
hi  the  contract,  must  be  discharged  from  the  liability,  however 
recent  or  remote  the  origin  of  the  disease  may  be. 

The  objection,  therefore,  that  the  sm^ey,  or  the  plea  refers  to 
the  time  of  the  survey,  and  not  to  the  commencement  of  the  voy- 
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age,  has  no  solidity.    It  probably  was  suggested  by  some  of  the   Juat  Tm, 
early  decisions  on  the  clause  in  question^  when  its  true  character      ■     ■■  ■'    ■ 
was  not  justly  appreciated,  and  its  legal  construction  had  not       ^o^m 
yet  been  judicially  settled.    If  this  plea,  then,  be  vicious,  it  must  Tht  iriagm 
be  because  it  is  obnoxious  to  the  exception  taken  to  it  by  the  third 
special  cause  of  demurrer — upon  the  general  ground  that  the 
survey  it  recites,  does  not  sufficiently  adjudge  or  declare  the  ves- 
sel to  be  unsea worthy  or  incapable  of  prosecuting  her  voyage,  by 
reason  of  her  being  unsound  or  rotten,  to  satisfy  the  terms  of  the 
agreement. 

The  objection  raised  by  the  third  cause  of  demurrer  is  two  fold ; 
jinty  that  the  plea  attempts  to  draw  the  finding  of  matters  of  fact 
from  the  jury ;  and  seeondy  that  it  refers  to  the  Court,  to  find  the 
fact  of  seaworthiness  or  unseaworthiness  by  inference  from  the 
facts  stated  in  the  plea,  which  inference  the  jury  ought  to 
draw. 

The  first  branch  of  this  exception,  is  the  repetition,  in  a  difier- 
ent  form  of  the  objection,  that  the  survey  and  its  contents  are  not 
legal  evidence  of  the  unseaworthiness  of  the  vessel :  and  the 
answer  to  it  is,  that  the  parties  have  by  the  agreement,  with- 
drawn the  finding  upon  the  fact  of  seaworthiness  from  the  jury, 
and  substituted  the  survey  and  (he  declaration  of  the  surveyors 
in  the  place  of  such  finding,  and  made  it  conclusive  upon  their 
rights.  If,  therefore,  it  be  a  grievance,  that  the  finding  of  that 
matter  of  fact  is  drawn  firom  the  jury,  they  owe  it  to  their  own 
act  and  voluntary  compact  with  the  insurers,  and  they  have  no 
right  to  complain.  But  the  other  branch  of  the  exception  objects 
further,  that  the  plea  in  its  present  form  requires  the  Court  to 
find  the  fact  of  seaworthiness  or  unseaworthiness,  by  inference 
firom  the  iacts,  or  evidence  stated  in  the  plea.  The  plea  states 
the  substance  of  the  survey,  and  reposes  upon  it  as  a  conclusive 
bar.  The  point  of  the  objection,  then,  must  be,  that  the  report 
of  the  surveyors  details  the  defects  and  unsound  condition  of  the 
Tassel  with  the  cause  of  them,  without  declaring  her  unseawor- 
tby,  or  incapable  of  prosecuting  her  voyage,  in  consequence  of 
those  defects.  That  these  details  constitute  Ifae  evidence  from 
which  the  unseaworthiness  or  inability  maybe  inferred,  but  which 

VOL.  II.  13 
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Jaa«  Tenn,   inference  the  surveyors  have  forborne  to  draw.    That  they  were 

lo89* 


required  by  the  terms  and  spirit  of  the  agreement  to  declare  the 
^^  fact,  as  the  result  of  their  own  judgment  upon  the  condition  of 
Insm^***^  the  vessel,  or  the  report  could  not  conclude  the  parties ;  and  that 
when  this  question  is  left  open,  it  is  the  province  of  the  jury  and 
not  of  the  Court  to  decide  it.  This  involves  the  merits  of  the 
general  objection,  that  the  survey  does  not  satisfy  the  terms  of 
the  special  clause  in  the  policy ;  and  if  it  was  well  founded,  it 
would  be  fatal. 

It  was  doubtless  the  intention  of  the  parties,  that  the  surveyors, 
to  whom  they  referred  tlie  question,  should  exercise  their  judg- 
ment upon  the  ability  of  the  vessel  in  the  condition  they  found 
her,  to  prosecute  her  voyage  ;  and  how  far  her  disability  was  the 
consequence  of  defect  from  decay,  or  her  unsound  and  rotten  con- 
dition, and  that  such  judgment  or  opinion  should  be  manifested 
by  the  report  they  should  make  :  but  they  did  not  intend  to  pre- 
scribe the  form  which  such  adjudication  should  take,  or  the  terms 
in  which  the  opinion  of  the  surveyors  should  be  declared.     The 
substance  of  the  declaration  required  by  the  agreement  is,  that 
the  vessel  is  found  so  unsound  or  rotten  as  to  be  incapable,  from 
those  causes,  to  continue  her  voyage.     The  two  facts  of  actual 
disability  to  proceed,  and  decay  from  rottenness  as  the  cause  of  it, 
must  concur  to  bring  her  within  the  meaning  of  the  provision  ; 
but  the  terms  in  which  the  opinions  of  the  surveyors  upon  those 
two  points  are  expressed,  are  immaterial.     It  is  sufficient  if  they, 
in  any  form  of  expression,  declare  an  opinion  upon  them  so  intel- 
ligibly as  to  satisfy  the  understanding  of  the  meaning  they  intend 
to  convey. 

The  clause  in  question  is  of  modern  origin.  It  is  peculiar  to 
us  and  our  sister  States.  We  are  to  look  therefore  to  the  decis- 
ions of  our  own  Courts  for  a  judicial  exposition  of  its  import.  In 
the  early  discussions  to  whicti  it  gave  rise,  the  leading  questions 
seem  to  have  been,  whetlier  the  survey  was  a  conclusive  bar  to 
the  action,  or  only  prima  facie  evidence  of  the  unseaworthiness  of 
the  vessel  which  might  be  repelled  by  other  proof, — and  wheth- 
er the  survey  at  an  intermediate  port  is  conclusive  evidence  of 
original  unsoundness  or  relates  to  the  time  it  is  made,  and  admits 


THE  CITY  OF  NEW-YORK.  99 

of  proof  of  seaworthiness  at  the  commencement  of  the  risk,  so  as    June  Tenn. 

1829 

to  neutralize  its  effect  upon  the  contract.     But  without  entering 


into  the  history  of  those  discussions  it  is  sufficient  (o  observe  that  ^^" 
those  questions  were  settled  by  the  Supreme  Court  of  the  United  The  Nugm 
States  in  the  case  of  Dorr  v.  The  Pacific  Ifuvranee  Co.  [7  Wheat- 
on  582y]  where  the  points  came  distinctly  before  the  Court 
and  received  its  decision.  The  case  arose  upon  a  special  verdict 
on  a  policy  of  insurance  on  the  ship  Holofernj  which  contained 
the  clause  now  under  consideration.  The  jury  found  that  the 
ship  was  seaworthy  at  the  time  of  the  commencement  of  the  risk : 
but  that  in  the  course  of  the  voyage  she  met  with  violent  gales, 
in  consequence  of  which  she  sprung  a  leak  and  was  compelled 
to  bear  away  for  New  Providence,  where,  upon  a  survey  held  up- 
on her,  she  was  found  to  be  in  a  leaky  state,  and  the  surveyors, 
having  caused  a  part  of  her  ceiling  to  be  stripped  oSf  discovered 
her  to  be  in  a  very  decayed  condition ;  and  they  certified  that 
they  were  of  opinion  that  she  was  altogether  unworthy  of  being 
repaired,  and  ought  to  be  condemned  as  being  unsafe  and  unfit 
ever  to  go  to  sea  again.  She  was  condemned  accordingly  and 
sold. 

It  was  contended  that  the  survey  was  not  conclusive  evidence 
of  the  unsoundness  of  the  vessel  at  the  time  of  her  sailing  upon 
the  voyage,  but  left  that  point  open  to  further  inquiry ;  and  that 
the  special  verdict  had  negatived  the  presumption  of  unsoundness 
arising  from  the  survey,  and  neutralized  its  effect  as  a  bar.  But 
the  Court  held  that  the  words  of  the  contract  expressly  look  for- 
ward to  a  future  event,  and  contemplate  two  objects ; — ^first,  that 
a  state  of  rottenness  ascertained  at  any  stage  of  the  voyage  should 
be  conclusive  evidence  of  original  unsoundness :  and  secondly, 
that  the  determination  of  that  fact  by  means  of  a  regular  survey 
should  be  received  as  conclusive  evidence  between  the  parties. 
It  was  further  objected  to  the  survey  in  that  case,  that  it  certifies 
the  existence  of  other  causes  of  loss  besides  the  decayed  state  of 
the  vessel ;  and  it  was  admitted  by  the  Court  that  if  the  vessel 
be  declared  unseaworthy  for  any  additional  cause  besides  her  be- 
ing unsound  and  rotten,  the  survey  would  not  avail  the  defendant 
as  a  bar.    But  they  held  that  in  the  case  before  them,  decay  was 
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im.    '    exhibited  as  the  mortal  disease,  and  every  thing  else  was  either 
— ^r~ —  inducement  or  consequence.    That  the  springing  a  leak  was  the 
T«  consequence  of  that  state  of  decay  which  weakened  her  whole 

Ingiguiee^a  ^bnc»  ^^^  ber  being  unworthy  of  repairs  or  unfit  to  go  to  sea, 
was  no  additional  cause  of  condemnation,  but  the  mode  in  which 
the  disease  produced  her  destruction.  The  riews  of  the  Court 
upon  the  latter  point,  show  the  case  then  before  them  in  that  as- 
pect of  it,  to  bear  a  strong  resemblance  to  this,  and  we  may  de- 
duce from  the  reasoning  applied  to  that  cause,  principles  pecu- 
liarly applicable  to  this.  The  conclusion  drawn  by  the  survey- 
ors from  the  decayed  state  of  that  vessel  was,  that  she  was  un- 
worthy of  being  repaired,  and  as  a  consequence  of  that  opinion 
they  advised  her  condemnation,  as  unsafe  and  unfit  ever  to  go  to 
sea  again.  Their  own  sentence,  however,  was,  that  she  was 
unworthy  of  being  repaired.  The  same  sentence,  in  nearly  the 
same  words,  is  contained  in  the  survey  now  under  our  considera- 
tion. 

Two  cases  have  recently  occurred,  in  which  the  opinion  of  our 
Supreme  Court  has  been  expressed  upon  the  construction  and 
legal  effect  of  the  clause  in  question,  and  the  requisites  of  the 
survey  to  which  it  refers.  [Brandegee  v.  The  ^tU.  Ins.  Co. 
to  John.  R.  StS.-^Grmoold  v.  The  Jfat.  Ins.  Co.  S  Cowm's 
R.  96.] 

The  opinion  of  the  Supreme  Court,  in  the  cases  to  which  I 
have  just  adverted,  as  I  understand  its  decisions,  is  in  accordance 
with  that  expressed  by  the  Supreme  Court  of  *the  United  States. 
In  those  cases,  the  (lefence  was  taken  by  plea,  and  the 
form  of  pleading  the  survey,  was  calculated  and  intended  to 
test  its  legal  effect :  for  it  was  set  up  and  relied  upon  by  the 
pleader  as  a  decisive  bar  to  the  plaintiiTs  action.  And  the 
plaintiff's  counsel  for  that  cause  demurred,  insisting  that  the 
clause  in  the  policy  to  which  the  plea  referred,  did  not  make  the 
0ufvey  conclusive  evidence  of  the  fact  of  the  vessel  being  rotten, 
and  if  it  was  not  conclusive,  but  prima  facie  evidence  merely,  it 
could  not  be  pleaded  in  bar.  In  the  case  of  Brandegee  v.  The 
Jfational  Instarance  Co.^  where  a  plea  in  that  form  was  first  inter- 
posed^ the  ground  was  distinctly  taken  by  the  defendant's  coun- 
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lely  that  the  survey  was  concIusiTe,  and  by  the  plaintifTs,  that  it   June  Term, 
was  prima  fade  evidence  merely :  and  upon  that  point  the  ques- 


tion turned,  whether  it  was  of  itself  a  defence  and  could  be  plead-  ^^^ 
tA  in  bar,  or  was  matter  of  evidence  only,  and  must  be  given  in  JI^^^^c* 
evidence.  It  was  admitted  in  that  case,  that  the  survey,  to  be 
available  as  a  bar  to  the  action,  must  be  regular,  and  must  declare 
the  inability  of  the  vessel  to  further  prosecute  her  voyage  to  be,  be- 
cause she  is  unsound  or  rotten,  and  for  that  cause  solely.  But  it 
was  contended  that  if  the  survey  amounts  to  a  declaration  by  the 
surveyors  that  the  ship  was  unseaworthy  by  reason  of  her  being 
unsound  or  rotten,  or  that  she  was  incapable  of  pursuing  her 
voyage  from  that  cause,  it  is  decisive  upon  the  right  of  the  parties. 
Na  particular  form  of  expression  a  required,  nor  is  it  essential  for 
the*  surveyors  formally  to  adjudge  or  declare  her  to  be  unseawor- 
thy or  incapable  of  prosecuting  her  voyage  by  reason  of  rotten- 
ness :  it  is  sufficient  that  they  substantially  pronounce  her  disa- 
bility, and  show  the  cause  of  it  to  be  defects  by  rot,  and  not  inju* 
ries  from  disaster.  The  language  in  which  the  declaration  is 
made,  and  mode  of  expressing  the  opinions  they  give»  are  not 
material. 

Let  the  efficacy  of  the  survey  under  consideFatioa  be  tested  by 
by  these  rules.  The  surveyors  specify  numerous  defects^  discov- 
ered by  them  in  their  survey,  all  which  they  ascribe  solely  to  rot, 
and  they  superadd  the  declaration  that  the  whole  of  her  bending 
streaks  on  both  sides  of  the  quarter,  main  and  lower  decks,  the 
waist  and  wales  were  so  defective  by  rot,  that  they  wbuld  neces* 
sarily  require  to  be  shifted ;  and  they  estimate  that  the  probable 
cost  of  the  repairs  of  the  hull  of  the  brig,  so  declared  Co  be  rotten, 
would  amouAt  to  $S000,  or  thereabouts ;  and  declare  their  q>in- 
ion  to  be,  that  she  vras  unworthy  of  repairs  and  would  not  sell  for 
&e  amount  of  her  bills,  and  they  recommended  that  dhe  shoidd 
be  sold.  How  could  language  more  clearly  and  forcibly  express 
the  disabled  condition  of  the  vessel,  or  the  cause  of  her  distress  t 
Bhe  is  described  as  being  so  rotten*  that  the  probable  expense  of 
the  repairs  of  her  hull  so  declared  to  be  rotten  would  be  about 
$8000;  and  an  opinion  is  expressed  that  she  was  unworthy  of 
repaira,  and  ought  to  be  sold.    Where  is  the  escape  from  the  con- 
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June  Tenn,  clusion  that  she  was  unseaworthjy  and  wholly  incapable  of  pro- 
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ceeding  on  her  voyage,  and  that  rottenness  was  the  sole  cause  of 


^^^  her  disability  ? 
Wrance^  It  is  said  the  surveyors  have  not  expressly  declared  her  unsea- 
worthy  or  incapable  of  proceeding  on  her  voyage.  They  have 
not  used  those  precipe  terms,  but  the  expressions  they  have  em- 
ployed are  tantamount  to  that  declaration.  A  vessel  whose 
hull  is  so  rotten  that  she  is  unworthy  of  repair,  cannot  be  seawor- 
thy, nor  capable  in  her  crippled  and  disabled  condition  of  proceed- 
ing on  her  voyage  ;  and  when  the  surveyors  after  examining  her, 
instead  of  advising  the  repair,  recommend  a  sale  of  her,  they  em- 
phatically pronounce  her  unfit  to  proceed  on  her  voyage,  and  in 
ascribing  her  inability  to  rottenness  solely,  they  bring  her  fiiUy 
within  the  provision  of  the  clause  in  question. 

It  was  said,  that  if  the  cause  of  the  condemnation  be  the  great 
expense  of  repairs  as  well  as  the  unsound  state  of  the  ship,  the 
survey  for  the  same  reason  will  not  be  a  bar.     But  the  mixed 
causes  of  condemnation  must  be  disclosed  by  the  survey  itself,  and 
cannot  be  shown  by  extrinsic  evidence.    The  survey  is  its  own 
test  of  the  ground  of  the  declaration  it  contains.     If  it  appears 
that  unsoundness  proceeding  from  decay  was  the  9ok  cause  of  in- 
ability, the  survey  is  a  bar,  otherwise  not.  Tiglman  J.  held,  in  the 
case  of  Garagtues  v,  CoXy  that  if  the  survey  upon  the  vessel  should 
say  that  she  was  unsound,  and  for  that  cause  was  condemned  and 
should  say  no  more,  the  plaintiff  would  be  barred.     It  is  usual, 
however,  to  state  the  particular  parts  which  are  found  to  be  rotten 
or  decayed,  and  it  is  always  advisable  to  do  so,  because  it  is  more 
satisfactory  to  exhibit,  on  the  face  of  the  record  the  reason  for  the 
conclusion  of  the  surveyors.     And  for  that  reason  the  same  en- 
lightened  Judge  in  the  subsequent  case  of  Steinmtts  v  The  U,  S. 
Ins.  Co.  [2  S.  and  R.  297,]  observes  that  <^it  would  not  be  proper  to 
**  say  in  general  terms  that  the  vessel  was  rotten,  but  that  the 
*^  defects  ought  to  be  stated.**    But  whether  the  surveyors  content 
themselves  with  the  general  statement  of  rottenness  as  they  may 
do,  or  use  the  more  correct  form  of  specifying  the  particulars  of 
the  decay,  it  is  perfectly  clear  from  all  the  cases,  that  if  they  as- 
cribe the  inability  of  the  ship  to  her  unsound  and  rotten  condition 
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solely,  or  if  they  specify  her  defects  aad  attribute  each  to  decay,   Jane  Tent, 
and  then  piouounce  her  irreparable  or  unworthy  of  repair,  or  unfit 


to  proceed  on  her  voyage,  without  stating  any  other  reason  for  ^««" 
their  opinion,  the  survey  will  be  conclusive  upon  the  right  of  the  J^^  Niagara 
parties ;  and  the  [daintiff  will  not  be  at  liberty  to  repel  it,  by  proof 
of  the  soundness  or  sufficiency  of  the  ship  for  the  voyage,  or,  by 
showing  that  she  in  truth  became  innavigable  or  unworthy  of  re- 
pair from  other  causes  ;  for  it  is  well  settled  that  the  eflect  of  the 
agreement  in  the  policy  is  to  render  the  siurvey  conclusive  upon 
the  parties. 

When,  therefore,  the  surveyors  m  the  case  at  bar,  enume- 
ate  the  long  list  of  defects  in  the  hull  of  the  brig  specified  in 
the  survey,  and  attribute  all  of  dieip  to  rottenness  and  decay,  and 
give  the  probable  estimate  of  die  cost  of  the  repairs  of  the  hull  so 
declared  to  be  rotten,  at  a  8»ai  equal  to  the  whole  value  of  the  brig 
as  estimated,  withoi^  mentioning  or  suggesting  any  other  reason 
for  the  exf^"^  ^^  ^^r  reparation  than  the  extensive  repairs  re- 
quired ^/  her  unsound  condition ;  and  when  they  follow  up  this 
Inscription  of  defect,  and  estimate  if  the  expense  of  repairs,  with 
the  opinion  that  the  brig  is  unworthy  of  repair,  and  recommend 
the  sale  of  her ;    we  are  not  at  liberty  to  refer  the  opinion  or  re- 
commendation of  the  surveyors  to  any  other  cause  than  the  rot- 
tenness of  the  vessel  to  which  the  report  is  confined  ;  nor  can  we 
suppose  or  intend  the  estimate  of  the  cost  of  the  requisite  repairs, 
to  proceed  upon  any  unusual  or  pecufiar  difficulty  or  expense  in- 
cident  to  the  reparation  of  vessels  in  that  particular  port,  the  sur- 
vey taking  no  notice  of  any  such  special  circumstance,  but  plac- 
ing the  estimate  upon  the  general  ground  of  an  ordinary  repair  of 
the  decayed  and  rotten  hull  of  the  brig. 

Nor  indeed  could  it  avail  the  plaintiff  to  show  the  fact,  sup- 
posing it  to  exist,  that  the  difficulty  of  repairs  at  Norfolk,  the  port 
of  necessity,  and  the  great  expense  attending.them,  were  amongst 
the  reasons  why  the  brig  was  unworthy  of  repair,  and  would  not 
when  repaired,  sell  for  the 'amount  of  herlnlls*  For  conceding 
such  to  be  the  actual  state  of  the  case,  still  the  sole  cause  of 
her  being  irreparable  or  unworthy  of  repair  was  the  unsound  and 
rotten  condition  of  her  hull,  and  not  the  disaster  which  she  had 
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J«ii6  Terai^    eocounicrcd  on  her  voyage.    She  was  at  Norfolk  and  in  want  ci 

'       repair  of  to  enable  her  to  proceed  on  her  voyage.    These  repaui 

^^1^      rauflt  be  done  to  her  whatever  the  cost  may  be,  or  she  camiol 

Tha  NtaMift  go  on.  And  if  rottennen  was  the  cause  which  induced  the  ne« 
cessity  of  that  repaii^  the  vessel  was  literally  unable  to  prosecute 
her  voyage  by  reason  c^her  rottenness.  It  may,  pethqis,  be  at 
the  option  of  the  assured,  in  such  eases,  to  incur  the  expense  of  the 
repairs^  if  the  vessel  was  in  fact  reparable,  and  proceed  with  her 
on  her  voyage,  or  to  break  up  the  voyage  and  abandon  the  veeiel 
as  not  worth  repairing.  But  the  capability  of  the  vessel  of  repair 
is  not  in  such  cases  theciiterion ;  for  a  vessel  unseaworthy  from 
decay,  may,  neverthelen^  be  reparable.  The  expense  of  her  re* 
pair  will  vary  with  the  extoht  of  her  defects,  and  the  facilities  or 
diftculty  of  obtaining  worianen  aad  materials  at  the  port  of  ne* 
eeseity.  The  true  test  is  her  inabiUt^  to  proceed  by  reason  of  her 
defects.  And  if  she  is  in  that  condition,  in^  that  the  voyage  be 
rightfliOy  brdien  up  for  that  cause,  and  the  survey  upon  her  so 
deolaie  the  feds  to  be,  the  eonis  frnderis  has^occurred,  «nd  the 
nnderwriter  is  absolved  from  his  obligation  to  pay  his  subscription. 
If,  then,  it  be  conceded  that  the  survey  now  before  us,  either 
espresriy  or  by  necessary  implication  admits  the  vessel  to  be  repar* 
aUe,  and  declaiee  her  wxworthy  ot  repair  by  reason  of  her  un- 
sounAiess  or  decay^  and  from  the  diflSculty  and  expense  of  jffo- 
euri^g  workmen  and  materials  for  her  repair^  at  the  port  of 
NorMk,  stiUt  as  her  repairs  were  indieprasaUe,  to  eneUe  her  to 
pveeeed  on  her  voyage,  and  the  rottenness  of  her  hull  is  the  sole 
cause  to  whicit  the  necessity  for  them  is  ascribed^by  the  survey, 
she  wee  in  her  actual  condition  unseaworthy,  and  incapable  of 
prosecuting  her  voyage  by  reason  of  rottenness  ;  and  the  Insur- 
em  cannot  be  diargeable  with  the  loss  which  ensued  from  the 
abandonment  and  sale  of  her. 

It  was  strenuoudy  urged  that  the  plea  admks  the  fttcts  set  forth 
in  the  dedarataon,  and  consequently  admits  that  the  disability  of 
tiie  brig  to  pursue  her  voyage  was  partly  owmg  to  recent  injuries 
by  the  perils  of  die  sea:  But  it  is  not  true  that  the  i^ea  admits 
the  causes  of  loss  to  be  such  as  the  phtintiff  in  hb  dedaiation  al- 
leges them  to  be.    It  admits  the  fact  that  the  vessel  did  put  into 
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the  port  of  necessity  for  the  purpose  of  refitting  andrepairing  June  Tenn, 
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and  that  it  was  wholly  impossible  to  repair  and  refit  her,  as  aver- 


red in  the  declaration,  but  it  refers  to  the  survey  as  conclusive       ^^^^ 
proof  of  the  causes  of  her  disability,  and  as  a  bar  to  the  plaintifi^s  The  Niagmm 

iDsiinnce  Co* 

recovery.  And  the  utmost  extent  of  the  implied  admission  of  the 
causes  which  induced  or  compelled  her  to  put  into  port  for  repairs, 
is^  that  the  apparrent  causes  of  that  necessity  were  those  which 
the  declaration  states  ;  but  that  implied  admission  is  to  be  taken 
with  this  qualification,  that  the  pleader  refers  to  the  survey  as 
unfolding  the  true  state  of  the  facts  and  showing  the  real  cause 
of  the  disaster.  The  plea  has  reference  to  the  declaration,  and 
admits  the  substantial  facts  which  it  would  be  incumbent  on  the 
plaintiff  to  prove,  to  entitle  him  in  the  first  instance  to  recover,  and 
then  sets  up  the  survey  under  the  special  agreement  in  the  policy 
as  a  bar  to  that  recovery  ;  but  naallegation  or  averment  is  adnut- 
ted  which  is  repugnant  to  the  bar  created  by  the  survey.  The 
plaintiff  cannot  control  or  evade  the  force  and  effect  which  his 
own  agreement  gives  to  the  survey,  by  his  averments  in  his  de- 
claration, any  more  than  he  can  by  evidence  at  the  trial.  When 
therefore  the  survey  declares  the  vessel  unseaworthy  or  incapable 
of  proceeding  by  reason  of  rottenness,  the  plaintiff  is  precluded  by 
his  own  contract  from  ascribing  her  fnability  to  any  other  cause ; 
and  a  plea  which  sets  up  the  survey  as  a  bar,  will  not  be  an  ad- 
mission of  any  averment  in  the  declaration,  of  any  cause  of  disabil- 
ity, inconsistent  with  the  report  of  the  surveyors. 

If  the  case  be  stated  from  the  allegations  of  the  plaintiff,  which 
the  plea  admits,  and  the  additional  facts  appearing  in  the  survey 
which  the  plea  sets  up  and  asserts,  it  will  stand  thus. — The  brig 
having,  by  means  apparently,  (and,  as  was  supposed  at  the  lime) 
of  the  perils  and  dangers  of  the  seas,  and  the  force  and  violence 
of  the  winds  and  waves,  become  leaky  and  greatly  injured, 
broken,  and  damaged,  it  became,  and  was  expedient,  and  neces- 
sary, to  put  into  the  nearest  and  most  convenient  port  for  the  pur- 
pose of  refitting  and  repairing  her ;  and  she  did  accordingly,  from 
that  necessity,  put  into  the  port  of  Norfolk,  which  was  the  nearest 
and  most  convenient  port  for  that  purpose ;  but  that  it  became 
and  was  wholly  impossible  to  repair  and  refit  the  said  brig,  be- 
voL.  II.  14 
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June  Tenn,    cause,  upon  her  arrival  at  the  port  of  Norfolk,  and  in  reference  to 

'- —  the  voyage,  and  the  state  and  condition  of  the  brig  at  the  time 

^*"       of  the  said  arrival  there,  a  regular  survey  was  held  upon  her  at 
The  Niagara   Norfolk ;  and  upon  such  survey,  it  was  thereby  found  and  de- 
clared, that  the  numerous  defects  from  rot,  specified  in  the  survey, 
and  the  extreme  decay  from  the  rottenness  of  her  hull,  and  those 
causes  solely,  rendered  her  unworthy  of  repairs. 

Who  can  read  this  statement,  which  is  faithfully  abstracted 
from  the  pleadings,  %vithout  the  full  impression  upon  his  mind, 
of  the  opinion  and  declaration  of  the  surveyors,  that  the  brig  was 
in  efTect  unseaworthy,  and  incapable  of  continuing  her  voyage, 
in  consequence  of  the  defects  in  her  hull,  proceeding  from  rot? 
I  acknowledge  that  my  understanding  is  so  thoroughly  con- 
vinced of  the  import  of  the  declaration,  that  I  am  unable  to  attach 
any  other  sense  to  the  expressions  they  have  employed.  And  it 
seems  to  be  impossible  to  come  to  any  other  conclusion,  firom  the 
facts  they  state.  To  understand  the  full  force  of  the  report,  we 
must  view  it  in  connexion  with  the  disabled  state  of  the  brig  to 
which  it  refers,  and  the  causes  of  the  survey  upon  her.  She  was 
not  at  her  port  of  departure,  undergoing  a  survey  to  satisfy  the 
insurers  of  her  ability  to  perform  the  voyage  on  which  she  was 
about  to  sail.  She  was  in  a  port  of  necessity,  to  which  her  disa- 
bled condition  and  avowed  inability  to  proceed  on  her  voyage, 
had  compelled  her  to  come,  for  the  purpose  of  repairing  and  refit- 
ting, so  as  to  enable  her  to  resume  and  complete  her  voyage.  It 
was  to  ascertain  the  extent  and  (he  causes  of  her  disease,  and 
the  practicability  and  expediency  of  repairs,  that  the  survey  was 
held  upon  her. 

Let  it  not  be  objected  that  the  survey  is  to  explain  itself,  and 
can  derive  no  aid  from  extrinsic  facts.  We  do  not  go  out  of 
the  record  for  the  facts  which  we  connect  with  the  report: 
they  appear  upon  the  face  of  the  pleadings..  The  plaintiff  in  his 
declaration,  in  effect  avers  them,  and  the  plea  admits  them. 
The  survey  has  an  immediate  and  necessary  connection  with 
them,  and  refers  to  them.  The  first  and  most  material  fact  thus 
taken  from  the  history  of  the  brig,^as  it  appears  upon  the  record, 
is  the  actual  inability  of  the  vessel  at  her  arrival  at  Norfolk,  and 
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when  the  survey  was  held  upon  her  to  prosecute  her  voyage  in   J'™'!^*"*' 
her  then  present  state  and  condition.  This  fact  is  distinctly  aver- 


Rogen 

red  by  the  plaintiff,  and  its  existence  is  the  only  cause  that  could  v. 

The  NiB.0&rm. 

justify  the  deviation  from  the  track  of  the  voyage  to  put  into  an  iniuranc/co; 
intermediate  port,  not  permitted  by  the  policy.  And  the  survey- 
ors act  upon  that  assumption  in  making  the  survey,  and  must  be 
understood  as  speaking  in  reference  to  it,  when  they  express  the 
opinion  in  the  report,  and  recommend  the  sale  of  the  vessel,  and 
consequent  termination  of  the  voyage.  The  survey  was  called 
and  held  upon  her  as  a  vessel  already  reduced  to  an  incapacity 
to  pursue  her  voyage  ;  and  the  chief  purpose  of  the  survey  was 
to  investigate  and  report  the  causse  of  her  inability,  and  to  recom- 
mend and  prescribe  the  course  to  be  pursued  by  the  master. 

When,  therefore,  they  discovered  the  extensive  defects  of  her 
hull  from  rot,  and  came  to  the  conclusion,  that  the  expense  of 
the  repairs  which  that  rottenness  rendered  necessary,  would  ex- 
ceed her  value  when  repaired ;  and  when  they  declared  their 
opinion  to  be,  that  she  was  not  worthy  of  repair,  and  therefore 
recommend  the  sale  of  her,  did  they  not  in  effect  declare  her  to 
be  unseaworthy,  and  incapable  of  proceedhigon  her  voyage*  from 
the  rottenness  of  her  hull?  When  they  reported  a  vessel  which  wa9 
in  a  disabled  condition,  and  from  inability  to  proceed  on  the  voy- 
age had  put  into  port  for  repairs,  to  be  unworthy  of  repairs,  was 
not  the  report  tantamount  to  a  declaration  that  she  was  unsea- 
worthy? Didi^ot  the  declaration  that  she  was  unworthy  of 
repairs,  necessarily  assume  and  include  the  fact,  that  she  stood 
in  need  of  repairs  to  make  her  seaworthy,  or  to  enable  her  to  pro- 
secute her  voyage  ?  And  when  they  recommend  the  sale  of  her 
because  she  was  unworthy  of  repair,  did  they  not  virtually  de- 
clare her  incapable  of  her  proceeding  on  her  voyage  in  the  state 
she  then  was,  without  first  undergoing  reparation  1 

If  either  of  these  propositions  is  well  founded,  the  survey 
amounts  to  a  declaration  that  the  brig  was  unseaworthy,  or  inca- 
pable of  proceeding  on  the  voyage,  and  it  must  be  conceded 
that  the  rotteness  of  her  hull  is  the  sole  cause  to  which  the  sur- 
vey ascribes  her  disability. 
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Jane  Tem»        I  am  satisfied,  therefore,  that  the  exceptions  taken  to  the  plea, 
* —  in  this  case,  are  not  well  founded ;  and  there  must  be  judgment 
?^       for  the  defendants  on  the  demurrer. 

^'^  "^^  Judgment  far  the  defendants  an  the  demurrer. 

[A.  S.  Rogers,  AWyfar  the  fifft.  G.  W.  Strong,  AiVy  far  the  defts,] 


The  New-Youk  Gas  Light  Company 

versus 

The  Mechanics  Fire  Insurance  Co.  of  the  City  of  New- 
York. 

The  defendants,  hj  a  policy  bearing  date  the  12th  of  May,  1326,  insured  the  plain- 
tifis  to  the  amount  of  #5000,  for  seyen  years,  on  ^^fixtures^^^  placed  or  to  be  plac- 
ed in  buildings  of  their  subscribers.  By  another  policy  dated  the  8d  of  December, 
18S5,  tho  defendants  had  insured  the  plaintifls  to  the  amount  of  tSOOO  on  ''g«r- 
meters  placed  or  to  be  placed  in  the  city  of  New- York  for  three  yean."  At  the 
date  of  the  first  policy,  the  plaintifishad  placed  gas-meters  to  the  amount  of 
]P2000 ; — but  at  its  exptrafion,  theira  mount  had  been  increased  to  $80,000.  When 
the  policy  on  the<*  fixtures'*  was  made,  tAetr  value  was  estimated  at  $5000; — but 
this  amount  was  afterwards  increased  to  to  $100,000  and  up)K*ards. 

The  gas-meters  and  fixtures  were  subsequently  injufed  by  fire  to  the  amotnt  o^ 
$8500,  a  part  of  which  was  upon  the  *<  gas-meters  and  fix^res**  placed  at  the 
date  of  tho  policies,  and  a  part  upon  those  which  were  established  afterwards^ 
Held  that  by  the  true  construction  of  the  policies,  they  covered  all "  fixtures**  to 
the  amount  of  $3000,  whether  erected  before  or  after  the  date  of  the  policies. 

Hbld  also  that  parol  evidence  was  inadmissible  to  prove  a  verbal  representation 
made  by  an  agent,  at  the  time  the  policies  were  eficcted,  as  to  the  value  of  the 
fixtures  intended  to  be  placed  by  the  plaintiff. 

This  action  was  brought  to  recover  the  amount  of  damage  sus- 
tained by  the  plaintiffs  from  the  destruction  or  injury  by  fire,  of 
certain  "  gas  meters'*  and  "fixtures'*  belonging  to  them,  which 
had  been  insured  by  the  defendants  in  two  separate  policies. 

The  first  policy  was  dated  the  12th  of  May,  1826,  and  by  it, 
the  defendants  insured  the  plaintiffs  "  five  thousand  dollars,**  viz  : 
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on  ^^fixtureSy  belonging  to  and  rented  by  the  Company,  placed  or  June  Term, 

"  to  be  placed  in  the  buildings,  stores  or  dwellings  of  subscribers,  ■ 

"for  seven  years.''  In  case  of  loss  or  damage,  the  injury  Gas  Light  Co. 
to  be  estimated  according  "  to  the  true  and  actual  value  of  ^^^^  Mcchan- 
**  the  property  at  the  time  tlie  same  should  happen."  jc's  Fire  Im. 

Co.  oS  Pv.    X  • 

By  the  second  policy  (which  bore  date  the  2d  of  Dec.  1825,) 
the  defendants  insured  the  plaintiffs  to  the  amoimt  of  two  thous- 
and dollars, "  on  gas-meteri?  placed,"  or  thereafter  to  be  placed  in 
"  various  buildings  in  the  city  of  New  York,"  from  the  dale  of  the 
policy  to  the  second  of  December,  1828."  The  company  how- 
ever, were  not  bound  to  pay  when  loss  or  damage  should  occur 
from  "  fire  occasioned  by  gas." 

The  loss  claimed  by  the  plaintiffs  was  for  damage  from  fire,  Wki 
occasioned  by  gasy  to  gas-meters  belonging  to  the  plaintifis,  placed 
in  various  buildings  by  consumers  of  gas,  and  tofixiures  bebnging 
to  and  rented  by  ihe  plaintiffs,  placed  in  buildings,  stores  and  dwel- 
lings of  subscribers, — all  of  which  were  situated  in  the  City  of 
New- York.  At  the  trial  it  appeared  that  the  plaintiffs  commeoc- 
ed  the  business  of  supplying  gas  shortly  before  the  first  policy 
was  effected.  At  the  time  of  its  date,  the  value  of  the  gas-meters 
**  placed"  was  about  j^2000,  but  when  the  policy  expired,  it  had 
been  increased,  by  additional  gas-meters,  to  the  sum  of  {^20,000 
and  upwards. 

When  the  policy  on  the  "  fixtures"  was  effected,  the  value  of 
the  fixtures,  belonging  to  the  plaintifis,  in  buildings,  stores  and 
dwellings  of  their  subscribers  w^as  upwards  of  j(5000,  which 
amount  was  subsequently  increased,  by  additional  fixtures  to  up- 
wards of  $  1 00,000. 

It  was  admitted  that  a  part  of  of  the  damages  claimed  by  the 
plaintiffs,  was  for  injuries  by  fire,  not  occasioned  by  gas,  to  the 
gas  meters  and  fixtures  placed  by  the  plaintiffs  at  the  time  the  res- 
pective policies  were  eflTected  ;  and  the  residue  of  the  injury  was 
to  gas-meters  and  fixinTes  subsequently  placed,— the  whole  amount 
of  which,  for  the  purposes  of  this  case,  was  admitted  to  be  $2500. 

The  defendants'  counsel  offered  to  prove  that  at  the  time  the 
policies  were  effected,  it  was  verbaUy  represented  by  the  agent  of  s 
the  plaintiflfs,  that  the  value  of  the  meters  and  fixtures  intended 
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June  Teim,    to  be  placed  by  the  plaintiffs  would  not  exceed  jfSOOO,  but  admit- 

. '.       ted  that  such  representations  were  niade  in  good  faith,  and  dis- 

Gaa  LigM^Co.  claimed  all  idea  of  offering  the  evidence  for  the  purpose  of  showing 
™.    mV  .^      any  actual  fraud  in  the  transaction.     This  evidence  was  over- 

Th«  Mechan-       / 

ic'B  Firo  Ins-  ruled  by  the  presiding  Judge.  Upon  this  statement  of  facts  it 
^'  ^  '  '  was  agreed  that  a  verdict  should  be  taken  for  the  plaintiffs  for 
the  nominal  sum  of  {2500,  subject  to  the  opinion  of  the  Court,  on 
a  case  to  be  made  and  subject  to  an  adjustment  of  the  amount 
which  the  plaintiffs  were  entitled  to  recover,  to  be  ascertained  ac- 
cording to  the  principles  which  the  Court  should  adopt.  Either 
party  had  leave  to  turn  the  case  into  a  bill  of  exceptions,  and  it 
was  stipulated,  that  the  Court  might,  in  their  discretion,  direct  a 
non-suit,  or  a  new  trial. 

The  cause  was  now  argued  by  Mr.  Slossan  for  the  plaintiflfs, 
and  by  Mr.  Jay  and  Mr.  D.  B.  Ogden  for  the  defendants. 

Mr.  Slosson  observed  that  there  were  two  points  to  be  considered. 
The  first  related  to  the  construction  of  the  contract,  and  the 
second,  to  the  admissibility  of  the  parol  evidence.  The  first  ques- 
tion was,  whether  the  gas-meters  placed  after  the  date  of  the  policy 
were  insured  at  all.  Upon  that  point,  the  words  of  the  policy  (he 
said)  were  plain  and  explicit.  The  very  subjects  of  insurance  were 
gas-meters  and  fixtures  placed,  or  to  be  placed,  and  it  matters  not 
whether  they  were  established  before  the  date  of  the  policy  or  af- 
^  terwards.  The  plaintiffs  wished  to  insure  a  certain  sum  for  a 
length  of  time  on  their  property,  and  as  it  was  of  a  changing  and 
shifting  kind,  the  defendants  used  words  broad  enough  to  cover 
the  intention  of  the  parties. 

II.  Parol  evidence  to  explain  a  contract  so  explicit,  was 
clearly  inadmissible.  The  policies  speak  their  own  language  and 
the  defendants  cannot  make  them  speak  another  by  the  mouths 
of  witnesses.  [PhU.im  In.  117,118,  Thompson  v.  KetchamS. 
J.  R.  189.] 

Mr.  Jay  and  Mr.  Ogden  contended  that  the  policies  were  sat- 
isfied when  gas-meters  to  the  amouut  of  $3000,  and  fixtures  to 
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the  amount  of  {|(2000  were  erected.    That  the  risk  attached  to  the    Janc  Term, 
subjects  of  insurance  then  established  and  not  to  any  thing  erect- 


ed afterwards.    Suppose  fixtures  and  gas-meters  to  the  amount  of  QasTight'co. 
$100,000y  to  be  erected  subsequently  to  the  date  of  the  policy  and  xh    M   ha  - 
then  a  loss, — what  sum  must  the  defendants  pay  ?  Not  the  whole  iCs  Fire  Ins. 
$5000^  but  such  a  pr  oportion  of  that  sum,  as  the  fixtures  and  gas- 
meters  actually  insured  bear  to  the  $100,000.     The  construction 
contended  for  on  the  other  side,  is  against  the   grammatical 
meaning  of  the  words  of  the  policy,  and  would  lead  to  absurd 
conclusions.     It  ought  not  therefore  to  be  adopted. 

11.  As  to  the  parol  proof,  it  ought  to  have  been  admitted,  be- 
cause its  object  was  to  show  an  incorrect  representation ;  and  a 
false  representation  whether  fraudulent  or  not,  avoids  the  policy. 

Per  curiam.  We  think  that  by  the  true  constitution  of  these  pol- 
icies, they  were  intended  to  cover  and  did  cover  all  the  '^fixtures" 
mentioned  therein,  to  the  amount  of  $2000 ;  and  this,  whether 
they  were  "  placed**  before  or  after  the  date  of  the  policy.  There  g^^  ^  \_  -"^ 
is  an  exception  it  is  true,  as  to  losses  occasioned  by  fire,  prooeeiUng 
from  gas ;  but  that  does  not  apply  to  the^case  now  before  the 
Court. 

As  to  the  parol  proof  ofiered  by  the  defendants,  it  was  clearly  in- 

admisrible.    The  contract  is  to  be  construed  by  its  own  terms 

plainly  expressed  in  the  policies,  and  it  cannot  be  varied  by  the 

proof  rejected  at  the  trial. 

Jxidgmenifor  the  plaintiffs. 
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m 

Jane  Term, 
18S9. 

*  ^  *'  '  Jonathan  Ogden  and  others 

Dobbin  and 


Etmib 


versus 


James  Dobbin  and  Josieph  Evans. 

The  holder  of  a  promissory  note,  who  receWes  and  indorses  it  for  the  sake  of 
collection  only,  although  a  mere  agent,  ia  to  be  conaidered  as  the  real  holder, 
for  the  purpose  of  receiving  and  transmitting  notices. 

When  a  note  has  been  presented  for  payment  and  payment  is  refused,  the 
holder  acts  with  reasonable  diligence,  if  he  gives  notice  by  the  regular  course 
of  mail,  to  the  indorser  from  whom  ho  received  it,  that  he  may  transmit  no- 
tice to  his  immediate  indorser,  who  may  take  the  same  course  as  the  prior 
indorsers.  And  if  the  indorsers,  in  due  season,  adopt  the  regular  course  of 
the  mail,  for  transmitting  notices  from  one  to  the  other,  and  by  that  means 
the  route  to  the  jSrsI  indorser  is  made  circuitous,  it  is  no  want  of  diligence 
on  their  part ;  and  he  cannot  set  up  the  manner  of  the  giving  of  the  notice 
and  the  delay  occasioned  by  it,  as  a  defence. 

When  a  note  is  made  payable  at  a  particular  place,  it  must  be  presented  at 
that  place  for  payment.  But  when  it  is  made  payable  at  a  Bank,  and  the 
note  is  placed  in  the  hands  of  the  cashier  of  that  Bank  for  collection,  there 
is  no  necessity  for  his  making  a  specific  or  clamorous  demand.  The  legal 
requirements,  as  to  presentment  and  demand  are  complied  with,  if  the  note 
was  in  the  bank  at  the  time  it  fell  due,  in  the  hands  of  the  cashier,  who  was 
ready  to  receive  the  money. 

This  was  an  action  upon  a  promissory  note  for  $856  81,  made 
by  the  mercantile  firm  of  Goddard  &  Burnap,  of  Eatonton,  in  the 
Slate  of  Georgia,  in  favor  of  the  defendants,  and  payable  to  their 
order,  at  the  Branch  of  the  State  Bax^  of  Georgia^  at  EaUmton^  six 
months  after  its  date,  and  indorsed  by  the  defendants. 

The  declaration  contained  three  counts.  The  first  stuted  that 
the  plaintifis  were  the  first  indorsers  of  the  note  ; — the  second  set 
forth  an  indorsement  by  the  defendants  to  one  E.  Molyneux,  Jr., 
and  by  him  to  the  plaintifils.  Both  counts  averred  a  presentment 
of  the  note  at  the  Branch  of  the  State  Bank  of  Georgia,  at  Eaton- 
ton,  for  payment,  on  the  17th  day  of  March,  1828,  and  a  neglect 
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aod  refusal  to  pay.    The  third  count  was  for  mooey  had  and  re-    Jmm  T«ni, 
ceived.  ^^— — - 

The  caose  was  tried  before  Mr.  Justice  Oaklst..  At  the  triid  ^^9^^^  «• 
it  appeared  that  tlie  note  bad  beeu  iadorged  by  Molyneiuc  to  the  ^''^^j^^ 
firm  o[  Stiled  &  Fannier,  of  Savaiinahy  and  by  them  to  one  D.  B. 
HakteadfOf  Milledgevilley  who  had  alao  put  his  name  upon  it:-— 
but  these  two  last  indorpements  were  stricken  out.  It  also  ap» 
peared  that  Stiles  &  Fannier  had  forwarded  the  note  to  Halstead 
for  collection,  and  that  he  immediately  transmitted  it  to  the  cash- 
ier of  said  Branch  Bank  at  Eatonton. 

On  the  17th  of  March,  1828,  (the  day  when  the  note  became 
due,)  the  cashier  handed  it  to  a  notary,  who  presented  it  to  Bur- 
nap^  one  of  the  makero,  at  their  place  of  business  in  Eatonton,  and 
demanded  payment,  which  was  refused*  The  note  was  thereupon 
immediately  protested  for  non*payment,  and  a  notice  thereof,  ad- 
dressed to  the  defendants,  was  on  the  same  day  put  into  the  mail 
at  Eatcxiton.  But  as  the  notary  did  not  faioio  wAere  t&s  defandainU 
reiided,  he  enclosed  the  notice  in  an  envelope  directed  to  Hal- 
stead,  at  Milledgeville,  from  whom  the  cashier  received  the  note 
for  collection. 

Milledgeville  is  twenty-iwo  miles  distant  from  Eatonton ;  but 
the  arrangement  of  the  mails  between  the  two  places  is  such, 
that  the  notice  did  not  leave  Eatonton  nor  reach  Milledgeville 
until  the  33d  of  Marcb^  1828.  Halstead  on  that  day  received  the 
notice,  directed  it  to  the  defendants  at  New-York,  and  immedi- 
ately put  it  into  the  mail ;  and  thus  directed,  it  left  Milledgeville 
for  New-York,  on  the  24th  of  March. 

It  appeared  by  the  evidence,  that  if  the  notice  had  been  trans- 
mitted by  the  notary,  direct  from  Eatonton  to  New-York,  it  would 
have  left  the  fimner  [riace  on  the  18th  of  March,  and  by  due 
course  of  mail,  wouU  have  reached  New-York  in  eleven  days 
thereafter.  The  mail  is  also  occupied  eleven  days  in  passing  from 
Milledgeville  to  New-York.  If  the  notice,  therefore,  had  taken 
the  most  direct  course  to  New-York,  it  would  have  reached  that 
city  on  the  28th  of  March,  whereas  by  the  route  adopted,  it  could 
not  arrive  there  until  the  third  of  April,  1828. 

VOL  II.  15 
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June  Tmut       U  appeared  also,  that  the  notary  had  addressed  notices  of  the 
■■  —  non-payment  of  the  note  to  Stiles  Si  Fannier,  and  to  Molyneux, 

OfdenetaL    ^j^^  other  indorserfl,  and  that  these  notices,  in  like  manner,  were 
^^^r^    enclosed  to  Habtead  at  Milledgeville. 

There  was  no  evidence  of  any  specific  demand  of  payment  of 
the  note  at  the  Branch  Bank  in  Eatonton  ;  but  it  was  proved  that 
Groddard  &  Bumap  never  had  any  funds  in  that  bank,  with  which 
to  pay  the  note. 

Upon  this  evidence,  the  counsel  for  the  defendants  contended 
that  the  plaintiffs  had  no  right  to  recover  ;  first,  because  the  plain* 
tiffs  had  not  used  due  diligence,  nor  adopted  a  proper  course  in 
giving  notice  to  the  defendants  of  the  non-payment  of  the  note : 
and  secondly,  because  there  was  no  proof  to  show  that  the  note 
bad  been  presented  at  the  bank  for  payment.  The  presiding 
Judge,  however,  charged  the  jury  that  the  plaintiffs  had  a  right  to 
recover,  and  the  jury  returned  a  verdict  in  their  favor. 

The  defendants  excepted  to  the  opinion  of  the  judge  ;  and  by 
consent  of  pai^ti^s,  a  case  was  made  for  the  opinion  of  the  Court, 
which  either  party  had  leavp  to  turn  into  a  bill  of  exceptions^ 

Mr.  J.  Oreemooody  for  the  defendants,  now  contended, 

I.  That  the  plaintiffs  did  not  use  due  diligence  in  the  mannar  or 
time  of  givmg  notice  to  the  defendants  of  the  non-payment  of  the 
note.  If  Habtead  was  the  agent  of  the  plaintiffs  to  collect  the  mo- 
ney, he  was  bound  to  use  all  diligence  for  his  principals.  He  ought 
to  have  informed  the  cashier  of  the  Bank,  when  he  transmitted  the 
note  to  him,  of  the  residence  of  the  indorsers.  The  plaintiffs,  how- 
ever, are  bound  by  the  acts  of  then*  agent,  and  they  have  no  right  to 
transmit  their  note  through  a  circuitous  Ime  of  agents  for  coUection, 
to  the  prejudice  of  other  parties.  The  holder  can  claim  no  right  of 
delay  by  employing  agents,  but  must  act  with  the  same  prompti- 
tude which  the  law  requires  in  all  cases  where  an  indorser  is  to  be 
chaiged.  [3.  John.  Cos.  p.  1.  3  Bos.  ^Pul.  599.  18  John. 
R.  330.] 
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II.  The  note  ought  to  have  been  presented  at  the  Bank  in  Ea-    •^"*\\J/™' 
teuton  for  payment.    The  general  rule  is,  that  a  note  must  be  pre- 


Oflfloil  6t  ftl. 

seated  for  payment  at  the  place  where  it  is  made  payable,  and  want  y. 

of  funds. will  not  dispense  with  a  neglect  of  demand.     [17.  John.       Evans" 
R.  M&.   19  /.  R.  420,  1.     16  East.  US.] 

III.  The  plaintiffs  having  averred  that  the  note  was  presented 
at  the  Bank,  must  show  the  fact  to  be  so,  and  cannot  cover  the  de- 
fect in  their  proof,  by  resorting  to  the  count  of  money  had  and  re- 
ceived. 

Mr,  Thomas  L,  Ogderiy  corUray  for  the  plaintifis. 

As  to  the  fii^t  point  made  by  the  defendants,  it  will  not  be  con- 
tended that  any  greater  diligence  is  required  of  an  agent  than  of  a 
principal.  In  point  of  fact,  Halstead  had  no  interest  in  the  note, 
but  was  a  mere  agent  for  Btiles  &  Fannier,  who  had  sent  it  to  him 
for  collection.  But  suppose  he  was  the  real  holder  of  the  note, 
having  received  it  of  Stiles  &  Fannier  by  a  bona  fide  indorsement,— 
what  would  have  been  the  cashier's  duty  in  that  case,  he  being  the 
agent  of  Halstead  1  Clearly  he  would  have  been  justified  by  giving 
immediate  notice  to  his  principal,  that  he  might  notify  his  immedi- 
ate indorser.  The  rule  is  well  settled  that  the  notice  may  pass 
circuitously  from  one  indorser  to  another  in  the  regular  order  of  the 
indorsements,  until  it  shall  reach  the  person  who  first  negotiated 
the  note,  by  putting  his  name  upon  it  to  give  it  currency.  Any 
other  rule  might  work  the  most  manifest  injustice,  for  in  many  in- 
stances it  is  impracticable  for  the  last  indorser  to  state  the  places 
where  the  first  and  intermediate  indorsers  reside.  Notes  are  trans- 
mitted from  agent  to  agent  for  the  mere  convenience  of  collection, 
and  are  indorsed  by  such  agents  for  that  purpose  merely.  By  what 
channel  shall  the  notice  return,  except  by  that  in  which  the  note, 
and  with  it  the  names  of  the  various  indorsers,  came  1  The  last 
indorsee  may  know  no  person  whose  name  is  on  the  note  except 
his  immediate  indorser,  and  if  he  \ises  all  diligence  to  transmit  the 
notice  direct  to  the  person  from  whom  he  received  the  note,  (the 
residence  of  the  others  being  unknown,)  he  discharges  his  duty. 
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JoM  Twm,  In  this  case,  it  is  in  evidence,  that  the  notary  who  made  (he  de- 

'  mand  and  protest,  was  ignorant  of  the  residence  of  the  defendants. 

Ogdm  et  al.  g^^  -^  -^  ^^  ^^  HiJstead  should  have  informed  the  cashier  as  to 

Dobbin  and  |]|||t  ^iien  he  transmitted  the  note  to  him  for  collection.    Halstead 

Evans  i     i  *.. 

himself  was  but  an  agent  for  Stiles  &  Fannier ;  and  what  proof  is 
there  that  he  knew  where  the  defendants  were  to  be  found  ?  The 
same  remaric  is  applicable  to  Stiles  &  Fannier,  for  it  is  to  be  pre- 
sumed that  they  were  agents  merely,  «nce  we  find  their  names 
stricken  finom  the  notes. 

But  this  matter  is  fixed  and  settled  by  the  authority  of  cases  de- 
cided in  our  own  Courts,  as  well  as  those  of  other  states  and  coun- 
tries, and  there  can  be  no  doubt  that  the  notice  was  properly  given, 
and  that  it  is  sufficient  to  charge  the  indorsers.  [S  John,  Cos.  89. 
18  John.  R.  230.  5  Mass.  R.  167.  S  B.  ^  P.  599.  5  Cawm's 
R.  303.] .   This  last  case  is  quite  decisive  upon  this  point. 

II.  As  to  the  demand.  It  is  in  evidence  that  the  note  was  at  the 
bank  on  the  day  that  it  fell  due,  and  if  the  makers  had  placed  funds 
there,  or  presented  themselves  with  funds,  the  money  would  have 
been  received  and  the  note  given  up.  The  cashier,  who  was  the 
agent  of  the  holders,  knowing  that  there  were  no  funds  in  the  bank 
for  the  payment  of  the  note,  did  not  perhaps  clamorously  demand 
the  money,  but  he  was  ready  to  receive  it,  had  tlie  makers  been 
prepared  to  make  payment  It  was  sufficient  that  the  note  was  at 
the  bank,  and  the  averments  in  the  declaration  are  fully  satkfied 
by  this  state  of  the  proof.  [6  Mass.  K  624.  2  Hen.  Bla.  610. 
18  John.  R.  230.] 

•    » 

Mr.  Grsemoood  and  Mr.  Auhon^  in  reply. 

This  case  is  not  like  any  of  those  to  be  found  in  the  books ;  it  is 
s\A  generiSf  and  cannot  be  supported  on  any  sound  principle.  The 
leading  authority  for  all  subsequent  decisions  upon  this  subject  was 
the  case  of  Haines  v.  Burkes.  [3  B.  ^  PuL  599.]  It  is  the 
foundation  upon  which  the  others  rest,  and  no  principle  can  be 
found  to  uphold  the  sufficiency  of  this  notice. 
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The  indoTser  of  a  note  is  entitled  to  notice  of  its  non-payment,    ^""'j'^enn. 


from  the  last  real  holder.  The  latter  has  no  right  to  establish  a 
circuitous  line  of  agents,  through  which  the  UQtice  is  to  be  passed  ^^° 
before  it  can  reach  the  principal :  and  if  the  pluntiffs  transmitted  ^^^„^^ 
the  note  to  Stiles  &  Fannier  for  collection,  they  were  bound  to  in- 
form them  where  the  defendants'  ]dace  of  residence  was.  The 
same  informafon  should  have  been  giveh  to  Halstead,  that  he 
might  have  communicated  it  to  the  cashier,  and  the  latter  would 
then  have  been  bound  to  transmit  his  notice  directly  to  Nev-York. 
The  object  of  the  notice  is,  to  give  the  indorser  an  opportunity  to 
secure  himself ;— but  here  six  days  were  lost  by  the  laches  of  the 
plaintiifs  and  their  agents.  If  the  principle  be  once  established, 
that  the  holder  of  a  note  may  transmit  it  from  agent  to  agent  for 
coOeetion,  and  that  notice  of  non-payment  may  return  through  the 
same  channel,  there  is  no  bound  at  wluch  we  can  stop.  A  note 
payable  at  Eatonton,  may  pass  from  New-York  through  a  dozen 
different  Stales,  stopping  with  an  agent  in  each,  and  notice  of  non- 
payment may  then  travel  the  same  leisure  road  on  its  return.  This 
cannot  be  permitted,  and  the  cases  cited  do  not  support  the  plain- 
tifK*  position.  The  authorities  from  the  first  of  Johnson's  Cases 
and  that  from  the  third  of  JSosanquet  <(•  PvUer^  are  not  in  point  for 
the  plaintif&,and  are  cited  by  us,  to  show  the  distinction  between  the 
true  rule  and  the  one  sought  to  be  established.  There  was  no  line 
of  agents  in  those  cases,  and  the  same  delay  was  not  produced. 
So  in  the  case  cited  from  the  18th  of  JohMon^a  Reports.  There 
the  notice  went  by  an  immediate  and  customary  route  of  the  mail, 
although  not  by  the  shortest  route,  and  the  party  was  in  the  habit 
of  receiving  his  letters  by  the  course  adopted. 

But  the  case  on  which  the  defendant  seems  principally  to  relj, 
is  that  from  the  5th  of  Covsen.  In  that  case  a  draft  on  Bristol  (R. 
I.)  was  put  into  the  Mechanic's  Bank  of  New-York,  for  coHection* 
transmitted  to  Providence  and  fnMn  thence  to  Bristd.  This  was 
the  regular  course  of  the  mail,  and  the  only  route  by  which  it  pass- 
ed. The  notice  was  immediately  returned  by  the  same  route,  and 
there  was  none  other  by  which  it  could  be  transmitted.  There  was 
no  delay  in  that  case,  no  travelling  from  the  ordinary  course.  How 
is  it  here  1    Eatonton  is  but  2S  miles  from  Milledgeville,  and  yet 
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June  Term,   the  notice  was  seven  days  in  passing  between  these  two  places. 

'        Was  that  diligence  ?    The  notary  should  have  inquired  after  the 

Ogden  et  al.  yggj^en^jg  Qf  jh^  indorsers,  and  in  the  want  of  other  information, 
Dobbin  and  the  place  of  the  date  of  the  note  would  have  been  a  guide.  But 
here,  the  notary  is  supposed  to  have  discharged  his  dutyiiy  the  most 
negligent  aiteinpt  at  performing  it.  The  notice  cannot  be  deemed 
sufficient,  and  the  defendants  are  discharged  by  the  laches  of  the 
holders  themselves. 

II.  The  plaintiffs  having  averred  a  presentment  at  the  bank  for 
payment,  and  a  demand  there,  should  have  proved  the  facts  laid  in 
their  declaration.  Such  proof  was  a  condifion  precedent  to  their 
recovery,  and  the  want  of  funds  is  no  answer  to  the  want  of  demand. 
In  this  respect  there  is  tL  dffrerence  between  the  case  of  a  promis- 
sory note  and  a  bill  of  exchange,  and  the  plaintiffs  have  neglected 
their  duty.  The  makers  have  promised  to  pay  the  note  at  the  bank 
at  Ekitonton,  and  there  is  nothing  to  show  that  it  would  not  have 
been  paid  at  the  time  and  place,  had  a  demand  been  made.  But 
at  all  events  the^  plaintiffs  were  bound  to  prove  all  the  material  alle- 
gations in  their  declaration,  and  inrelation  to  the  demand  of  pay- 
ment they  have  totally  failed. 

Oakley  J.  This  was  an  action  on  a  note  drawn  by  Goddard 
&  But'nap,  and  payable  to  the  defendants.  It  bore  date  at  New- 
York,  where  the  defendants  resided,  and  was  made  payable  at  the 
State  Bank  of  Georgia  at  Eatanton.  It  was  indorsed  by  the  de- 
fendants, and  under  their  name,  by  E.  Molyneux;  and  it  had  been 
indorsed  under  the  name  of  Molyneux,  by  SHles  ^  JPoimter,  and 
by  D,  B,  HdUiead.    The  two  last  indorsements  were  stricken  out. 

The  note  was  sent  by  StUes  4*  FannieTy  who  resided  at  Savan- 
nah, to  Halstead  at  Milledgeville,  for  collection,  who  indorsed  it, 
and  sent  it  to  the  cashier  of  the  Bank  at  Eatonton,  where  it  was 
payable.  The  evidence  sufficiently  shews  (Jiat  the  note  remained 
in  the  Bank  until  it  fell  due,  wlien  it  was  handed  by  the  cashier 
(there  bring  no  funds  there  to  pay  it)  to  a  notary,  who  made  a 
personal  demand  of  payment  on  the  maker,  who  resided  at  Eaton- 
ton.    The  notary,  not  knowing  the  residence  of  the  defendants, 


THE  CITY  OF  NEW-YORK.  119 

or  of  any  of  the  iodorsers,  before  Halsieady  made  out  notices  of  dc-    Jane  Terra, 

1829. 

mand  and  of  non-payment,  directed  to  them  severally,  and  enclos- ! 

ed  them  in  a  letter  to  Halstead,  which  was  deposited  in  the  post  ea^net  . 
office  at  Eatonton  without  delay.  By  the  order  of  the  mail,  that  ^^g^jj'^^^ 
letter  did  not  leave  Eatonton  for  Milledgeville  until  five  or  six  days 
had  elapsed  Immediately  on  the  receipt  of  the  notice  to  the  de- 
fendants by  Habtead,  he  directed  it  to  them[at  New- York ;  and  it 
was  despatched  from  Milledgeville  without  delay ;  but  by  the  ar- 
rangements of  the  mails  it  could  not  have  reached  New-York,  by 
several  days,  as  soon  as  it  would  have  done  if  it  had  been  sent 
directly  from  Eatonton. 

Onthb  state  of  facts,  the  defendants  object,  1st,  that  th^ote 
was  not  duly  presented  for  payment  at  the  Bank,  and  2dly,  that 
there  was  a  want  of  due  diligence  in  giving  notice  to  the  defend- 
ants of  non-payment. 

As  to  the  first  objection,  it  is  clear,  that  a  npte  payable  at  a  par- 
ticular place,  must  be  presented  for  payment  at  that  place  ;  but  it 
cannot  be  doubted  that  the  facts  in  this  case  show  such  a  present- 
ment The  note  was  in  the  bank  at  the  time  it  fell  due,  and  in  the 
hands  of  the  cashier,  who  was  authorized  to  collect  it  If  the  mak- 
ers had  called  there  to  pay  it,  it  wpuld  have  been  delivered  up  to 
them.  There  was  no  necessity  for  the  cashier  to  make  any  other 
demand.  His  subsequent  delivery  of  the  note  to  a  notary,  and  his 
personal  demand  on  the  makers,  was  probably  by  way  of  greater 
caution,  and  was  clearly  uunecessary.  [2  H.  B,  509.  6  Ma$s. 
524.] 

I  am  of  opimon,  also,  that  there  was  no  want  of  diligence  in  giv- 
ing notice  to  the  defendants.  The  objection  rests  on  the  ground 
that  Halsteady  knowing  the  residence  of  the  defendants,  ought  to 
have  informed  the  cashier  of  the  bank ;  and  in  that  c&se,  notice 
would  have  been  received  by  the  defendant  several  days  sooner 
than  it  was. 

The  rule  governing  this  part  of  the  case  seems  to  be  clearly  laid 
down  in  Mead  v.  EngSy  (5  Coto.  SOS.)  The  Supreme  Court  there 
fully  establish  the  principle  that  the  holder  of  a  note,  receiving  and 
indorsing  it  for  the  purpose  of  collection,  and  being  therefore  merely 
an  agent,  is  neveitheless  to  be  considered  as  the  real  holder  for  the 
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juae  Temi,    purpose  of  receiviiig  and  transmittiDg  notioes.    And  the  general 

[ rule  seems  clearly  settled,  that  it  is  sufficient  to  give  notice  of  non* 

Ogden  et  •!«    ^yj^^^i  y^  reasonable  diligence,  to  the  indorser,  from  whom  the 
Dobbin  and    qq^  ^|^  received,  that  he  may  nve  notice  to  his  immecBate 

Evans 

indorser,  &c. 

Applying  that  principle  to  the  present  case,  it  was  enough 
for  the  cashier  of  the  bank,  or  the  notary,  to  give  notice  by  the 
earliest  opportunity  in  the  regular  course  of  the  mail,  to  Hal" 
stead,  which  was  done ;  and  it  would  have  been  sufficient  for  him, 
to  have  given  the  like  notice  to  hb  immediate  indorsers  at  Savan* 
nab.  It  is  clear  that  the  defendants  in  this  case  received  the  notice 
as  sotfi,  or  sooner,  than  they  would  have  done  if  it  had  been  remit- 
ted in  that  drcuitous  manner.  The  same  doctrine  is  also  recog- 
nized in  Tttftno  v.  Lague,  (2  /.  Co.  1.)  and  in  Haynes  v.  Birks. 
(3  Bos,  ^  Pul.  599.)     The  motion  for  a  new  trial  jnust  be  denied. 

Motiion  for  new  trial  denied- 

[Ogden  &  Hugging,  aUjfs,  Jor  piffs,    J.  Greenwood,  otttf.  Jm  deft,] 
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Alexander  Birkbeck, 


venut 


Fanning  C.  Tucker,  Robert  Carter,  Richard  8.  WiLLiAica, 
Henrt  Packard,  John  H.  Howland  and  Richard  MorslIh 


Jtme  TeaiL 

18S9. 


•^•^^mtmm^ 


BirkbMk 

T. 

othen. 


A  mortgagee  of  a  Teasel,  oat  of  poaaeaakm  at  the  time  auppttea  ihr  her  am  AubIsIh 
ed,  bat  mho  takes  poaaeaakm  aabaequenfly,  ia  not  liable  for  tfaa  aappliea  fomali* 
ed  before  his  poaaeaoion  commenced. 

Althoui^  the  biU  of  sale,  or  inatrument  by  which  the  mortgagee  eodubita  hia  title^ 
be  abaolate  upon  ita  free,  he  may  ahow,  nevertheleaa,  by  parol  aridenc^  What 
tha  real  ttatm!«  of  hia  inteieat  waa :  and  it  is  not  neeeaaaiy  that  the  irfetutmi^ 
(oravideoee  ahowing  the  apparently  abaolate  intereat,to  be  a  mortgage)  ahooldl 
be  in  tpriling. 

Where  an  action  waa  brooght'againat  the  defendants  jaMly,  and  all  of  thara  ex« 
cept  one  admitted  their  liability,  it  waa  held  that  the  plaintiff  waa  not  entitled 
to  recover  agunat  those,  who  adnutted  their  liabiltty  without  conTicting  him, 
also^  who  made  defence. 

Notice  waa  given  to  tho  defendant,  who  oontested  the  plamtifl^a  right  to  raeoTer 
againat  kirn,  to  prodoce  certain  books  relative  to  the  veaael,  which  ware  kept  by 
the  ahip'i  husband, — the  other  defendanta  admitting  that  they  were  in  hia  powes* 
aion.  Hbld  that  their  admiaaiona  would  not  aflfoct  the  defendant,  who  made 
tho  defence,  but  that  the  plamtiff  waa  bound  to  prove  the  books  to  be  in  his 
bands,  before  parol  evidence  of  their  oontenta  coold  be  ofiaied. 


This  was  aa  actioa  of  aasumpsU  brought  against  the  defend- 
ants as  owners  of  the  ship  De  Witt  Clinton,  to  recover  the  amount 
of  a  bill  for  certain  chains  furnished  for  that  vessel.— The  defend- 
ant, Howlandf  severed  from  the  other  defendantSi  in  his  defence, 
appeared  by  a  separate  attorney  and  pleaded  the  general  iasue.— 
Morell  was  defaulted,  but  the  other  defendants  appeared  by  the 
same  attomies  and  made  a  joint  defence. 

The  cause  was  tried  before  Mr.  Justice  Oakley,  and  at  the  trial 
the  plaintiff  proved  the  delivery  of  the  articles  for  which  the  ac- 
tion was  brought,  to  the  master  of  the  vessel. 

The  defendants,  Tucker«  Carter,  Williams  and  Packard,  ad- 
mitted their  part  ownersbipi  and  that  the  amount  claimed  was 

voi|.  II.  16 
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Jane  Term,   due  to  the  plaintiff ;  and  they  were  willing  that  a  verdict  should 

^^^'       pass  in  his  &vour,  provided  Howland  were  made  liable  also.   The 

^\?*^     latter  in  his  defence  introduced  evidence  to  show  that  all  the 

TuAerand   articles  stated  in  the  plaintiff's  bill  of  particulars,  except  the  two 
ksty  (amounting  to  the  sum  of  ^223  29,)  were  furnished  before 
he  had  any  concern  with  the  vessel,  and  that  his  interest  in  her  ' 
was  that  of  a  mortgagee  merely. 

It  appeared  at  the  trial,  that  the  vessel  was  built  by  S.  &  F. 
Fickett,  of  the  city  of  New-York,  for  themselves,  and  the  de^ 
feodants  Tucker,  Carter,  Williams,  Packard  and  Morell,  and  that 
originally  Howland^  had  no  interest  in  her.     When  the  vessel 
w^s  about  to  be  completed,  (viz.,  on  the  24th  of  March,  1828,) 
S.  &  F.  Fickett  being  desirous  of  borrowing  the  sum  of  $8,000 
of  Howland,  gave  him  an  absolute  bill  of  sale,  of  their  interest  in 
the  ship,  amounting  to  three  eighths  thereof,  which  was  intended, 
however,  as  a  mere  collateral  security  for  the  loan.     Howland 
never  took  possession,  nor  interfered  with  the  vessel,  until  the 
month  of  July,  1828,  when  the  Ficketts  failed  ;  and  then,  with 
their  consent,  he  sold  out  their  interest  in  the  ship,  and  credited 
them  with  the  proceeds  of  the  sale.    The  articles,  for  which  this 
action  was  brought,  were  all  furnished  before  Howland  took  any 
direct  interest  in  the  vessel,  and  before  the  failure  of  the  Ficketts* 
Howland,  for  the  purpose  of  proving  that  his  interest  in  the  vessel, 
although  apparently  absolute  by  thebill  of  sale,  was  in  fact  and  truth 
bat  a  mortgage,  called  F.  Fickett  as  a  witness :  but  the  counsel 
for  the  plaintiff  objected  to  the  introduction  of  any  parol  proof  to 
contradict  or  explain  the  written  instrument,  or  to  show  that  the 
bill  of  sale  was  given  as  collateral  security  for  the  loan.     This 
objection  was  overruled  by  the  presiding  Judge,  who  was  of  opin- 
ion that  if  the  bill  of  sale  was  intended  as  a  mortgage  only,  that 
that  fact  might  be  shown,  by  parol,  and  Fickett  was  sworn  as  a 
witness. 

He  testified  that  the  bill  of  sale  was  given  as  a  collateral  security 
merely,  and  that  Howland  was  to  reconvey  to  the  borrowers  their 
interest  in  the  vessel,  upon  being  repaid  the  amount  of  his  demand. 
The  counsel  for  the  plaintiff  excepted  to  the  opinion  of  the 
Judge,  permitting  tliis  evidence  to  be  given.    It  appeared  further^ 
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that  the  vessel,  after  she  was  completed,  was  put  mto  the  New-    Jont  Ttmiy 

Orleans  trade, — that  one  John  W.  Russell  was  appointed  by  the  — ; 1 — 

other  owners,  the  ship's  husband,  and  that  all  the  accounts  relat-  y. 
lag  to  the  vessel  were  kept  by  him.  At  the  trial,  the  counsel  for  *^^^^ 
the  plaintiflb  called  upon  the  defendant,  Howland,  to  produce  the 
i»ooks  of  Russell,  pursuant  to  a  notice,  which  had  been  given  for 
that  purpose.  But  the  counsel  for  Howland  denied  that  they 
were  in  his  possession,  and  contended  that  as  his  defence  was 
adverse  to  that  of  the  other  defendants,  who  admitted  their 
liability,  and  were  interested  to  cause  a  joint  recovery  against  oB, 
the  course  for  the  plaintiff  to  pursue,  was,  to  bring  Russell  into 
Court  with  the  books,  by  a  subpcma  duces  tecum. 

The  counsel  for  the  other  defendants,  however,  admitted  that 
Ae  books  were  in  Howland's  possession,  and  that  he  had  not 
brought  them  into  Court,  pursuant  to  the  notice.  The  plaintiff 
then  offered  to  give  parol  evidence  as  to  the  contents  of  the  books ; 
but  to  this  the  counsel  for  Howland  objected,  on  the  ground  that 
as  the  books  were  not  proved  to  be  in  his  possession,  and  he  had 
denied  that  they  were  so,  their  contents  coyld  not  be  given  in 
evidence  against  him. 

The  Judge  decided  that  such  evidence  could  not  be  given  as 
against  Howland,  and  the  counsel  for  the  plaintiff  excepted  to  his 
opinion  on  this  point 

The  plaintiff  then  gave  in  evidence  a  certificate,  produced  from 
the  Custom-house,  bearing  date  the  31st  of  March,  1828,  and 
signed  by  S.  &  F.  Fickett,— setting  forth  that  the  De  Witt  Clin- 
ton was  built  under  their  direction,  during  that  year,  for  Henry 
Packard,  John  H.  Howlixndy  Fanning  C.  Tucker,  Robert  Carter, 
Richard  S.  Williams,  and  Richard  MorelL  The  certificate  also 
set  forth  the  dimensions  and  measurement  of  the  ship^  her  bur- 
then, &c  Upon  this  point  Fickett  testified  that  the  certificate 
was  given  for  the  purpose  of  having  the  vessel  enroDed,  in  obedi- 
ence to  the  act  of  Congress,  and  that  such  certificates  often  ex- 
press the  names  of  persons  other  than  those  for  whom  the  vessel 
was  built  He  also  testified  that  Howland  saw  and  aiqproved  of 
the  certificate  before  it  was  filed.  , 
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1«M  TeiiB»       Upon  this  state  of  fiicts,  the  Judge  charged  the  jury  tfiat  the 

^^'^^  -    plaiiitiff  was  not  entitled  to  recover  as  against  the  defendant  How- 

^^^^'j^     land,  fiv  any  of  (he  articles  furnished  prior  to  the  date  of  his  bill  of 

Tadter  ud    g^le ;  and  that  as  to  the  balance,  it  was  for  the  jury  to  say,  whe- 

tfier  Howland  was  a  mortgagee  in«  or  out  of  possession,  atthe  time 

the  anleles  were  fiinushed.    If  in  possession,  he  would  be  liable, 

but  not  otherwise.    The  judge  also  instructed  the  jury,  as  tiiis 

was  a  joint  aoticm,  against  aB  the  defendants,  that  the  plaintiff 

must  recover  against  alt,  <v  he  could  not  recover  against  any. 

The  counsel  for  the  plaintiff  excepted  to  this  opinion  and  chaige, 
and  then  subnutted  to  a  nonsuit,  with  leave  to  move  to  set  the 
same  aside  on  a  case  made. 

A  case  having  afterwards  been  made  pursuant  to  this  permis- 
siott,  the  cause  was  now  argued  by  JIfr.  SaekeU  for  the  idaintiff, 
and  by  Mr.  O.  F.  Tabnm  for  aB  the  defendants  except  Howland. 
But  as  (heir  object  was  to  make  Howland  contribute,  their  counsel 
tnaintained  flie  same  propositions  in  substance  which  were  rdied 
upon  for  the  plaintiflb. 

They  contended— 

I.  That  parol  evidence  should  not  have  been  admitted  to  prove 
that  (he  bill  of  sale  from  S.  &  F.  Fickett  to  Howland  was  a  mere 
collateral  security  or  mortgage.  That  (he  instrument  being  a 
deed  could  not  be  controlled,  explained,  or  defeated,  by  a  mere 
Tcibal  understanding  between  the  parties ;  that  upon  (he  hap- 
pemng  of  a  certain  contingency,  it  should  become  inoperative. 
It  is  a  general  rule,  that  a  deed,  absolute  in  its  terms,  cannot  be 
shown  to  be  a  mortgage  by  mere  parol  evidence.  [IS  JUau.  R. 
443.  Cottp.  47.  S  Camp.  R.  57.  3  B.  and  Jlld.  233.  1  Stark. 
Sei.  »B.andJm.  367.  5  Cowm's  R.  485.  13  J.  R.  468.  Stark. 
M  Bo.  1002  to  1008.    2  Com.  R.  215.] 

There  is  an  exception  to  this  rule,  it  is  true,  in  chancery,  which 
allows  a  deed  (^pparenihf  absolute,  to  be  proved  a  conditional  cnie, 
merely :  but  tlus  exception  is  oidy  applicable  to  those  cases  where 
a  grantee  fraudulently  attempts  to  convert  a  deed  which  was  in- 
tended to  be  conditional  into  an  absolute  one.    And  even 
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confioed  to  cases  between  the  immetfiate  parties  to  the  deed ;  tar   Jwm  Ttnai 
a  third  person  is  not  bound  by  the  deaUngg  between  the.    '  '  ^ 


parties.  [4  /.  C.  R.  167.  6  lb.  417.  1  A.  594.  i  B.  and 
JBd.  1S4.] 

It  win  be  found  upon  an  examination  of  the  leading  casei^  thai 
a  writien  defeasance  of  as  high  a  nature  as  the  deed  itsell^  was 
executed  in  every  instance  at  the  same  time  with  the  original  dead. 

But  suppose  the  testimony  to  be  adnii8sibley^-*what  is  its  efibet 
on  Howland  1  In  judgment  of  law  he  was  in  possesoon,  being 
part  owner ;  for  the  possesskm  of  one  joint  tenant  is  the  pos- 
sesion of  all.  [  JoHEs  C.  J.  Not  in  this  case,  where  you  seek  to 
chrage  lum,  by  means  of  the  possession  of  a  co-tenant] 

But  the  three-eighths  conveyed  to  Howland  must  have  been 
in  his  possession,  for  the  FickeCts  bad  conveyed  their  interest  to 
him.  The  possession  must  have  be^i  in  them  or  in  Howland. 
[ JovBB  C.  J.  As  the  case  stands,  that  point  cannot  be  discnsS" 
ed.  The  [riaintiff  has  subnutied  to  a  nonsuit,  and  for  the  pur- 
poses of  this  argument,  Howland  is  to  be  deemed  a  mortgafae 
out  of  possession.] 

The  plaintiff  should  have  been  permitted  to  give  parol  proof 
as  to  the  contents  of  the  books  kept  by  Russell,  the  ship's  hus- 
band.   They  could  not  have  been  reached  by  a  nApantt  duces 

m 

tecum,  because  they  were  not  in  RosselPs  possesion  ;  and  hence 
the  general  rule  upon  this  subject  is  applicable  to  this  case. 

HI.  The  defendant  Howland  was  liable  for  the  supplies  fur- 
nished for  the  ship,  even  if  he  was  a  mere  mortgagee.  The 
plaintiff  after  having  trusted  the  sfhip,  goes  to  the  Custom-house 
to  ascertain  who  her  owners  are.  He  there  discoverB  the  names 
of  all  those  persons  who  are  made  defendants ;  and  he  brings  his 
action,  against  them.  One  of  the  defendants  comes  in  and  says 
that  he  is  a  mortgagee  merely,  and  thus  not  Uable.  How  was 
the  plaintiff  to  know  this  %  If  the  defence  is  to  prevail,  he  is 
taken  by  surprise ;  for  there  was  the  same  proof  of  ownership  in 
Howland  that  there  was  in  the  other  defendants.  The  defend- 
ant has  put  it  upon  recced  that  he  was  a  part  owner  of  this  ship, 


▼. 
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luM  Term,  and  he  cannot  be  permitted  to  deny  the  fact,  at  a  moment  when  it 
.  is  his  interest  to  do  so.  He  roust  abide  by  his  own  act,  and  if  be 
is  an  owner  for  one  purpose,  he  is  so  for  all.  In  the  case  of  Mclt^ 
tyre  v.  Scott  [8  John  R.  160]  there  was  aimtten  defeasance  given 
at  the  time  the  bill  of  sale  was  executed,  and  Champlm  v. 
BuUer  (18  John,  169,)  was  decided  upon  the  ground  that 
there  was  a  special  agreement  by  the  master,  and  that  the 
facts  of  the  case  were  known  to  all  the  parties  concerned. 

Again,  if  Howland  is  liable  at  all,  then  he  is  liable  for  the 
whole  amount  of  the  bill  of  particulars.  One  part  of  the  charges 
cannot  be  separated  from  the  other  parts,  for  the  defendants  are 
liable  as  owners,  if  liable  at  all.  [1  Cowenfs  R.  417.  3  lb.  369. 
20  John  R.  128-3.     1  Samd.  207  n  2.  ] 

The  plaintiff  was  entitled  at  all  events  to  a  verdict  against  the 
defendants,  who  admitted  their  liability  at  the  trial,  and  against 
the  one  who  was  defaulted. — [Upon  this  last  point  Mr.  Talxnan 
contended,  that  the  plaintiff  must  Cedl,  unless  all  the  defendants 
were  liable.  He  cited  1  Chit.  Plead.  SO.  5  John  A.  176.  11 
lb.  101.] 

Mr.  Slaescn  for  the  defendant,  Howland  contended : 

I.  That  Howland  had  no  interest  in  the  vessel  when  that  por- 
tion of  the  demand  which  precedes  the  24th  of  March,  1828,  was 
contractedf  and  therefore  could  not  be  liable  for  that.  The  other 
defendants  admit  their  liability,  and  are  in  fact  the  party  adverse 
to  Howland ;  as  a  recovery  against  Aim  would  divide  the  debt  for 
which  th^y  are  at  all  events  liable  in  a  proper  action.  The  equity 
of  fhe  case  is  clearly  with  Howland ;  for  he  loaned  his  money 
to  the  Ficketts  for  the  purpose  of  enabling  them  to  complete  their 
contract  with  the  other  defendants.  Most  of  the  items  for  which 
the  action  is  brought,  were  furnished  before  the  date  of  the  bill 
of  sale,  and  that  was  given  merely  as  a  collateral  security  for  the 
loan.  Ought  these  real  defendants,  then,  to  succeed  in  charg- 
ing Howland  with  a  part  of  their  debts  1 
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11.  The  rule  is  well  settled  tbat  a  mortgagee  out  of  possession   Jme  Termi 
is  not  liable  for  supplies  furnished  to  the  vessel ;  [JT/ittyr e  v.  Scoti. 


8  J.  R.  160.]  aud  it  was  supposed  to  be  too  well  established  to     Bn^^^eck 
be  disturbed.     [The  Chief  Justice  here  intimated,  that  the  Court   Tucker  and 

•         others. 

did  not  desire  to  hear  the  counsel  upon  that  point}  but  wished  to 
know  whether  the  defeasance  could  be  by  parol.] 

Slossan.  That  point  also  I  had  supposed  was  settled  by  the 
case  of  Champlm  v.  BuiUr.  [18  Jokoy  169.]  There  is  no  reason 
why  the  parol  evidence  should  not  be  admitted ;  for  it  does  not 
in  any  way  conflict  with  the  deed. 

The  defendant  merely  offers  to  show,  that  there  was  a  loan; 
and  if  there  was  a  loan  collaterally  secured,  then  the  secu- 
rity may  be  given  in  the  form  of  an  absolute  deed.  [Strong  v, 
Stewart^  4  John  C.  R.  167.]  That  third  persons  are  concerned 
incidentally  in  the  transaction,  can  make  no  difference ;  for  they 
have  been  in  no  way  prejudiced  by  Rowland's  title.  They  have 
not  trusted  Um,  neither  has  credit  been  given  upon  the  faith  of 
his  being  a  part  owner.  This  is  not  pretended  either  by  the 
plaintiff  or  the  other  defendants.  But  it  is  said,  that  by  the  regis- 
ter, Rowland's  ownership  appears,  and  that  he  is  concluded  fr<»n 
asserting  his  real  interest,  by  this  documentary  evidence.  This 
point,  too,  has  been  fully  settled  by  our  own  Courts,  and  the  regis- 
ter is  not  evidence  of  ownership.  [14  John  R.  201.]  It  may  be 
that  the  tribunals  of  Connecticut  have  established  a  different  doc- 
trine :  if  so,  their  decisions  cannot  control  the  law  of  evidence  as 
it  is  settled  here. 

III.  The  books  of  Russell  were  not  in  the  possession  either  of 
Rowland  or  (he  other  defendants,  and  of  course  parol  evidence 
of  their  contents  could  not  be  given.  The  plaintiff  should  have 
compelled  their  production  by  a  subpcena  duces  tecum,  directed 
either  to  Russell  or  the  person  having  charge  of  the  books. 

IV.  It  seems  to  be  admitted  by  the  counsel  for  the  other  de- 
fendants, that  as  this  is  an  action  on  a  joint  contract,  the  feco* 
very  must  be  joint  also.  The  rule  upon  this  subject  is  also  well 
settled,  and  if  Rowland  be  not  considered  liable,  then  the  nm* 
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JwM  Tana,   ftiit  muit  atand.    Ab  the  caae  is  presented,  all  the  facts  are  to  be 

prMimed  to  be  in  fisivour  of  the  defendanu ;  for  the  plaintiff  after 

"^"^^     ofiering  his  evidence,  submitted  to  a  noiMtot.   We  are  therefore  to 
^"^Sw^   bare  the  benefit  oi  all  presumpUcnui  apd  that  the  defendant^ 
Howbmd  is  a  mere  mortgagee  <mt  oj  po$ie$$Um,  b  to  be  consider- 
ed as  proved  before  the  Court. 

Per  Curiam.  The  principles  upon  which  this  case  rests  have 
already  been  considered  and  settled  in  the  previous  case  of  JBti^ 
tmd  JlPJfamara  v.  FrankUn.  The  defendant  here,  was  a  mort- 
gagee out  of  possession,  and  bis  ownership  had  never  been  the 
cause  or  inducement  of  the  credit  which  was  given  by  the  plain- 
tiff. This  being  his  flituation  in  point  of  faict,  he  cannot  be  made 
liable  fiir  supplies  furnished  to  the  ship  when  he  was  thus  out  of 
possession,  provided  his  real  interest  in  the  vessel  was  established 
by  competent  proof. 

Upon  this  point  the  law  jseems  to  be  well  settled,  that  where- 
ever  there  is  a  loan  and  asecurity  furnished  for  that  loan,  the  fact 
inay  be  shown  by  parol  proof,  even  though  the  instrument  form- 
ing the  security,  be  absolute  in  its  terms  and  upon  its  fisice.  It  be- 
comes a  question  of  intention  entirely,  and  if  the  parties  intended 
thai  the  apparently  absolute  deed  should  in  truth  be  but  condition- 
alythenUiat  fiictmay  be  shown  in  any  form  of  proof  which  can 
establtrii  it  It  is  not  necessary  that  the  defeasance  should  be  in 
writing ;  but  the  real  object  of  the  parties  in  formmg  the  instru- 
ment may  be  proved  by  parol.  The  effect  of  the  instrument  is 
not  confined  to  the  immediate  parties,  at  all  events,  if  third  per- 
sons are  not  prejudiced  thereby.  In  tins  case  there  is  no  pretence 
that  credit  was  given  to  this  ship^  in  consequence  of  the  interest, 
whidi  was  vested  in  Howland.  His  part  ownership  in  no  wise 
prejudiced  the  plaintiff,  and  Howland  cannot  be  made  liable  from 
this  cause. 

As  to  the  evidence  which  was  <^ered  to  show  the  contents  of 
die  books  kept  by  the  ship's  husband,  we  think  it  vras  rightly  re- 
jected at  the  trial.  There  was  no  proof  that  they  were  in  How- 
bund's  hands,  and  the  admissions  of  the  other  defendants,  as  to  that 
fact,  covld  not  prejudice  his  righU.    If  the  boo^s  were  in  RuneU's 
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hands  he  should  have  been  compelled  to  produce  them  in  the  or-   Jum  Ttt», 
dinary  way,  by  a  supctna  duces  tecum.    At  all  events,  pard  evi-        *^*^' 


deuce  of  their  contents  could  not  be  given  as  against  Howland,     BidOMok 
until  the  fact  was  proved  that  the  books  were  under  bis  charge.    Tucker  utd 
To  this  point  no  evidence  was  produced  and  the  testimony  offered 
was  rightfully  rejected. 

As  the  plaintiff  has  brought  his  action  iigainst  the  defendants 
jomUyy  he  must  show  a  right  of  recovery  against  oil,  or  be  non- 
suited. He  has  failed  to  show  any  liability  on  the  part  of  How- 
land,  and  of  course  the  motion  to  set  aside  the  nonsuit  must  be 
denied. 

Motion  to  set  aside  the  nonsuU  denied. 

(Sackett,  £Wy  fcr  the  plff.    W.  SIobbod,  AiPy  far  the  deJU  Howland.) 
{Hoffiooan  aiid  TalUnan,  j3tty*9  fir  the  Hher  defts,] 


vot.  II.  17 
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Samuel  Parsoms,  impleaded  with  John  Jewett, 


ttds. 


Bekjamin  De  Forest  and  Alfred  De  Forest. 

In  order  to  mainUdn  an  action  of  assumpsit  against  two  trustees  jointly,  for  money 
had  and  received  to  the  use  of  the  ctstuy  que  tru$ty  the  plaintiff  must  prove  a 
Join*  prrnnUt,  either  express  or  implied.  As  each  trustee  is,  in  general,  answer- 
able for  his  own  acts  only,  the  law  will  not  imply  a  joint  promise  on  the  part  of 
both  to  pay  over  the  money  in  their  hands  to  the  cestuy  que  trust,  from  the 
mere  fact  that  each  trustee  has,  for  himself,  separately  admitted  that  there  were 
funds  in  his  possession  equal  to  the  amount  of  the  plaintiff's  claim. 

The  plaintiffii  in  this  case,  being  creditors  of  C.  &  D.  (who  had  assigned  their  pro- 
perty to  the  defendants  by  a  deed  of  trust  for  the  benefit  of  certain  persons, 
among  whom  were  the  plaintiiis)  filed  a  bill  in  equity  against  the  defendants. 
The  defendants  answered  separately,  and  each  in  his  answer  admitted  that  he 
had  jeceived  funds  to  a  considerable  amount  out  of  the  estate  assigned,  and  that 
he  then  held  in  his  hands  a  sum  equal  to  the  plaintiff'  demand,  which  he  proffi^r- 
ed  his  readiness  to  distribute  according  to  the  terms  of  the  trust. 

Upon  an  action  of  assumpsit  against  both  trustees  for  money  had  and  received  to 
the  use  of  the  plaintiffs,  founded  upon  these  admissions,  it  was  held,  that  the 
proof  did  not  support  the  declaration,  and  that  the  plaintiffs  could  not  recover 
unless  they  proved  a  joint  promise  on  the  part  of  botli  defendants. 


This  was  an  actioa  of  assumpsU  for  money  had  and  received, — 
the  declaration  containing  but  a  single  count,  which  embraced 
the  usual  money  demands  and  an  account  stated.  The  defend- 
ants appeared  by  different  attorneys  and  separately  pleaded  the 
general  issue. 

The  defendant  Jewett,  suffered  a  default  to  be  taken  against 
him,  but  Parsons  appeared  and  defended. 

The  cause  was  tried  before  Mr.  Justice  Oaklet,  and  at  the 
trial,  the  plaintiffs,  to  support  the  issue  on  their  part,  produced 
and  read  in  evidence  a  bill  of  complaint  filed  in  the.  Court  of 
Equity  for  the  first  Circuit  of  the  State  of  New-York,  in  a  case 
wherein  George  W.  WalUs,  and  the  present  plaintiffs,  and  Charles 
and  George  Belden  were  complainants,  and  the  present  defendants 
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were  respondents, — together  with  the  separate  answer  of  each 
defendant  to  said  bill. 

The  bill  stated,  that  one  David  Cromelien  and  David  Davies, 
being  indebted  to  the  complainants  in  various  sums  of  money, 
on  the  23d  day  of  March,  1827,  became  insolvent,  and  being  pos- 
sessed of  considerable  personal  property,  agreed  upon  a  compro- 
mise with  their  creditors  upon  certain  conditions.     That  in  pur- 
suance of  this  agreement,  the  said  Cromelien  &  Davies  made  an 
assignment  to  the  defendants,  Parsons  &  Jewett,   of   certain 
goods,  credits  and  choses  in  action,  amounting  in  value  to  a  large 
sum  of  money,  upon  the  condition,  that  they  should  apply  the 
proceeds  of  the  same  to  the  payment  of  the  debts  of  the  creditors 
named  in  a  schedule  annexed  to  the  assignment  according  to  the 
proportions  therein  specified ;  and  among  said  creditors  were  the 
plaintiffs  in  this  suit,  who  werie  entitled  to  receive,  under  said  as- 
signment, the  Bum  of  $934  21 .     The  bill  then  stated  that  the  de- 
fendants converted  said  goods,  &c.  into  money,  and  that  Jewett 
being  applied  to  by  the  complainants  according  to  the  terms  of  the 
trust  to  make  payment,  expressed  his  willingness  to  do  so,  but 
alleged  that  Parsons  had  possessed  himself  of  the  proceeds  of  a 
large  amount  of  stock,  which  had  been  conveyed  to  said  trustees 
by  Cromelein  &  Davies,  together  with  the  sura  of  j|(2500,  aris- 
ing from  the  sale  of  said  goods.     The  bill  also  asserted  that  Par- 
sons being  applied  to  for  a  like  purpose,  refused,  under  various  pre- 
tences, to  make  any  payment  whatever.     The  bill  then  prayed 
for  relief,  and  that  Parsons  might  be  removed  from  his  situation 
as  trustee,  alleging,  that  he  had  threatened  to  apply  said  funds  to 
his  own  use. 

Parsons  in  his  answer  admitted,  that  he  bad  received  from  the 
sales  of  stock  and  goods  transferred  to  said  trustees,  the  sum  of 
$8,392  12,  but  alleged  that  he  had  paid  out  on  account  of  the 
trust,  $4,617  34,  and  that  the  difference  between  these  two  sums 
($3,774  78)  remained  in  his  hands.  He  denied  any  unwilling- 
ness on  his  part  to  dispose  of  the  funds  in  his  hands  according  to 
the  trust,  but  alleged  that  he  could  not  safely  part  with  them,  be- 
cause he  had  been  regularly  served  with  a  process  of  foreign  at- 
tachment in  the  State  of  Connecticut,  by  the  creditors  of  C.  &  O. 


June  Term, 
1S29. 

De  Forest 

▼. 

ParsooB  and 

Jewett. 
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June  Term,    BeldeiL  whereby  said  funds  were  attached  and  held  to  answer 

18S9 

L_  that  suit     He  admitted  that  the  present  plaititifls  were  entitled 

DeFoTMt  iiQ^Qf  gijj  deed  of  assignment  to  receive  the  sum  stated  in  the 
t^     Panont  and   bil]|  and  alleged  that  Jewett  had  in  his  hands  funds  unincumbcr. 

ed  sufficient  to  meet  the  demands  of  all  the  complainants. 

Jewett  in  his  answer  admitted  the  principal  allegations  in  the 
billy  and  also  that  he  had  received  from  the  proceeds  of  the  pro- 
perty assigned^  the  sum  of  ^27,801  83  ;  but  he  alleged  that  of 
this  sum  he  had  paid  out  $24^909  71  on  account  of  the  trust. 
The  di£ference  between  these  sums  he  admitted  was  in  his  hands, 
subject  to  the  claims  of  the  complainants  and  his  own  charges  for 
coromissionsy  and  that  the  present  plaintiffs  were  entitled  to  re- 
ceive from  said  trustees  the  amount  stated  in  the  bill.  Jewett 
also  proffered  his  readiness  to  answer  all  claims  upon  the  trust 
fund,  but  alleged  that  Parsons  had  received  and  retained  in  his 
hands  the  proceeds  of  certain  stocks,  which  were  intended  to 
satisfy  the  claims  of  the  complainants,  but  that  he  refused  to  pay 
them  over  without  any  just  excuse. 

By  the  terms  of  the  assignment  (which  was  attached  to  the 
answer  of  Jewett)  it  appeared  that  C.  &  6.  Belden  were  not  to  be 
paid  the  amount  of  their  claims,  until  after  all  the  other  creditors 
named  therein  were  satisfied,  and  from  the  answers  it  appeared 
that  all  the  said  creditors  except  the  complainants,  had  received 
the  amount  they  were  entitled  to  claim. 

Parsons  in  his  answer  stated  that  the  complainant  Wailis  was 
not  entitled  to  receive  any  thing  from  the  trustees  under  the  as- 
agnment,  as  he  was  not  mentioned  therein,  and  because  Jewett 
received  a  specific  sum  from  Cromelein  &  Davies  to  answer  tliat 
demand*  Jewett  admitted  that  Waliis  wtis  entitled  to  receive 
$1800  (the  amount  of  his  claim)  under  the  (issignmerUy  and  stated 
that  the  only  reason  why  Waliis  was  not  formally  named,  was 
because  his  account  was  not  liquidated.  He  admitted  also  that 
he  had  received  from  C.  &  D.  the  sum  of  $2000  with  which 
to  satisfy  Waliis'  claim,  but  alleged  that  he  received  it  under  the 
trust,  to  be  distributed  according  to  the  terms  of  the  assignment. 

It  thus  appeared  that  each  of  these  defendants  had  in  his  hands 
a  sum  sufficient  to  cover  the  demand  of  the  plaintiffs. 
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Upon  this  testimony  the  counsel  for  the  plaintiffs  having  rested    June  Term, 

their  cause,  the  defendants  raoved  for  a  non  suit ;  but  the  raotion  '- — 

was  overruled  by  the  presiding  Judge,  who  was  of  opinion  that  ^^ 

the^plaintiffs  were  entitled  to  a  verdict.    To  this  opinion  the  coun-   ^^J^"^^* 
sel  for  the  defendants  excepted.     The  jury  returned  a  verdict  in 
favor  of  the  plaintiffs  for  ^1019  75,  and  the  defendant.  Parsons, 
now  moved  for  a  new  trial. 

Mr.  W.  S.  Johnson  in  support  of  the  motion,  contended, 

I.  That  the  matter  in  controversy  formed  the  subject  of  equity 
jurisdiction  only.  The  trustees  Under  the  assignment  received 
diflerent  and  very  unequal  parts  of  the  proceeds  of  the  trust-fund, 
which  each  had  distributed  for  himself  without  concert  with  his 
co-trustee.  Each  then  is  answerable  for  his  own  acts,  but  noth- 
ing  more,  and  they  cannot  in  a  court  of  law  be  called  to  an  ac- 
count jointly. 

An  action  at  law  does  not  lie  against  a  trustee  except  upon  an 
express  promise  by  him,  and  no  case  can  be  found  where  he  has 
been  held  liable  upon  a  promise  implied  from  the  mere  fact  of  his 
reception  of  funds.  [Coke  Lit.  S72  6.  s»  404.  1  Coke  Rq>.  121  c. 
2  Bvlst.  336-  12  /.  A.  276  WesUm  v.  Barker.  5  Term  R,  690.] 
A  court  of  law  cannot  look  into  the  accounts  to  examine  the 
claims  of  the  various  parties,  nor  can  it  adjust  the  amount,  which 
each  is  entitled  to  receive.  Nothing  but  a  court  of  equity  can 
do  complete  justice  between  the  parties,  and  therefore  a  court  of 
law  will  not  entertain  jurisdiction  upon  the  subject  matter. 

II.  The  attachments  served  on  Parsons  in  Connecticut,  are  a 
bar  to  the  plaintiff's  right  of  recovery  against  him.  Parsons  in 
all  his  admissions,  couples  them  with  a  statement  of  his  liability  to 
respond  to  the  attaching  creditors.  He  was  perfectly  willing  to 
pay  over  the  funds  in  his  hands  according  to  the  trust,  if  he  could 
do  so  with  safety.  He  is  justified  in  his  refusal  to  part  with  them 
while  those  suits  are  hanging  over  him,  and  he  cannot  be  compel- 
led to  part  with  my  portion  of  those  sums  until  the  termination  of 
that  controversy.     If  the  attaching  creditors  prevail  in  Connect!- 
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June  Term,   cut,  can  Parsons  pay  over  the  funds,  which  he  holds  as  the  trvsUe 

y — —-  of  C.  ^  G.  Belden^  to  any  but  those  creditors?     Can  he  escape 

V.  the  consequences  if  he  act  thus  imprudently,  and  will  any  Court 

JewetL       compel  him  to  assume  a  risk  where  he  has  no  beneficial  interest  ? 

If  he  be  right  then,  in  retaining  the  fund  he  must  retain  it  entire, 

and  a  court  of  law  will  not  sever  it.  [5  J.  R.  100  Embree  and  CoU 

litis  V.  Hanna.'] 

III.  The  defendants  are  not  jointly  liable,  as  appears  by  the 
evidence.  Each  trustee  is  liable  for  himself  but  not  for  his  co- 
trustee. If  any  action  at  law  can  be  sustained  against  a  trustee,  it 
must  be  upon  an  express  promise,  and  if  the  action  be  against  two^ 
then  there  must  be  a  joint  promise.  Here  each  defendant  an- 
swers for  himself.  Each  admits  that  he  has  funds,  and  throws 
upon  the  other  the  obligation  of  paying  this  debt.  These  defend- 
ants are  not  jointly  liable  even  in  equity,  and  much  less  will  a 
Court  of  law  raise  a  joint  promise  from  separate  admissions.  Sup- 
pose Parsons  to  have  in  his  hands  but  $500, while  Jewctt  has  $1600: 
Can  Parsons  be  made  liable  for  any  part  of  the  sum  in  Jewett's 
hands  1  If  the  latter  become  insolvent,  can  the  former  be  re- 
sponsible for  his  delinquency  1  And  if  the  whole  sum  be  collected 
of  Parsons  by  execution,  must  he  pay  the  debt  of  another  mthout 
funds,  and  take  the  risk  of  looking  to  a  man  over  whom  he  has  no 
control  for  remuneration  ?  The  law  imposes  no  such  hardship 
upon  trustees,  and  this  action  cannot  be  maintained.  /.  Hopk.  R. 
S09— 5  J.  C.  R.  296.  6  lb.  16. 4  Fin.  M.  534.  SEqui.  Cos.  M. 
742.  Mor.Oen.v.  Randidl  I.P.Will.  SI.  2.  Jlfod.  1412. 
11  Fe«.  324.2.  T./t  366.] 

Mr.  Hugh  Maxwell  for  the  plaintiffs  observed. 

I.  That  the  Court  had  already  decided  when  this  case  was  for- 
merly before  them,  {Vol.  I, p.  137.)  that  the  action  should  be  di  joint 
one  against  both  defendants,  and  that  the  attachments  in  Connec- 
ticut formed  no  defence  to  the  suit.  The  second  point  of  the 
plaintiffs  is  at  all  events  disposed  o^  and  the  first  is  not  tenable  even 
as  an  abstract  proposition.    It  has  been  repeatedly  and  expressly 
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deeided  that  a  trustee  may  be  sued  in  a  court  of  law  for  a  balance   Jome  Tenn, 
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admitted  by  him  to  be  in  his  hands  for  the  cestuy  que  inui.     It 


De  Forest 

V. 

inons  » 
Jewett. 


cannot  be  necessary  to  drive  a  plaintiff  into  Chancery  where  (he  ^ 

defendant  admits  that  he  has  a  certain,  fixed  and  specific  sum  in  ^•J^f^^*"* 

bis  hands  to  which  the  plaintiflTis  entitled.     Where  the  accounts 

are  unsettled  and  before  any  balance  is  struck,  or  before  it  is  as* 

certained  what  amount  the  plaintiff  is  entitled  to  receivei  it  may  bet 

that  an  action  for  money  had  and  received  will  not  lie  against  the 

trustee.    But  when  he  has  converted  the  funds  into  money  and  has 

admitted  the  plmnfiff's  claim,  and  that  he  holds  the  money  for  him 

there  can  be  no  good  reason  for  driving  him  to  his  bill  in  Equity* 

nor  for  outing  a  court  of  law  of  its  jurisdiction.     At  all  events  it 

is  well  settled  that  if  there  be  a  balance  in  the  hands  of  a  trustee, 

which  he  has  promised  to  pay,  that  amount  may  be  recovered  in  an 

action  of  assumpsit.     [1.  Paine^s  Cir.  Cu  R.  686.  644.  U.  S.  v. 

Clarke  12,  J.  A.  280.    Wtsiwi v.  Barker.^ 

II.  As  to  the  attachment  in  Connecticut,  there  is  no  privity 
between  the  attaching  creditors  there,  and  these  plaintiffs.  The 
rights,  which  we  have  under  a  valid  assignment,  cannot  be  defeated 
by  any  such  process,  and  this  excuse  will  not  avail.  Besides, 
nothii^  was  attached  in  Connecticut  but  the  interest  of  the  Beldens^ 
who  were  to  haoe  nothing  until  all  other  creditors  were  paid.  What 
peril,  then,  could  be  brought  upon  Parsons,  even  if  he  were  to  pay 
to  us  the  sum,  which  he  holds  for  our  benefit  1  Would  it  not  be  a 
sufficient  answer  to  any  suit  against  turn,  that  the  funds  in  his 
hands  were  held  in  trust  to  pay  certain  creditors,  and  that  by  the 
terms  of  the  trust,  the  Beldens  were  to  have  nothing  until  all  other 
creditors  were  satisfied  t  Would  it  not  form  a  good  defence,  if  he 
were  to  say  that  the  fund  was  exhausted  before  any  rights  of  the 
Belden's  attached  7  Their  rights  depended  upon  a  contingency, 
and  if  the  contemplated  event  did  not  take  place,  then  those  rights 
eouU  not  aUaeh.  It  cannot  be  that  Parsons  had  any  fear  firom 
that  source,  and  his  only  object  is  delay.  At  all  events  the  excuse 
for  not  paying  these  plaintiffs  is  no  defence  at  law,  and  it  cannot 
avail  any  thing.     [Embree  and  CoUins  v.  Ilamna.  5J.R.  100.] 
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^""faM*""*       '^'-    ''"'**  <"*'y  ^^  question  ia,  whether,  there  has  been  aprom- 

Me,  and  if  so,  such  a  promise  as  wiH  sustain  this  actioiL 

V,  Let  us  for  a  moment  advert  to  the  facts.  It  is  asserted  in  the  BiQ 

Jewett^  in  equity  which  has  been  admitted  as  evidence  here,  that  Crome- 
lein  &  Davies  made  an  assignment  to  the  defendants  jointfy  of 
certain  goods,  credits  and  choses  in  action,  which  were  to  be  con- 
verted into  money  and  distributed  among  certain  creditors  of  the 
assignors  in  given  proportions,  according  to  an  indenture,  to  which 
Gromdein  &  Davies  the  defendants,  and  the  creditors  were  parties. 
Each  of  the  defendants,  admits  in  his  answer,  that  the  goods,  cred- 
its and  choses  inaction  so  assigned  were  received  by  them  jomtfy ; 
that  they  were  converted  into  money  by  the  defendants,  and  that 
the  proceeds  have  passed  into  their  hands.  Each  defendant  ad* 
mtts,  that  there  are  now  funds  enough  in  his  hands,  to  satisfy  the 
claims  of  the  complainants,  and  each  aUeges  further  that  his  co- 
trustee has  funds  enough  in  his  possession  to  pay  this  demand  ;  and 
both  defendants  admit,  that  the  plaintiiTs  claim  is  just,  and  that  it 
ought  to  belsatisfied.  Each  defendant  proffers  his  readiness  to 
do  justice  in  the  matter,  but  insists  upon  it  that  his  co^trustee  ought 
to  pay  this  particular  demand. 

From  these  confessions  we  drawproofoffacts  enough  to  sup- 
port this  action.  The  plaintiffs  have  nothing  to  do  with  the  col- 
lisions between  the  trustees,  and  are  indifferent  as  to  the  issue  of 
their  contests.  Neither  have  toe  any  thing  to  do  with  hypotheti- 
cal cases  put  by  the  ingenuity  of  counsel,  and  this  Court  is  not 
called  upon  to  give  judgment  against  co*trustees,  where  one  is 
mthout  funds,  and  the  other  is  full-handed.  We  take  the  case 
as  it  actually  exists,  and  ask  the  Court,  if  the  law  does  not  impose 
an  obligation  upon  the  defendants  Jatn%  in  a  case  where  each  is 
in  possession  of  an  abundant  fund  expressly  appropriated  to  the 
payment  of  this  debt!  Is  it  any  answer  for  Parsons  to  say,  that 
true  it  iSf  the  claim  is  just, — it  ought  to  be  satisfied,  and  /  have  the 
means  of  payment ;  but  in  an  arrangement  between  myself  and 
Jewett,  it  was  agreed  or  understood  that  he  should  pay  this  debt, 
and  he  has  the  means  of  doing  it :  look,  therefore,  to  him.  Will 
an  excuse  like  this  lie  in  the  mouth  of  Jewett  as  a  defence,  and 
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if  the  matters  admitted  in  the  answer  were  spread  out  as  a  defence    Jane  Tenn, 
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at  law)  would  they  form  a  plea  in  bar  of  this  action  ? 


If  an  execution  go  forth  against  these  defendants,  no  injusHee  j^^***^ 

cofibe  done,  let  the  sherifTproceed  as  he  will,  for  each  defendant   PijwnB  and 
has  in  hands  the  money  of  the  red  debtors,  intended  to  be  applied 
to  this  very  object,  which  he  refuses  to  give  up. 

But  we  are  told,  that  there  is  no  express  promise  to  pay.  What 
if  there  is  not  1  there  is  an  express  admission  of  a  debt  due  from 
Cromelein  &  Davies  to  the  plaintiffs,  and  an  express  admission  of 
funds  in  the  hands  of  the  defendants  to  meet  this  debt.  Here  is 
a  direct  acknowledgment  of  money  had  and  received  to  the  use 
of  the  plaintiflrs,and  for  them ;  and  will  not  the  law  upon  these  con* 
fessiohs  raise  an  assumpsit  ?  Is  not  the  admission  tantamount  to  an 
express  promise,  and  can  the  defendants  by  a  technical  defence 
of  this  kind  drive  us  from  the  straight  course  of  the  law  into  the 
circuitous  paths  of  a  court  of  equity  !  And  for  what  1  The 
defendants  could  have  nothing  there,  which  we  refuse  them  here> 
and  there  can  be  no  reason  founded  upon  justice  or  good  sense, 
which  will  defeat  this  action. 

We  rely  upon  the  general  principle  of  justice,  upon  which  this 
peculiar  action  rests :  Ex  equo  et  banoy  the  defendants  ought  to 
pay  us  this  money,  and  a  court  of  law  can  compel  them  to  do 
justice.  But  if  authority  be  wanting,  it  is  to  be  found  in  the  case 
of  Weston  v.  Barker  i  o  the  full  extent  of  our  claims. 

Mr.  S.  P.  Staples  in  reply,  observed  that  the  difficulty  in  the 
way  of  a  recovery  in  this  actiony  was  to  be  found  in  the  fact,  that 
there  was  no  jotni  liability  on  the  part  of  the  defendants.  The 
trustees  are  not  liable  for  each  other,  and  hence  no  joint  action 
against  them  can-be  sustained  except  upon  an  express  promise, 
and  that  promise  must  be  a  johU  one. 

The  defendants  are  trustees  created  by  a  deed,  containing  an 
assignment  for  the  benefit  of  creditors.  The  cestuy  que  use^  has 
neither  ju«  in  re,  nor  jus  ad  reni,  and  hence  can  have  no  action  at 
common  law.  His  rights  are  equilable  merely,  not  legal,  and  a 
court  of  equity  is  the  only  tribunal  which  has  jurisdiction  over 
the  subject  matter  of  the  complaint.     [Co.  Lit.  S72  6.] 

VOL  II.  18 
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^*Tsa9^"*'       The  case  of  Weston  v.  Barker  so  far  from  sopportiBg  this  action 

is  an  authority  to  prove,  that  it  will  not  lie,  unless  there  has  been 

^  ^^^  an  express  promise.  Judge  Tliompson  did  not  intend  to  go  be- 
^"cwStT^  yond  this  point,  and  it  will  be  observed  that  his  opinion,  even  as 
reported,  was  not  sustained  by  all  his  brethren.  Spencer  J.  in 
an  able  and  almost  incontrovertible  opinion,  maintained  the 
other  side  of  the  question,  while  Judge  Piatt  gave  no  opinion  upon 
the  point  at  all. 

The  principle  upon  which  we  rely,  is  to  be  found  in  all  analogous 
easea  Take  a  case  of  partnership,  where  accounts  between  partners 
are  settled  and  a  balance  struck :  there  still  cannot  be  a  recovery 
by  one  partner  against  another  at  lawt  unless  there  has  been 
an  express  promise.  [Murray  v.  Bogart  ^  Kneeland^  \4J,R.  322.] 
The  case  of  Beach  v.  H$^chkis8  [2  Connec,  R.  697]  contains  the 
same  principle  in  another  matter.  That  was  a  case  of  joint  ad* 
venture,  where  a  balance  had  been  struck,  but  there  was  no  ex« 
press  promise,  and  it  was  held  that  the  action  could  not  be  sup- 
ported. So  in  an  action  for  a  legacy,  no  action  at  law  will  lie 
against  the  executor,  unless  upon  an  express  promise.     [5.  7*. 

JZ.690.] 

The  general  principle  is  laid  down  by  the  Supreme  Court  of  the 
U.  S.  in  the  2d  of  fVheatan^s  Rep,  56,  and  is  supported  by  all  the 
authorities.  "  A  trustee,  merely  as  such,  is  in  general  only  sua* 
ble  in  equity.  But  if  he  chooses  to  bind  liimself  by  a  pei-sonal 
covenant,  he  is  liable."     [8,  Taunt,  263.  IIolVs  Jf.  P.  R.  641.] 

In  this  case  the  defendants  are  trustees  merely,  and  the  funds 
cannot  bejclrawnout  of  their  hands  by  an  action  at  law. 

The  defendants  at  cdl  events  are  not  liable  until  the  trust  is  clos- 
edy  which  is  not  the  case  here.  The  rights  of  Wallis  are  not  as- 
certained, the  defendants  commissions  are  not  fixed,  and  the 
amount  to  be  distributed  is  not  known.  This  of  itself  is  a  con- 
clusive objection  to  the  action.  [Chit  on  Can,  88.  Cmk  on  Con. 
381,301,282,302.] 

II.  But  in  equity  even  the  liability  is  not  joint,  but  separate. 
Each  trustee  is  liable  for  the  property  in  his  hands,  and  for  noih- 
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ingntore.    If  all  the  nutney  pass  into  the  hands  of  one  trustee,  his    JuneTem, 


co-trustee  is  not  liable  in  any  Court,  unless  he  has  improperly 
permitted  the  fund  to  be  diverted  from  himself.  [6  John  C.  A.  16.     ^  ^^**^ 
452.  Mmmfbrd  v.  Murray ^  and  the  cases  already  cited.]  Parsons  tnd 

9  6Wvt*. 

III.  If  the  defendants  are  liable  at  all,  it  is  upon  the  sole 
ground  of  an  express  promise,  and  that  leads  us  to  look  into  the 
evidence. 

But  in  the  first  pla^eit  may  be  well  to  ask,  what  is  an  express 
promise  ?  It  is  an  undertaking  or  an  agreement,  to  do  or  not  to 
do  a  particular  thing  upon  a  sulSicient  consideration.  What  is 
an  implied  promise  t  It  is  the  inference  of  law  arising  fi'om  a  given 
state  of  facts.  An  express  promise  and  an  implied  promise 
cannot  exist  at  the  same  time  concerning  the  same  thing,  for 
the  implied  promise  will  be  merged  in  the  express  one. 

In  this  case,  even  if  the  evidence  should  present  facts  from 
which  an  inference  might  arise,  that  Parsons  ought  to  be  made 
liable  jointly  with  Jewett,  it  would  still  fall  far  short  of  what  is 
required  to  sustain  this  action. 

The  declaration  upon  the  face  of  it,  for  the  purposes  of  this 
case,  roust  be  considered  as  stating  an  express  promise;  A  mere 
assent  cannot  be  construed  into  an  express  undertaking,  even  if 
there  was  one.  But  here  there  is  no  assent  on  the  part  of  Parsons 
proved.  The  bUl  in  equity  is  no  evidence  against  the  defendants 
for  any  purpose  ;  neither  can  the  answer  of  one  defendant  be  used 
as  evidence  against  the  other.  The  only  proof  in  the  cause 
against  Parsons  is  to  be  found  in  his  own  answer. 

From  that  answer  it  appears,  that  the  accounts  are  not  closed, 
and  that  Parsons  is  ignorant  of  their  real  situation,  as  Jewett  has 
kept  them  all.  Tixie  it  is  that  Parsons  has  money  enough  in  his 
hands  to  pay  this  debt,  and  so  has  Jewett.  But  the  fund  in  Parson's 
hands  is  attached  by  the  creditors  of  C.  &  O.  Belden.  If  Parsons  were 
to  pay  this  debtyihen  those  creditors  would  have  no  remedy,and  the 
Beldens  would  draw  out  of  Jewett's  hands  all  the  money  remain- 
ing there.  Now  the  proceedings  in  Chancery  are  still  pending^ 
and  iustice  in  that  Court  can  be  done  to  aU  the  parties  interested 
in  the  fund.     But  by  sustaining  this  suit,  you  leap  over  that  Court 
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June  Termi  and  undertake  a  task  not  suited  to  tbc  constitution  and  powers  of 
! a  court  of  law. 

De  Forest  j^  ^^^  j^  ^^^^^  ^j^^^  ^^  ^^^^  j^  j^j^^^^  ^^^  j^  j^^  ^^^^  foUoW  that 

^*Jw«tt*°^  its  obligations  are  joint  also.  The  trust  would  be  joint  if  the 
funds  had  in  point  of  fact  all  passed  into  Jeweti's  hands ;  but  in 
such  case,  it  will  not  be  pretended,  that  Parsons  would  be  liable 
in  a  court  of  law. 

The  result  of  the  inquiry  i>',  first,  that  no  evidence  of  assent  on 
the  part  of  Parsons  to  the  demands  of  the  plaintids  can  be  found  ; 
and  second,  there  is  nothing  (o  show  an  etxpress  promise.  There 
is  a  mere  admission  of  funds  in  hand,  which  Parsons  swears  he  is 
ready  to  distribute  according  to  the  terms  of  the  trust.  This  ad- 
mission raises  no  promise,  which  can  sustain  this  action,  and  the 
Judge  ought  to  have  nonsuited  the  plaintiffs.  The  promise 
proved  (if  any  such  there  be)  and  the  probise  implied  are  but  seve- 
ral ones,  at  all  events,  and  such  proof  will  not  sustain  the  declar- 
ation. 

Hoffman  J.  After  stating  the  facts  observed,  that  the  utmost 
ejctent  to  which  the  evidence  in  the  cause  went,  was  to  show  that 
each  of  the  trustees  had  funds  enough  in  his  hands,  arising  from 
the  proceeds  of  the  property  assigned,  to  pay  the  demand  of  the 
plaintiffs ;  and  the  question  was,  whether  such  proof  could  sus- 
tain this  action. 

The  plaintiffs,  in  order  to  make  the  defendants  liable,  must 
prove  an  express  promise  on  their  part  to  pay  this  demand  ;  and 
in  order  to  support  their  declaration,  they  must  also  show  that  the 
promise  was  a  jahU  one.  There  can  be  no  doubt  that  either  of 
these  defendants,  or  both  of  them,  might  be  made  liable  by  an 
express  promise  to  pay  over  to  a  cehtuy  qrie  trustj  an  amount  of 
money,  which  they  held  for  him  as  trustees.  But  here  no  express 
promise  is  proved^  and  I  doubt  whether  any  can  be  implied^  from 
the  facts,  which  will  sustain  the  action. 

No  case  has  been  cited  where  an  action  has  been  maintained 
in  a  court  of  law  against  trustees,  upon  the  mere  ground,  that 
fjiiads  had  passed  into  their  hands.  If  that  position  were  correct, 
aa  action  at  law  might  always  be  maintained  against  trustee's) 
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to  their  great  prejudice,  and  the  utter  confusion  of  their  accounts.    ^""foZf""' 
In  the  case  of  Weston  v.  Barker^  Judge  Thompson  maintains  his 


argument  upon  the  sole  ground,  ihat  there  were  facts  enough  in  v« 

that  case  to  show  an  express  promise.  He  did  not  go  beyond  ihis  ^*j!^*^^ 
point,  and  did  not  mean  to  give  the  latitude  claimed  here  by  the 
plaintiffs.  In  the  case  cited  from  Paine's  Reports,  his  opinion 
was  placed  upon  a  ground  entirely  different  from  that  assumed 
here,  and  that  opinion  cannot,  therefore,  aid  the  plaintiffs  in  this 
matter. 

As  a  general  proposition,  it  is  undoubtedly  true,  that  a  trustee 
is  not  liable  to  be  sued  by  the  cestwj  que  trust  in  a  court  of  law, 
from  any  obligations  resting  on  him  as  trustee  merely.  He  may, 
if  he  choose,  vary  his  responsibilities  by  his  own  acts,  and  by  an 
express  agreement.  If  he  admit  that  he  iias  funds  in  his  hands 
for  the  cestuy  que  trusty  and  promise  to  pay  them  over  to  him,  the 
law  will  find  no  difficulty  in  supporting  the  promise  by  a  sufficielit 
consideration.  But  if  no  promise  be  pi-oved,  it  cannot  be  implied 
as  an  inference  of  law  from  a  given  state  of  facts.  A  case  may 
exist  where  the  Court  or  jury  might  infer  that  an  express  promise 
was  made,  although  not  proved  in  direct,  explicit,  and  unequivo- 
cal terms.  The  necessity  of  proving  an  express  promise  is  one 
thing,  and  the  mode  by  which  it  shall  be  done  is  another. 

From  the  facts  shown  in  this  case,  I  take  it  to  be  clear,  that 
the  remedy  of  the  plaintiff  is  in  chancery ;  and  creditors  in  such 
cases  must  look  to  that  tribunal.  It  is  certainly  true,  that  here 
is  no  joint  promise  proved,  and  yet  such  a  promise  is  absolutely 
necessary  to  maintain  a  joint  action. 

The  most  that  could  be  claimed  under  the  fact^  would  be  a 
several  action  against  each  trustee,  upon  his  own  admissions ;  for 
then  his  answer  would  be  evidence  against  himself.  The  general 
rule  is,  that  each  trustee  is  liable  for  his  own  acts  and  not  for 
those  of  his  co-trustee,  although  some  exceptions  to  this  may  be 
found.  But  here  the  answer  of  Jewett  is  no  evidence  against 
Parsons ;  and  the  latter  cannot  be  convicted  except  by  his  own 
admissions.  But  he  has  not  confessed  a  joint  liability  and  a  new 
trial  must  be  granted.     I  think,  however,  that  the  remedy  of  the 
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plaintiff  is  properly  in  equity,  and  if  they  choose  to  be  nonsuited, 
they  may  take  that  course  instead  of  proceeding  to  a  new  trial. 

Oakley  J,  after  stating  the  facts.  I  am  satisfied,  on  reflectioui 
that  I  ought  to  have  nonsuited  the  plaintiffs  at  the  trial.  The 
action  being  against  the  defendants  jointly,  a  joint  promise  must 
be  proved,  either  expressly  or  impliedly.  There  is  no  proof  of 
any  express  promise,  either  jointly  or  severally ;  and  the  law 
cannot,  as  against  these  defendants,  imply  a  direct  promise,  from 
the  fact  that  each  is  in  possession  of  funds,  sufficient  to  discharge 
the  debt,  and  that  it  is  the  duty  of  each  to  pay  it.  The  rule  ap- 
pears to  be  well  settled,  that  trustees  are  not  jointly  liable  to  the 
cestuy  fue  trusty  unless  they  have  made  themselves  so  by  some 
joint  act.  Each  is  responsible  for  his  own  acts,  and  for  the  money 
that  he  receives.  Khrby  v.  Tvmer  and  other$f  I  Hop.  Ch.  R,  309. 
Morrell  v.  Marrell,  5  J.  C.  C.  296.] 

In  the  absence,  then,  of  any  evidence  of  an  express  promise  on 
the  part  of  the  defendants,  it  seems  that  the  law  cannot  raise  a 
joint  assumpsit ;  as  their  responsibility  to  account  for  and  pay 
over  the  trust  funds  is,  in  its  nature,  separate  and  distinct. 

I  do  not  mean  to  give  any  opinion  on  the  point,  whether,  under 
the  peculiar  circumstances  of  this  case,  an  action  at  law  will  lie 
against  either  of  the  defendants  separately.  The  plaintiffs  have, 
no  doubt,  a  perfect  and  easy  remedy  by  application  to  the  Court 
of  Chancery,  to  compel  an  execution  of  the  trust. 

JV*ei0  trioi  granted. 


[  W.  P.  Hawe^  JitVy  for  the  plffi.       W.  S.  Johnson,  ^tVtf  fir  Pmnms. 

J.  W.  Girard,  JUVy  fir  Jetoeit.] 
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John  Wheelwright  Wheelwright 


Mowe. 


versus. 
John  A.  Moore. 

The  defendant  executed  the  following  instrument  of  guaranty  in  favor  of  the 

plaintifil 

•Yeio-Yorik,  Dtemher  5IA,  1827. 

*<  Wheroas  Noah  Scovell  of  the  City  of  New-York,  has  this  day  passed  to  John 
**  Wheelwright  of  the  said  city,  his  three  promissory  notes,  of  which  the  foUow- 
"  ing  are  correct  copies  ;  (setting  forth  the  same  )  "  amounting  together  to 
"  310,590  and  80  cents  ;  now  in  pursuance  of  the  understanding  and  agreement 
"  between  the  said  John  Wheelwright  and  the  said  Noah  Scovell,  I  do  hereby 
"  goanuity  the  just  and  full  payment  of  the  said  notes  to  the  said  John  Wheels 
*'  Wright  or  his  order,  and  should  any  default  ,of  payment  thereof  be  made  by 
'*  the  said  Scovell,  I  bind  myself  for  the  full  amount  of  such  default.**  (Signed) 
John  A.  Moore. 

The  plaintifi* proved  that  Scovell  on  the  85th  of  November,  1887,  came  to  him  for 
the  purpose  of  porohasing  a  quantity  of  barilla,  and  oiiered  to  give  the  defen' 
dant  as  a  surety.  That  he  accepted  the  terms,  sold  the  barilla  to  Scovell,  and 
on  the  4th  of  December  following  delivered  a  part  of  it  to  him.  Scovell  gave  his 
notes  to  the  plaintiff  for  the  amount  of  the  barilla,  and  about  three  hours  after 
they  were  gvicn,  the  notes  and  and  guaranty  were  presented  to  the  defendant, 
who  immediately  executed  the  guaranty  and  delivered  it  to  the  plaintiff 

Ubld,  that  this  was  all  one  original  and  entire  transaction,  and  that  the  sale  and 
delivery  of  the  goods  to  Scovell  supported  the  promise  of  the  defendant  as  well 
as  the  promise  of  Scovell,  and  formed  a  good  consideration  for  both.  Held, 
also,  that  the  declaration  (which  counted  on  the  promise  as  a  eottateral  one,)  be- 
ing according  to  iYMjmUs  of  the  case,  was  correct  in  its  form,  and  in  all  respects 
sufficient. 

Assumpsit,  upoQ  a  g^uaranty,  executed  by  the  defendant 
The  game  case  in  substance,  had  been  before  the  Court  on  two 
former  occasions,  once  upon  a  demurrer  (o  the  plaintiff's  evidenccy 
[Volly  p.  201.]  and  agab  upon  a  demurrer  to  the  plaintiff's  repli- 
cations to  the  defendant's  pleas.    [lb.  648.] 

The  declaration  in  the  present  instance  contained  two  special 
counts;  the  first  stating  in  substance,  that  on  the  5th  day  of 
December,  A.  D.  1827,  in  consideration  that  the  plaintiff  would,  at 
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J»»*  Tenn,    the  special  instance  of  the  defendant,  sell  and  deliver  to  one  Noah 

-; — z  Scovell  a  large  quantity  of  merchandise  for  the  sum  of  j(  10,590  and 

V.  90  cents  ;  the  defendant  undertook  and  faithfully  promised  to  guar' 

®^^'  aniy  to  him,  or  his  order  the  payment  of  three  several  promissory 
notes,  bearing  date  respectively  on  the  said  5th  day  of  December; 
the  first  being  for  $3,530  and  27  cents,  |>ayable  seven  months  after 
date :  the  second  for  ^3,530  and  27  cents,  payable  in  nine  monllis 
after  date,  and  the  third  for  $3,530  and  2C  centsi  payable  twelve 
months  after  date.  It  then  averred  the  sale  and  delivery  of  the 
merchandise  to  Scovell  for  the  above  amount,  payable  in  ScovelPs 
three  several  notes  of  the  tenor  above  set  forth,  and  (hat  the  JlrH 
note  had  become  due,  but  was  not  paid  by  Scovell,  whereby  the 
plaintiff  became  liable,  &c. 

The  second  count  differed  from  the  first  in  nothing,  except  in 
confining  the  guaranty  to  the  first  note,  the  consideration  being  the 
same  with  that  set  forth  in  the  first  count 

Plea,  the  general  issue.  The  cause  was  tried  before  Mr.  Jus- 
tice Oaklet. 

At  the  trial,  the  plaintiff's  counsel  offered  in  evidence,  the  guar- 
anty of  the  defendant,  containing  copies  of  Scovell's  notes  exactly 
set  forth  in  the  declaration  in  the  former  case.  [  Vol  1  p.  202.]  He 
then  read  the  deposition  of  one  Daniel  McLaughlin,  which  stated, 
"  that  on  the  26th  day  of  November,  1827,  Scovell  went  to  the 
<*  Compting  House  of  the  plaintiff,  for  the  purpose  of  purchasing  a 
**  quantity  of  barilla  of  him,  and  offered  the  defendant  as  a  guaran- 
**  ty,  for  the  payment  of  the  same.  That  after  making  inquiry 
**  as  to  the  *^  stability  "  of  the  defendant,  the  plaintiff  on  the  30th 
"  of  November  agreed  to  sell  Scovell  242  tons  of  barilla  for  forty  four 
"dollars per  ton,  (amounting  to  $10,590  and  90  cents,)  at  a  credit 
"  of  seven,  nine,  and  twelve  months,  with  the  defendant  as  a  surety. 
•*  That  the  witness  (who  was  acting  as  bookkeeper  to  the  plaintiff) 
"  then  entered  a  memorandum  of  the  sale  in  the  plaintiff's  sales 
"book,  and  the  memorandum  was  immediately  communicated  to 
"  Scovell,  who  assented  to  it,  and  suggested  that  the  word  "  guar- 
"ty"  should  be  substituted  for  the  word  "  cndoi-sed,"  which  the  de- 
"  ponent  had  written.  Afterwards,  (but  on  what  particular  day, 
"  the  witness  did  not  recollect,)  Scovell  ffuve  his  three  promissory 
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*^  notes  ioibe  plaintiff  for  the  whole  amount  of  the  purchase  mon-  ^lueTcimi 
*<ey,  ^nd  in  about  tAree  &oir«  after  they  were  £%ned  by  ScoreD,  the  * 

'*  witness  carried  them,  together  with  the  guaranty  conlaiwiK  CQp*  Wliaehnighii 
'*  ies  of  the  notes  to  the  defendant,  who  then  executed  the  guaran-      Bioora. 
**  ty.    Moore,  the  defendant  was  not  in  the  compttog  room  of  the 
**  fiainiiS,  nor  present  at  the  time,  when  the  agreeoient  be^ew 
**  him  and  Scovell  was  made." 

An  that  part  of  the  depositbn,  which  related  to  the  transactions 
of  Scovell  and  his  conversations  with  the  pliuntiff  at  his  office,  was 
objected  to  at  die  trial  by  the  counsel  for  the  defendant ;  but  the 
objection  was  overruled  by  die  Judge. 

The  plaintiff  then  offered  to  prove,  that  the  sale  of  a  quantity  ot 
barilla  formed  the  consideration  of  Scovell's  notes,  and  that  a  part 
of  it  was  delivered  to  him  on  the  4th  day  of  December,  1827.  TUs 
evidence  was  objected  to  on  the  part  of  the  defendant ;  but  the  ob« 
jection  being  overruled,  the  |Aaintiff  proved  the  deliyery  of  a  part 
of  the  barilla  to  Scovell  on  the  4di  of  December,  and  also  that  it 
formed  the  consideration  of  the  notes. 

The  plaintiff  having  shown  that  the  note  described  in  the  de^ 
claration  had  become  due,  but  was  unpaid ;  the  defendants  coun« 
sel  moved  for  a  nonsuit,  but  the  motion  was  denied  by  the  Judge. 
A  verdict  was  then  taken  in  favor  of  the  plaintiff,  for  $8,608  and 
82  cents,  to  be  considered  as  subject  to  a  case,  dther  party  having 
leave  to  turn  it  mto  a  special  verdict  or  bUl  of  exceptions* 

A  case  having  been  made,  the  cause  was  now  aigued  by  JUr.  X 
JhUhon  for  the  defendant,  and  by  JIfr.  WUkti  for  the  plaintiSl 
For  the  defendant  it  was  contended 

I.  That  the  promise  of  the  defendantas  disclosed  by  the  guar« 
anty  was  collateral^  and  as  such  was  declared  on  by  the  idaintifil 
The  consideration  for  the  promise  must  therefore  not  only  be  in 
writing  but  must  appear  on  the  face  of  the  instrument  .of  guaran- 
ty. [FeU  an  Gtuxr.p.  20,  21  (n).  2  D.  ^  E.  80.  8  John.  B^. 
29.  11  lb.  271.  4  lb.  281.  13  lb.  175.— In  this  case,  the  conad- 
eration  so  appearing,  is  there  stated  to  be  ^^  ^  uaim^ainding  oiui 
agrtemenl  betwem  Whulwrighi  and  SeoveUJ*  This  consideralkm 
is  unintelligible  without  recourse  to  oral  testimony,  which  it  was  the 

VOL.  II.  19 
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•  June  TeniL    express  object  of  fhe  statute  of  frauds  to  exclude.     All  parol  tes- 
*^*^-        tlmoay  therefore  to  expkun  the  condderation  was  inadmissible  un- 
Wbaeiimght  fler  the  statute. 

Moore, 

II.  The  parol  testimony  of  the  matters,  which  took  place  be- 
tween Scovell  4-  Wheelwright,  in  the  absence  of  Moore  was  upon 
every  principle  inadmissible. 

III.  Under  the  statute  of  frauds  the  written  contract  must 
speak  for  itself,  and  it  contains  the  sole  evidence  of  the  terms,  upon 
which  the  defendant  consented  to  be  bolmd.  All  the  testimony 
therefore  as  to  the  consideration  of  Scovell's  notes  was  inadmissible. 

IV.  The  interval  of  time  between  the  signing  and  delivery  of 
the  notes  and  the  signing  and  delivery  of  the  guaranty,  takes  the 
case  out  of  that  class  of  decisions,  wWch,  by  reason  of  the  simulta- 
neous   execution  of  the  original  and  collateral  contracts,  treat 
both  as  forming  one  original  contract.     [S  Bing.  107.     5  Mass. 
Rep.  9^58.     Hunt  tf.  Maimsy  and  the  cases  before  cited.] 

There  is  no  evidence  that  the  witness  McLaughlin  communica- 
ted to  Moore  the  terms,  upon  which  the  plaintiff  had  agreed  to  re- 
ceive his  guaranty  of  ScovelPs  notes.  There  is  therefore  no  con- 
necting link  between  the  plaintiff's  contract  with  Scovell  and  the 
consideration  for  the  defendant's  promise  ;  nothing  to  show  that 
there  was  but  one  transaction,  and  one  consideration,  passmg 
among  the  parties. 

In  the  case  of  Leonard  v.  Vredenburgh  the  parties  were  all  to- 
gether, when  the  note  was  given  and  endorsed,  and  the  considera- 
tion furnished.  So  in  the  case  of  Bailey  v.  Freeman^  and  in  that 
of  kelson  V,  Dubois,  there  was  but  one  transaction.  Here  the 
promissory  notes  were  first  made  and  delivered :  three  hours  after- 
ward the  defendant  was  applied  to  for  his  guaranty  of  the  notes. 
Moore  was  not  present  when  the  original  contract  was  made,  but 
that  was  perfect  and  in  esse^  at  the  time  the  defendant  was  solicit- 
ed to  execute  his  agreement.  ■  This  therefore  was  clearly  a  collat- 
eral contract,  made  subsequently  to  the  original  one,  and  is  void 
for  the  want  of  a  consideration. 
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y.  If  the  case  falls  within  the  class  of  cases  referred  to,  iba   June  T«nii, 

1889 

plaiDtiff  has  not  treated  it  as  sucb,  be  ought  in  that  event  to  have        • 
declared  upon  it  as  an  original  and  not  a  collateral  contract.    The  Wheelwright 
plaintiff  is  in  this  dilemma :  if  he  assumes  the  contract  to  be  an       Moom. 
original  one,  then  he  has  no  count  in  bis  declaration  to  meet  it. 
Ifit  is  a  collateral  one,  then  there  is  no  consideration  to  support  it 

Mr.  Wilkes,  for  the  plaintiff. 

The  giving  of  the  notes  and  the  execi^tion  of  the  guaranty  were 
concurrent  acts,  and  one  and  the  same  transaction.  "  By  the  evi- 
dence of  McLaughlin,  the  plaintiff  has  supplied,  we  think,  what 
the  Court  considered  upon  the  former  trial  as  a  defect  in  his  proof. 
This  evidence  was  clearly  admissible,  to  show  as  part  of  the  res 
gesUz,  that  the  giving  of  the  notes  by  Scovell  and  the  guaranty  by 
the  defendant  were  the  same  transaction  and  founded  on  the  same 
consideration.  Where  the  jury  have  found  a  verdict,  subject  to  a 
case,  every  thing  £siirly  inferable  from  the  verdict  is  to  be  taken  in 
favor  of  the  successful  party.  Here  we  have  a  right  to  infer,  for 
we  think  the  jury  would  have  found,  that  the  defendant  knew 
perfectly  weU  before  the  contract  was  made  between  Scovell  and 
the  plaintiff,  that  his  guaranty  would  be  required,  because  Scovell 
proposed  to  give  this  security,  at  the  time  when  he  asked  for  the 
credit. 

After  the  terms  of  the  contract  between  the  original  parties  were 
digested,  Scovell  gave  his  notes  to  the  plaintiff,  who  in  pursuance 
of  the  agreement,  sent  his  clerk  immediately  to  the  defe^ant  for 
the  purpose  of  obtaining  the  required  security.  The  defendant, 
without  hesitation  and  without  inquiry  signed  the  guaranty  and 
delivered  it  to  the  plaintiff;  under  these  circumstances,  is  it  not 
fair  to  suppose  that  Moore  had  been  made  acquainted  with  the 
arrangements  between  Scovell  and  the  plaintifi^  and  had  assented 
to  them  all  ?  The  plaintiff  would  not  have  delivered  the  barilla  • 
on  the  4th  of  December,  if  he  had  supposed  that  the  giving  of  the 
guaranty  by  the  defendant  was  subject  to  any  contingency :  op 
the  contrary,  he  considered  it  as  a  part  of  the  original  contract,  and 
so  all  the  parties  treated  it.    We  therefore  consider  the  feet  as 
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June  Torm,    established,  that  the  giving  of  the  notes  and  the  guaranty  were  all 

*     '       eoe  transaction. 

Wlieelwriglit 

T. 

n.  The  guaranty  being  an  essential  branch  of  the  same  trans- 
action with  the  giving  of  the  notes,  it  required  no  new  or  distinct 
consideration  passing  between  the  plaintiff  and  the  defendant  to 
support  it ;  but  it  is  upheld  by  the  same  consideration  which  sup- 
ports the  notes.  [lyWolfv,  Rabaud  et  dL  I  Peters^  U.  S.  Hep. 
477.]  This  is  what  is  termed  an  origmaly  coUateral  contract.  It 
is  original  as  to  contideraiianf  because  made  at  the  same  time  with 
the  principal  contract ;  but  is  collateral  as  to  prmisey  because  the 
ihithful  performance  of  another's  contract  is  guarantied.  This 
distinction  is  well  settied  in  our  own  Courts,  and  the  law  upon  the 
subject  is  also  well  settied.  The  defendant  relies  upon  the  case  of 
Warn  V.  WitlterSf  and  the  class  of  decisions  in  England  following 
that  case.  The  authority  of  that  decision  has  been  denied  in 
Massachusetts,  [17  jifaw.  Rep.  122,]  and  it  has  been  questioned 
in  file  Supreme  Court  of  the  United  States.  [lyWolfv.  Rabaud^ 
iupra.]  The  principle  of  that  case  as  admitted  by  our  Courts, 
however,  goes  only  to  this  point ;  that  where  the  original  debt  was 
perfectly  in  esse,  independent  of  the  collateral  one,  and  the  collat- 
eral eontraet  was  afterwards  superinduced  upon  the  original  one, 
then  not  only  the  contract  itself,  but  its  consideration,  must  appear 
in  writing.  In  such  case  the  original  conaderation  cannot  be  the 
consideration  of  the  collateral  contract,  but  the  latter  must  rest 
upon  some  new  foundation.  But  here  there  could  be  no  disti9u:t 
consideration,  for  there  never  was  but  one,  moving  between  the 
parties,  and  that  was  the  credit  given  to  Scovell. 

HI.  Tlie  evidence  oflbred  at  the  trial  was  competent  to  explain 
tt!tA  ascertain  what  the  agreement  between  Scovell  and  the  plain- 
tiff was,  as  referred  to  in  the  guaranty ;  it  not  being  in  contradic- 
tiMi^  but  m  fintherance  of  it. 

Oaelbt  J.  When  this  cause  was  formeriy  before  ns  on  a  de- 
PMrreir  to  theplaintiff*s  evidence,  we  considered,  that  the  case  was 
disfeetive,in  not  showing  flie  consideration  for  the  defendant's  prom- 
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ise,  which  the  declaration  alleged.    The  gimmnty  of  the  defend-    June  Tefss 

ant  was  aloiie«  in  proof.     That  guaranfy  was  written  under  co»  1 — 

pies  of  the  notes  made  by  ScoveU^  which  purported  to  be  for  value  ^7 
recdvedf  and  although  we  conndered  that  a  sufficient  consideralion  ^  ^^^' 
to  support  the  guaranty,  yet  it  did  not  accord  with  the  conadera- 
tion  set  up  by  the  declaration,  which  was  the  sale  of  goods  by  the 
plaintiff  to  Scovell  at  the  defendant's  request :  and  we  held,  on 
the  authority  of  the  case  of  Leonard  v.  Vredenburghy  [8  /.  R.  29.] 
that  parol  proof  was  admissible  to  show,  that  the  actual  considera^ 
tion  of  the  defendant's  promise,  was  the  sale  of  goods  to  Scovell  at 
his  request. 

In  the  case,  as  it  now  presents  itself,  it  is  sufficiently  proved,  that 
previous  to  the  giving  of  the  notes  by  Scovell,  he  applied  to  the 
plaintiff  to  purchase  the  goods  in  question,  and  offered  the  defend- 
ant as  his  surety  ;  that  the  plaintiff  agreed  to  sell  the  goods  upon  the 
guaranty  of  the  defendant  for  the  payment ;  that  the  notes  of 
ScoveU  were  signed  by  him  ;  and  the  agent  of  the  plamt^,  about 
three  hours  after  they  were  so  signed^  called  with  them  on  the 
defendant ;  that  copies  of  the  notes  were  made,  and  the  guaranty 
of  the  defendant  written  under  the  said  copies.  The  goods  sold 
were  partly  delivered  to  Scovell  on  the  day  preceding  the  date  of 
the  notes  y  and  the  guaranty  is  stated  to  have  been  made  in  pur* 
suance  of  the  agreement  and  understanding  between  the  plaintiff 
and  Scovell. 

The  facts  in  this  case  show  with  sufficient  clearness,  that  the 
promise  of  the  defendant  to  guaranty  the  payment  of  the  notes 
was  a  part  of  the  original  negotiation  between  the  plaintiffs  and 
Scovell ;  that  the  defendant  must  have  understood  the  nature  of 
that  negotiation,  and  that  the  plaintiff  had  agreed  to  part  with  the 
property,  on  the  security  of  his  guaranty.  The  sale  and  guaran- 
ty, therefore,  in  the  langpage  of  C  /.  JGsiO,  in  Leonard  v.  Fredm- 
bwghy  were  all  one  original  and  entire  transaction,  and  the  sale 
and  delivery  of  the  goods  to  ScoveU  supported  the  promise  of  the 
defendant  as  well  as  the  promise  of  ScoveU.  The  case  seems  to 
fiill  directly  within  the  principles  of  Leonard  v.  Vredenburghf  and 
of  JfeUon  V.  Dubois^  [IS  /.  iZ.  175.]  which  latter  case  is  very 
fijmilar,  in  all  respects,  to  the  present    The  case  of  BaUey  ^  Bo* 


150  CASES  IN  THE  SUPERIOR  COURT  OF 

Jane  Term,   gert  v.  Prwman^  \\\J.  R.  SSI]  is  also  in  point,  and  is  also  siinflar 

to  the  present 

Whedwiight  w^^  interval  of  time  which  elapsed  between  the  sigmng  of  the 
^^^  ^  notes  and  of  the  guaranty,  does  not  destroy  the  entirety  of  the 
transaction.  Both  acts  were  done  in  pursuance  of  the  original 
agreements,  and  the  one  must  necessarily  have  preceded  the  oth- 
er. The  contract  made  with  Scovell  was  not  past  and  completed, 
until  the  guaranty  was  given  by  the  defendants.  In  Bailey^  Bo- 
gert  V.  Freemauj  the  guaranty  was  signed  at  a  difierent  time  and 
place  from  the  original  agreement.  There  is  no  foundation  for 
the  objection  to  the  form  of  the  declaration.  It  is  strictly  according 
to  the  facts  of  the  case,  and  agrees  in  all  respects  with  the  decla- 
ration in  the  case  of  kelson  v.  Dubois.  The  plaintiff  is  entitled  to 
judgment 

Judgment  far  the  plaintiffs  on  the  case  made. 

[H.  &  E.  Wilkes,  ottyt.  far  the  jilff,    E.  Anthon,  ofly.  /or  the  iejt,] 
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CUBISTIAN  J.   BUECKLE  AND  EmaNUEL  BuECKLE  Barckle  and 

Burckle 

V. 

^'^  Dock  Co. 

The  New-Yoek  Det-Dock  Coxpant. 

No  person  can  lay  tbe  foundation  of  an  action  againat  anotlier,  by  a  wrong  on  hia 
part,  or  by  a  neglect  or  breach  of  his  own  duty. 

The  defendants  were  proprietors  of  a  certain  dry-dock,  with  a  machine  to  raise 
vessels  out  of  the  water,  for  the  purpose  of  cleaning  and  repairing  their  bot- 
toou.  The  plaintiffi  hired  this  machine,  and  plaeed  a  vessel  upon  it,  under  the 
direction  of  their  own  agonts  and  workmen ;  and  in  an  attempt  to  burn  off  the 
tar  &om  her  bottom,  the  vessel  took  fire,  and  was  much  injured*  An  action  be- 
ing brought  by  the  plaintifl^  against  the  defendants  for  negligence  on  their  pert 
as  to  the  manner  in  which  the  machine  was  kept,  and  for  its  improper  construc- 
tion in  a  .pertain  particular,  the  defendants  proved  that  the  injury  to  the  vessel 
viras  occaaioned  by  carelesBneas  and  neglect  on  the  part  of  the  plaintifia  in  the 
use  of  the  machine.  The  Judge  charged  the  jury,  that  if  the  injury  were  attrib- 
utable to  carelessness,  or  want  of  common  precaution  on  the  part  of  the  fdwn- 
tiffSf  in  the  use  of  the  machine,  the  defendants  were  not  liable ;  and  the  jury 
having  returned  a  verdict  for  the  defendants,  a  new  trial  was  denied. 

This  was  an  action  on  tbe  case  for  injury  sustained  by  a  vessel 
belonging  to  the  pledntifls,  while  on  a  nul-way,  or  inclined  plane 
belonging  to  the  defendants,  for  repairs. 

The  declaration  contained  two  counts.  Tbe  first  set  forth  that 
tbe  plaintiffs,  on  the  first  day  of  Mayi  1837,  were  the  owners  of  a 
brig  called  the  Eagle,  and  that  the  defendants  were  the  owners  of 
a  certain  dry-dock  or  rail-way«  ^  intended  and  held  out  by  dien 
'*  for  the  receiving  and  repairing  of  ships  and  vessels,  which  they 
'*  were  bound  to  keep  in  good  order  and  repair,  and  in  a  state  and 
^<  condition  suited  to  tbe  purposes  aforesaid."  That  the  defend* 
ants  **  hired  the  same  to  tbe  plaintii&  for  a  certain  reward,"  *'  to 
**  receive  the  said  brig  for  the  purpose  of  repairing  the  same,  yet, 
**  the  defendants  not  regarding,"  &c.,  **  kept  the  said  dry-dock  or 
<<  rail-way  in  a  state  and  condition  so  unsuitable  to  the  purposes  of 
"  repairing  ships  or  vessels,"  "  that  by  reason  thereof,  and  of 
"  great  quantities  of  combustible  materiab,  which  they"  "  had 


153  CASES  IN  THE  SUPERIOR  COURT  OF 

June  Term,    "  carelessly,  and  negUgently,  and  contrary  to  their  duty  as  afore- 
**  said,  allowed  to  accumulate  and  attach  to  the  said  dry-dock  or 


^'S^'^*    "  raU-way,"  the  said  brig,  in  the  courtc  of  her  repairs,  through 
mt.  »^Wr  ^     ^^'^  unsuitable  condition  of  said  rail-way,  took  fire,  and  was 
Dmsk  Co.     greatly  injured,  &c. 

The  second  count  alleged,  that  the  defendants  received  the 
plaintiffs'  vessel  on  their  rail-way  for  repairs^  but  **  so  negligently 
^'  and  carelessly  managed  their  said  rail- way,  or  dry-dock,  that  the 
**  samey  by  and  through  the  eardessness  and  ndsmanagemeni  of  the 
"  defendants,"  •*  tookfire^  whereby,  and  by  means  of  the  defective 
**  conatruelidn  of  said  dry^docky  or  rail-way,"  the  said  brig  was 
greatly  injured,  &c. 

The  defendants  pleaded  the  general  issue,  and  the  cause  was 
tried  before  Mr.  Justice  Oaklev. 

At  the  trial,  it  appeared  that  the  dry-dock  or  rail-way  referred 
to*  was  a  madiine  by  which  vessels  are  drawn  out  of  the  water 
upon  an  inclined  plane,  for  the  purpose  of  cleaniBg,  graving,  and 
repairing  their  bottoms.  It  consists  of  a  cradle,  which,  after  re- 
ceiving the  vessel,  is  drawn  up  the  inclined  plane  with  the  vessel 
upon  it,  to  a  given  distance  out  of  the  water,  on  ways  prepared 
for  that  purpose.  When  the  vessel  is  thus  drawn  up,  the  cradle  is 
secured  by  paUs,  which  fall  into  certain  grooves  in  the  ways,  at  the 
bow  and  atem  of  the  vessel,  by  which  she  is  fixed  in  her  place. 
When  the  repairs  are  finished,  the  palls  are  raised,  and  the  cradle, 
with  the  vasKl  upon  it,  glides  down  the  inclined  plane  until  die 
vessel  meete  add  is  buoyed  up  by  the  water. 

It  also  ai^ared  by  the  testioKniy  of  one  Leslie,  whom  the 
plauitiffii  called  aa  a  witness,  that  he  had  been  employed  by  the 
defendants  eariy  in  March,  1827,  to  examine  the  dock,  and  state 
any  objections,  which  might  exist  in  regard  to  it  The  witness 
found  a  quantity  of  combustible  matter  beneath  the  cradle,  con- 
flisthig  of  tar,  pitch,  and  oakum,  the  remains  of  the  graving  and 
repmring  of  vessels,  which  had  been  albwed  to  accumulate  gra- 
dually there.  This  combustible  matter  extended  the  whole  length 
of  tfie  under  surface  of  the  cradle,  and  the  witness  considering  it 
as  dangerous,  recommended  that  the  whole  space  under  the  cra- 
dle should  be  covered  over  with  earth.     He  made  the  same  rep- 
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presentation  to  the  defendants  afterwards  repeatedly,  but  no  no-    Jane  Terai. 
tice  was  taken  of  his  caution.      The  witness  also  observed  that 
the  pawls  were  secured  by  ropes,  and  he  told  the  President,  that   ^  g^^ti*"^ 
they  were  unsafe, — stating  that  in  case  of  fire,  the  ropes  would  be  ▼. 

destroyed,  and  the  pawls  fixed  in  tlieir  grooves,  so  that  the  cradle  Dock  CoT^ 
and  vessel  could  not  be  launched  into  the  water.  He  therefore  re- 
commended, that  chmns  should  be  used  instead  of  ropesy  for  the  pur> 
pose  of  raising  the  pawls.  To  these  representations  the  President 
replied,  ^*  the  men  must  be  the  more  careful."  Leslie  also  recom- 
mended, that  the  sleepers  of  the  cradle  should  be  covered  with  a 
preparation  of  lime ;  and  on  one  occasion,  he  represented  the 
danger  to  two  of  the  directors  of  the  Company,  who  having  spo- 
ken to  the  President  in  relation  to  it,  were  answered,  that  there  was 
no  danger,  and  that  the  Company  were  insured.  The  President, 
however,  suggested,  that  buckets  should  be  made  ready  in  case  of 
fire,  but  the  witness  thought  they  would  be  useless.  The  witness 
further  stated,  that  he  suggested  various  other  precautions,  which 
being  disregarded,  he  left  the  employment  of  the'defendants,  eight 
days  before  the  injury  complained  of  in  the  declaration;  in  order 
to  avoid  the  responsibility  of  such  an  accident.  After  the  wit- 
ness had  left  the  Company^s  employment,  the  President  seemed 
disposed  to  adopt  his  precautions,  and  wished  him  to  speak  to  the 
defendants  upon  the  subject.  Nothing,  however,  was  done  to  avoid 
the  danger. 

The  witness  also  stated,  that  the  bottoms  of  several  vessels  had 
been  burned  off,  while  upon  the  cradle,  without  any  injury  from 
the  fire.  When  the  flames  were  too  vehement,  they  were  sub- 
dued by  brooms  prepared  for  that  purpose.  After  the  accident 
happened  to  the  brig  Eagle,  chains  were  attached  to  the  pawls  in- 
stead of  ropes,  and  the  bottom  of  the  cradle,  ivhere  the  combusti- 
ble matter  collects,  was  covered  with  sand. 

The  plaintiffs  called  several  witnesses,  from  whose  testimony  it 
appeared,  that  the  plainlifTs  were  the  owners  of  the  brig  Eagle,  de- 
scribed in  the  declaration ;  that  she  was  a  new  vessel,  which  had  been 
launched  a  few  weeks  befoi*e  the  accident,  and  her  bottom  payed. 
The  plaintifis  being  anxious  to  have  her  coppered  expeditiously,  had 

hired  the  defendants'  rail-way,  and  etnployed  their  oim  (plaintiffs*) 
VOL.  II.  20 
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June  Teim,    men  to  do  the  uDorkt  it  beinir  the  soIq  duty  of  the  defendants  to  raise 

18S9  . 

_  the  vessel  out  of  the  waten  and  to  return  her  there  again.     The 

finrckleT  whole  of  the  premises  were  open  to  the  inspection  of  the  plaintiffs 
ThAN^Y  D  ^^^  ^^^^^  agents,  and  the  combustible  materiab  collected  were  vi- 
Dock  Co.  sible  to  all  the  workmen.  It  further  appeared,  that  previously  to 
the  coppering  of  the  vessel,  it  was  necessary  to  have  her  graved^ 
and  for  this  purpose  empty  tar-barrels  were  prepared,  which  being 
sawed  asunder,  and  placed  under  the  parts  to  be  burned,  were  set 
on  fire,  and  the  flames  thus  communicated  to  the  vessel's  bottom. 
When  this  process  is  resorted  to,  buckets  and  brooms  are  prepared, 
that  in  case  of  accident  from  the  fire,  or  if  the  flames  are  too 
great,  the  fire  muy  be  reduced  or  extinguished.  From  the  testi- 
mony of  these  witnesses,  it  also  appeared,  that  the  burning  of  this 
vessel  was  conducted  in  the  usual  manner ;  but  when  the  fire 
was  communicated  to  the  tar  upon  her  bottom,  a  part  of  it  dropped 
upon  the  combustible  matter  below,  which  being  thus  set  on  fire, 
instantly  blazed  up  about  the  vessel,  drove  the  workmen  from  the 
rail-way,  and  resisted  all  efforts  for  its  extinguishment,  until  after 
the  combustible  matter  was  totally  consumed. 

It  also  further  appeared  that  the  ropes  attached  to  the  pawls  were 
burnt  off,  by  which  means  the  cradle  became  fixed  in  such  aman- 
ner,  that  it  could  not  be  launched :  if,  however,  the  pawls  had  been 
secured  by  chains,  the  witnesses  were  of  opinion,  that  the  cradle 
with  the  vessel  upon  it  might  have  been  launched  into  the  water 
within  two  minutesy  and  the  fire  thus  extinguished.  The  injury  to 
the  vessel  exceeded  two  thousand  dollars,  and  the  plaintiffs  were 
compelled  to  repair  her  at  their  own  expense. 

The  defendants,  on  their  part,  called  several  witnes«5s~to  show 
that  the  fire  was  communicated  to  the  vessel  and  the  combustible 
materials  entirely  by  the  carelessness  of  the  agents  and  workmen 
of  the  plaintiffs,  especially  by  the  haste  and  obstinacy  of  the  mas- 
ter of  the  Eagle.  That  befoie  any  vessel's  bottom  can  be  safely 
burned  upon  the  rail-way,  it  is  necessary  to  prepare  brooms  and 
pails  of  water,  that  in  case  of  too  much  flame,  its  progress  may 
be  mstanily  arrested.  That  in  this  case,  the  master  of  the  Eagle 
took  upon  himself  to  direct  the  operations,  and  although  warned 
repeatedly  against  the  consequences,  he  caused  fire  to  be  applied 
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to  ihe  vessel's  bottom  before  either  brooms  or  buckets  were  pre-    Jwn®  T«rm, 

^  1S29. 

pared.     That  by  this  meansthe  fire  had  made  such  progress  be- 

fore  any  attempts  could  be  made  to  arrest  it,  that  it  became  im-       Burckie 
possible  to  extinguish  the  flames  before  the  injury  was  done.  "pjie^yY.Dt 
The  witnesses  also  testified,  that  if  brooms  and  water  had  been     I^*'  Co. 
prepared,  the  evil  might  have  been  prevented,  but  that  the  ves- 
sel's bottom  was  not  in  a  safe  state  to  be  burned,  as  she  had  been 
recently  piqfe({.    Upon  these  points,  however,  the  testimony  was 
contradictory,  the  weight  of  it  being  with  the  defendants. 

Upon  these  facts,  the  Judge  charged  the  jury,  that  it  might  well 
be  doubted  whether  tlie  defendants  were  liable  for  any  injury  sus- 
tained by  the  plc^intifie,  in  consequence  of  the  alleged  insecure 
situation  of  the  railway,  as  every  body  was  free  to  use  it,  or  aot, 
it  being  open  to  inspection  in  all  its  parts.  For  die  purposes  of 
this  trial,  however,  he  charged  the  jury,  that  the  defendants  were 
liable  for  all  damage  resulting  from  their  neglect  to  keep  the 
rail- way  in  a  secure  situation,  unless  the  injury  arose  from  the  ne- 
gUgenee  ofthose^  who  used  it.  That  they  were  not,  however,  bound 
to  keep  it  in  such  a  state  as  to  guard  against  hazard  arising  from 
the  negligence  of  the  plaintiffs  or  their  agents.  If,  therefore,  the 
jury  believed,  that  the  persons  employed  about  the  vessel  did  not 
act  with  ordinary  prudence,  and  use  the  common  and  usual  pre- 
cautions against  fire,  or  if  the  vessel  was  not  in  a  situation  to  be 
safely  graved,  or  was  exposed  to  unusual  hazard  from  the  state  of 
her  bottom,  that  then  the  defcndaiits  were  not  liable. 

The  jury  returned  a  verdict  in  favour  of  the  defendants. 

Mr.  J.  ^nthon,  for  the  plaintifls,  now  moved  for  a  new  trial,  and 
contended,  that  under  the  first  count,  the  Judge  ought  to  have 
charged  the  jury,  that  the  defendants  were  liable  for  the  injury 
sustained  by  the  plaintifiTs,  if  there  was  such  negligence  on  the 
part  of  the  defendants  as  was  charged  in  that  count,  and  if  damage 
ensued  therefirom  to  the  plaintiflfs.  That- the  whole  body  of  the 
evidence  showed  conclusively,  that  this  negligence  did  exist ;  that 
it  exposed  vessels  to  great  danger,  and  required  more  than  ordi- 
nary care  on  the  part  of  those  engaged  in  graving  them*  That 
the  Company  had  notice  of  the  danger,  and  were  warned  against 
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Jun«TenB,    it,  and  that  such  danger  actually  proceeded  from  this  source. 

i —    [Mahew  v.. Bone,  1  Stark.  R.  423.    Clayt\  Weed,  5  Esp.  R.  44.] 

Burckle  and 
Burckla 

ThtNyVDry  '^'  '^^^  second  count,  besides  the  averments  of  negligence. 
Dock  Co.  contained  an  additional  averment  of  a  defective  construction 
of  the  rail-way,  and  ascribed  the  damage  to  both  causes;  the  ne- 
gligent accumulation  of  the  combustible  materials  and  the  de- 
fective construction  also.  On  this  count,  the  Judge  should 
have  charged  the  jury,  that  if  the  rail-way  was  defectively  con- 
structed, and  any  danger  proceeded  from  that  source*  they  ought 
to  find  for  the  plaintiffs.  He  contended  ihat  the  evidence  dearly 
•hewed  defects  in  the  construction,  and  proved,  that  if  chains 
bad  been  used  in  the  place  of  ropes,  the  pawls  might  have 
been  raised,  and  the  vessd  launched  info  the  water.  Upon  this 
point,  the  defendants  were  expi^ssly  warned,  and  having  neglected 
to  remedy  the  defect  until  after  the  injury  had  been  done,  they 
were  liable  to  the  plaintiffs. 

That  if  these  matters  did  not  form  a  cause  of  action,  as  set 
forth  in  the  declaration,  the  defendants  ought  to  have  deinur- 
fcd.  But  having  joined  issue  upon  them,  the  plaintiffs  were  enti- 
tled to  a  specific  finding  on  the  facts  under  tlie  charge  of  the 
Judge :  valeat  quantum  valere.  If  such  negligence  and  mal-con- 
Btruction  existed  on  the  part  of  the  defendants,  want  of  due  pre- 
caution on  the  part  of  the  plaintiffs  would  never  release  the  de- 
fendants from  their  liabilities. 

Ill,  On  the  whole  case,  the  weight  of  evidence  showed,  that 
the  injury  proceeded  from  the  combustible  materials  collected  be- 
low the  cradle,  the  burning  of  which  produced  the  injury  com- 
plained of.  The  Judge  erred,  therefore,  in  not  charging  specific 
colly  on  the  case  as  stated  in  the  declaration,  and  secondly,  in 
char^g,  that  carelessness  on  the  part  of  the  plaintiffs,  HeutraHz'- 
9d,  m  eflfect,  the  negligence  of  the  defendants,  and  relieved  them 
from  the  liability  attaching  to  them,  from  the  unfit  condition, 
and  defective  construction  of  the  rail- way.  [Tmcmend  v,  Sus, 
Tump.  Co.  6  John.  R.  90.1  . 
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IV.  As  the  Dry  Dock  Company  enjoy  privileges  by  public    Jane  Term, 
grant,  on  the  condition  of  having  proper  rail-ways,  all  rules  arc 


Dttrckle  tnd 


to  be  inteipreted  strictly  against  them  for  the  benefit  of  the  com-       Bwckto 

.  Dock  Co. 

V.  The  verdict  was  against  ihe  evidence.    ' 

As  to  the  general  question,  Mr.  Anihon  contended,  that  in  all 
cases  where  one  person  holds  out  to  another  his  power  and  ability 
to  do  or  perform  anything  for  a  reward,  he  is  liable  for  negligence 
and  unskilfulness.  He  said,  that  our  law  upon  the  subject  was 
borrowed  from  the  civil  law,  and  that  he,  who  lets  a  carriage  or 
machine,  warrants  against  all  defects.  So  he,  who  hires  out  casks, 
which  arc  defective,  is  liable  by  the  civil  law  forthe  consequences; 
and  if  one  let  a  pasture  having  poisonous  herbs  therein,  he  would 
be  liable  by  the  same  law,  for  the  injury  they  might  occasion. 
This  is  also  our  law  of  bailment  in  one  of  its  Jbranches,  {loeatumy) 
as  appears  from  Jones  on  Bailment,  (page  49,)  and  Coggs  v.  Bar* 
nard,  Ld.  Ray^  902.  [He  cited  also,  Pandects,  Lib.  19,  tl  S,  Law 
19,  9ee,  I,  {si  quis dolia.)  ^ap.  Civ.  CodsyB.Sy  Irf .  8,  cAap.  S, 
sec.  1721,  (page  198  of  trans.)     PothitTy  vol.  2,  65  to  72.] 

J\fr.  Jay  and  Mr.  Baldwin^  for  the  defendants  contron  contended, 
that  ihe  cases  cited  on  the  other  side  did  not  apply.  That  in  this  case, 
there^was  no  special  agreement  whatever.  The  dock  was  open  to 
the  inspection  of  all  persons  desirous  of  hiring  it ;  and  the  defendants 
let  it  out  to  the  plaintiffs  in  its  actual  condition,  without  warranty  of 
any  kind.  The  plaintiffs  and  their  agents  knew  and  understood  the 
actual  conditbn  of  the  rail-way,  and  were  aware  of  all  the  pre- 
cautions necessary  for  its  use.  The  pawls  were  exposed  to  vieWy 
and  the  plaintifis  were  aware,  when  they  hired  the  rail-way,  that 
the  pawls  were  secured  by  ropes.  They  knew  the  hazard  origi* 
nattng  from  fire,  and  were  aware,  that  the  ropes  were  liable  to  be 
destroyed.  The  defendai;^ts  are  not  bound  by  their  charter  to  keep 
the  dock  in  repair,  and  they  have  no  monopoly*  There  are  other 
rail-ways  in  New-York,  and  the  defendants  may,  if  they  chooBe, 
allow  their's  to  sink  into  decay.  The  defendants,  in  fact,  under* 
take  nothing ;  they  exhibit  their  dock,  and  allow  all  parties  to  use 
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June  Term,   it,  who  choose  to  pay  the  hire,  and  take  the  consequences.     Here 
the  plaintiffs  employed  their  own  agents  and  workmen,  and  the 


BureuT     jury  have  found,  that  the  accident  proceeded  entirely  from  the  nc- 
TImN^Y  Dit  S'l^^nce  of  the  plaintiff^i  and  their  agents. 
Do«k  Co.         Upon  this  point,  the  charge  of  the  Judge  was  altogether  too 
favourable  to  the  plaintifls,  xind  they  cannot  have  a  new  trial  from 
any  error  in  the  cfiarge.      If  there  be  cause  of  complaint  any 
where,  it  is  with  the  defendants. 

A  party,  who  ases  a  machine  of  any  sort,  must  adopt  ordi- 
nary care  and  precaution  in  its  use,  or  he  cannot  complain  of  de- 
fects ;  and  this  is  a  principle  of  common  sense  as  well  as  of  law. 
[Butteifield  v.  Forrester,  11  EasLQO.  Esp.  JV*.  P.  218,  (599,  old 
ed.)  1  Cowm  78,  {Bu$h  v,  Bratnard>)  1  VentriSf  SIO.  Com. 
Dig.  action  on  the  ciue,  B.  4.] 

There  was  no  objection  at  the  trial,  as  to  the  charge  in  relation 
to  the  admission  of  the  evidence  of  negligence,  on  the  part  of  the 
plaintiffs.  They  are  too  latcj  therefore^  to  complain,  even  if  there 
was  a  cause  of  coniplainu  But  there  was  no  negligence  in  fact, 
as  it  was  clearly  proved,  that  the  injury  received  by  the  Eagle 
might  have  been  prevented  by  the  plaintiffs,  with  ordinary  care, 
and  would  never  have  occurred,  but  for  gross  negligence  on  their 
part.  There  is  no  reason,  therefore,  for  a  new  trial,  as  the  charge 
was.  favourable  to  the  plaintiffs,  and  the  ji^ry  found  according  to 
the  evidence. 

Hoffman  J.  It  appears  from  the  evidence  presented  by  the  case, 
that  when  fire  is  about  to  b6  applied  to  a  ship's  bottom,  water  and 
brooms  are  usually  provided,  to  guard  against  accidents ;  and 
that  with  these  precautions  a  vessel  may  be  safely  graved.  The 
plaintiffs,  although  warned  that  there  would  be  hazard,  unless 
such  care  was  taken,  having  neglected  all  the  usual  precautions* 
eannot  found  an  action  for  damages  upon  their  own  negligence. 

The  rule  of  the  civil  law,  I  apprehend,  does  not  sustain  the 
counsel  for  the  plaintiffs  in  the  position  he  has  taken  ;  becauae 
from  the  testimony  it  clearly  appears,  that  they  have  suffered 
entirely  from  thtbr  own  carelessness  and  want  of  caution, — even 
if  (hare  was  some  negligence  on  the  part  of  the  defendants.     In 
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order  to  lay  the  foundation  of  an  action  against  the  drfendmii    ^^^^^ 
for  a  negligence  of  this  kind,  the  neglect  complwned  of,  must  be    ^^^^  ^ 
the  cause  of  the  plaintiflTs  loes.     But  in  this  case  there  is  no      BuroUo 
evidence  to  sustain  the  principle,  upon  which  the  action  rests.  xheN.Y.Dij 
I  see  no  error  in  the  charge  of  the  Judge,  and  am  satisfied,  that     ^^^^  ^*^ 
the  motion  for  a  new  trial  must  be  denied. 

.  But  as  the  second  count  of  the  plaintiffs'  declaration  charges 
upon  the  defendants  a^mal-construction  of  a  part  of  the  machine, 
which  they  let  to  the  plaintiffs,  it  may  not  be  improper  to  ascertain, 
whether  there  is  any  just  cause  of  complaint  from  that  source. 
The  pawls  attached  to  the  cradle,  it  seems,  were  secured  by  ropes ; 
and  the  plaintiffs  insist,  that  these  pawls  should  have  been  secured 
by  chains.    But  it  seems  to  me,  that  the  defendants  were  hardly 
bound  to  take  such  a  precaution,  since  they  could  not  have  anti- 
cipated a  fire,  which  should  extend  to  the  cradle.   But  if  this  was 
a  defect  in  the  machine,  it  was  an  apparent  one,  and  open  to  the 
plaintifli.     If  they  thought  the  rail-way  insecure,  they  were  not 
bound  to  use  it;  and  the  defendants  in  my  view  of  the  case  war- 
ranted nothing  connected  with  their  rail^way.    A  commission 
nierchant  is  not  bound  to  store  his  goods  in  a  fire-proof  building, 
although  they  would  be  much  safer  there  than  in  a  wooden  ware- 
house*   The  law  leaves  the  owner  to  effect  insurance  in  such 
cases,  and  imposes  no  obligation  on  the  commission-merchant,  to 
seek  a  plsU^e  of  storage,  which  is  absolutely  secure. 

In  this  case,  although  the  rail-way  would  have  been' safer,  if 
the  pawls  had  been -secured  by  cliains  instead  of  ropes ;  still  the 
defendants  were  not  bound  to  provide  chains, — since  the  plaintiflb 
were  at  liberty  to  exercise  their  own  judgments,  as  to  the  safety 
of  the  machine. 

Suppose  the  defendants  had  persisted  in  the  use  of  ropes,  after 
the  accident  took  place ;  could  their  customers  complain  of  this 
resolution  1  They  have  the  option  to  use  the  machine  or  not  to  use 
it,  as  they  may  think  proper,  and  they  must  rely  upon  their  judg- 
ments as  to  its  safety.  It  is  true  the  ropes  were  burnt,  and  by 
that  means  the  plaintifis  were  deprived  of  the  power  of  launch- 
ing the  cradle  and  vessel  into  the  water :  but  it  must  be  remem- 
bered, that  the  ropes  were  destroyed  by  a  fire  originating  in  the 


leO  CASES  IN  THE  SUPERIOR  COURT  OF 

Jane  Term,    plaintiffs*  negligence'.     The  injury  did  not  in  fact  proceed  from 
*    *'        any  defect  in  the  machine,  but  from  want  of  caution  on  the  part 

^«j^J^"^   of  the  plaintifik,  and  they  cannot,  therefore,  sustain  their  action. 
▼•  In  my  view  of  the  subject,  the  charge  of  the  Judge  was  cor- 

Dock  Co.  r^t ;  and  I  do  not  think,  that  the  jury  have  found  against  the 
weight  of  the  evidence  under  the  charge.  On  the  contrary,  the 
proof  was  strong  to  charge  the  plaintiffs  with  gross  negligence  on 
their  part ;  although  it  is  evident,  that  there  was  some  cause  of 
complaint,  as  to  the  situation  of  the  rail-way,  in  relation  to  the 
accumulation  of  combustible  materials  under  the  cradle.^  Upon 
the  whole  view  of  the  case,  I  am  clear,  that  this  action  cannot  be 
sustained,  and  that  the  motion  for  a  new  trial  must,  therefore,  be 
denied. 

Oaklet  J.  The  defendants  were  proprietors  of  a  ceruun  dry-dock 
or  rail-way,  with  a  machine  for  raising  vessels  out  of  the  water,  for 
the  purpose  of  cleaning  and  repairing  them.  The  plaintiffs  hired  the 
machine,  and  placed  their  brig  Eagle  upon  it,  under  the  direction 
of  their  own  agents  and  workmen  ;  and  in  the  attempt  to  burn 
<^  the  tar  from  her  bottom,  she  took  fire,  and  was  much  injured^ 
They  have  brought  this  special  action  on  the  case  against  the 
defendants  for  damages ;  and  they  rest  their  right  of  recovery  on 
two  grounds  t  1st,  that  the  defendants  had  negligently  suffered  a 
quantity  of  combustible  materials  to  accumulate  under  the  ma- 
chine, by  means  of  which  the  fire  originated  and  was  communica- 
ted to  the  vessel;  and  2dly,  that  the  machine  itself  was  insecurely 
and  improperly  constructed,  so  that  the  plaintiffs  were  unable  to 
rescue  the  vessel  from  the  fire;  by  launching  her  into  the  water. 

The  defence  was,  that  the  fire  originated  from  the  carelessness 
and  negligence  of  the  plaintiffs^  and  from  their  omitting  to  use 
the  ordinary  precautions,  in  such  cases,  against  fire.  The  Judge 
charged  the  Jury  that  the  defendants  were  not  liable,  if  the  inju- 
ry arose  from  the  negligence  of  the  plahUiffa  or  their  ageflts ;  and 
that  they  were  not  bound  to  put  their  machine  in  a  state  to  guard 
against  hazard,  arising  from  the  want  of  ordinary  care-  on  the 
part  of  those  who  used  it ;  and  under  this  charge,  the  jury  found 
a  verdict  for  the  defendants.  The  plaintiffs  now  move  for  a  new 
trial,  on  the  ground  that  the  Judge  misdirected  the  jury. 
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Assuming  that  the  defendaats  would,  under  any  circumstanceef,   JwmT 
be  liable  for  injury,  sustained  by  vessels,  while  repairing  under  the 


BurUeand 


superintendence  of  their  owners,  I  think  it  quite  clear,  upon  gene-      BmLto 
ral  principles,  that  no  action  can  be  sustained,  where  the  plaintifib  .j-^^^y  thm 
have  been  guilty  of  negligence  in  managing  their  own  property.     Dock  Cow 
and  have  thus  in  fiict  caused  the  very  injury,  of  which  they  oon- 
plain.    No  man  can  lay  the  foundation  of  an  action  against  an- 
other by  his  own  wrong,  or  by  the  breach  of  any  duty  on  his  part. 
This  is  the  dictate  of  common  justice  as  well  as  of  common  sense. 
The  defendants  in  the'  present  case,  to  say  the  most,  wer^  only 
bound  to  keep  their  maclune  in  a  situation  capable  of  being  safely 
used,  for  the  purposes  for  which  it  was  intended,  by  those,  who 
should  manage  it  with  ordinary  care.     They  cannot  be  held  Co 
warrant  the  plaintiffii  against  the  consequences  of  their  own  raah« 
ness. 

In  the  case  of  Bush  v.  Brdnard  [1  Cowm  78]  the  principles 
above  laid  down  are  fully  recognized.  The  Chief  Justice  sayi^ 
<c  it  is  necessary  to  inquire,  not  only  whether  the  defendant  has 
<<  been  guilty  of  culpable  negligence  on  his  part,  but  whether 
**the  plainUff  is  free  from  a  similar  charge.'*  The  cases  of 
Sbfthe  V.  Topham.  (Cro.  James  158.)  and  BuUerfieid  v.  Fsrresier, 
(1 1  East  60.)  go  upon  the  same  principle. 

I  do  not  think  it  necessary  to  pursue  the  subject  further.  It 
seems  too  plain  for  any  question. 

It  was  contended  also  on  the  argument  that  the  verdict  was 
against  the  weight  of  evidence,  as  to  the  alleged  negligence  of 
the  plaintlfib  agents,  and  the  cause  of  the  fire.  I  think  other- 
wise.  The  evidence,  detailed  in  the  case,  is  very  strong  to  show 
gross  carelessness,  and  even  rashness  on  their  part,  and  it  fully 
warrants  in  my  judgment  the  conclusion,  which  the  jury  drew 
from  it* 

Motion  far  a  new  trial  derUid. 

[E.  Anthon,  M'yfw  the  ptffs.     Hallett  and  Walker,  M'}f  for  the  d^.  ] 
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IStt. 


I:  J.  &  W.  G.  Ward  versus  Selah  Van  Duzer. 


Via  Dmer. 


In  order  to  charge  a  defendant,  in  an  action  for  money  paid,  for  the  purchaae  of 
Moek  on  hit  account,  and  by  his  order,  the  plaintiff  miut  clearly  show  the  an* 
thMity  under  whieh  he  acted,  and  prove  that,  he  was  instructed  by  the  defend- 
ant to  make  the  purchase.  And  where  the  proof  was  so  defective  at  the  trial 
that  the  jury  would  have  been  compelled  to  infer  such  authority  from  conversa- 
tions and  admissions  of  the  defendant,  which  were  neither  explicit  not  satis&cCo- 
ry,  the  plaintiflb  were  non-suited  and  the  Court  refused  to  set  the  non-suit  aside. 

At  the  time  of  the  purchaae  of  the  stock  by  the  pUintifis,  the  persons  with  whom 
they  contracted  for  its  delivery  had  no  stock  standing  in  their  names  on  the  books 
of  the  corporation  by  which  it  was  issued,  and  there  was  no  evidence,  that  they* 
were  in  fact  the  owners  of  the  stock,  which  they  professed  to  sell.  Held,  that 
the  tnasaction  was  void  under  the  act  relative  to  stock-jobbing,  and  that  the 
i'  action  could  not  be  sustained. 


This  was  an  acUon  of  assuoipsit  for  money  paid  by  the  plaintif&r 
for  the  defendant  in  the  purchase  of  stock  for  him  and  by  his  or- 
dersy  or  to  recover  the  value  of  the  stock  which  consisted  of  fifty 
shares  in  the  Fulton  Bank,  of  the  city  of  New*York. 

The  cause  was  tried  before  Mr.  Justice  Oaklet,  and  at  the  trial 
the  plaintilBSs  called  William  J.  Robinson,  a  stock  broker,  as  a  wit- 
ness, who  testified,  that  on  the  19th  of  May,  1826,  he  sold  to  the 
plaintiflb  fifty  shares  of  stock  in  the  Fulton  Bank,  at  84  per 
cent  on  its  par  value,  for  which  the  plaintifls  at  the  end  of  60  days 
paid  him  the  cash  with  interest  from  the  date  of  the  purchase. 
But  at  the  time  of  the  sale  the  witness  had  not  a  single  share  (A 
the  stock  standing  in  his  name,  neither  could  he  recollect  whether 
he  transferred  the  fifty  shares  to  the  defendant  when  he  received 
his  money,  nor  whether  they  were  in  fact  transferred  at  all,  (as  he 
acted  as  a  broker  for  other  persons,)  although  he  presumed  they 
must  have  been  conveyed  to  the  plaintiff. 

The  witness  being  cross  examined,  and  asked,  who  the  owner  of 
the  stock  was,  the  counsel  for  the  plaintifis  objected  to  the  question, 
buttheobjectionwasoverruled,andanexception  was  thereupon  taken 
to  the  opinion  of  the  Judge.  The  witness  then  testified,  that  he  sold 
the  stock  for  J.  M.  D.  Lawrence  and  S.  L.  Gouverneur,  but  he  knew 
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not  whether  they  had  any  stock  standing  fai  their  names^  either  on   JwyTcns 


the  19th  of  May,  when  the  sale  took  place,  or  on  the  20th  of  Jnly, 

^17 Aid 

when  payment  was  made ;  nor  was  the  witness  privy  to  any  transfer  ^^ 

of  the  stock  by  them.  He  howeyer  paid  over  the  money  received  ^^ 
of  the  plaintiffs  to  his  principals^  and  he  therefore  concluded  that 
a  transfer  of  the  shares  took  place.  The  witness  testified  further^ 
diat  it  is  the  common  custom  well  known  to  all  dealers,  to  trans- 
fer bank  stock  by  means  of  powers  of  attorney  authorisdng  the 
transfers,  which  accompany  the  certificates  of  stoek,  and  these 
cerUficates  and  powers  pass  from  hand  to  hand,  as  if  they  were 
negotiable.  The  witness  presumed,  that  his  principals  owned  tfie 
stock  when  he  sold  it,  although  it  might  have  been  hypothecated 
for  some  loans. 

The  plaintiffs  then  called  a  witness,  who  testified,  in  sobetancey 
that  the  defendant  had  admitted  to  him,  that  he  had  directed  the 
pbdntifb  to  purchase  some  stock  in  the  Fulton  Bank,  (without  stat> 
ing  the  quantity,  however,)  and  that  he  had  paid  $200,  on  account 
of  the  purchase.  Another  witness,  (a  clerk  of  thejdaintiflV)  also 
testified,  that  on  the  19th  of  May,  he  heard  the  defendant  con* 
suiting  with  the  plaintifis,  as  to  the  expediency  of  purchasii^  sloek 
in  the  Fulton  Bank.  But  he  heard  no  orders  for  that  puipoee 
given,  and  all  other  facts  known  to  him  he  derived  from  the  plain- 
tiffs and  their  books. 

The  cashier  of  the  bank  was  then  called,  who  testified,  fliat 
neither  on  the  19th  of  May,  1826,  nor  on  the  20th  of  July  follow- 
ing, nor  at  any  intermediate  period,  had  Lawrence  any  stock 
standing  in  his  name  on  the  books  of  the  Fulton  Bank,  On  flie 
1 5th  of  July,  Crouvemeur  had  thirty-five  shares  standing  in  bis 
name,  which  he  afterwards^  on  the  22d  of  the  same  month,  trans- 
ferred to  Robinson  and  another  person.  Robinson  transfenred 
fifteen  shares,  which  stood  in  his  name,  but  no  stock  tdoi  ever  froet* 
ferred  to  the  defendant^  and  he  never,  at  any  time,  held  any  stock  in 
the  bank  in  his  own  name ;  but  the  plaintiffs  at  all  times  between 
the  periods  above  specified,  were  holders  of  a  large  number  of 
shares. 

The  plaintiflb  then  produced  a  certificate  of  fifty  shares  of  said 
stock,  with  a  power  of  attorney  attached  thereto,  and  offeied  to 
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'"■M^***!   Inuufer  the  same  to  the  defendant,  upon  receiving  the  same 


.  amount  therefor,  which  they  had  paid  to  Robinson. 


Y.  The  cause  being  rested  upon  this  evidence,  the  defendant  mov- 

YMDmr.^  ^  fy^  ^  nonsuit,  which  was  granted  by  the  presiding  Judge,  who 
gare  the  (daintiffii  leave,  at  the  same  lime,  to  move  to  set  it  aside. 

Mr»  J.  Hoytj  for  the  plaintifib,  now  moved  to  set  the  nonsuit 
Mide»  and  contended, 

I«  That  there  was  sufficient  testimony  given  to  entitle  the 
plaintifis  to  go  to  the  jury. 

IL  That  as  to  the  statute  relative  to  sales  of  stock,  [2  JL  L. 
187,]  ihepIatNlf^  were  under  no  obligation  to  set  it  up  as  against 
Robinson,  and  the  defendant  could  not  avail  himself  of  it  to  de* 
ibat  the  action.  He  considered  the  money  advanced  as  a  loan  to 
the  defendant,  and,  as  this  w^as  not  an  action  upon  the  cc/nti'atty  the 
plainkifi  were  entitled  to  recover  back  the  money  paid  out  for  the 
defendant  It  wad  not  necessary  that  the  stock  should  stand  in  the 
name  of  the  vendor; — ^it  was  sufficient  if  heoioned  it.  [7  Cow. 
S4»  Fr09t «.  Clark$onJ]  Here  the  plaintiffs  purchased  the  stock, 
and  the  defendant  could  have  received  it  at  any  time  by  paying  the 
money  advanced.  VHiether  the  plaintiffs  were  directed  to  buy 
the  stock  or  not,  was  a  question  for  the  jury,  and  there  was  evi- 
dence enongh  to  satisfy  them  upon  that  point.  At  all  events^  the 
plain tiffii  were  entitled  to  an  opinion  of  the  jury  upon  the  facts, 
and  the  nonsuit  was  improperly  granted.  [Mr.  Hoyt  also  cited 
theibllowing  cases :  1  Mass.  R.  ISd.   3  T.  R.  418.   6  T.  R.  61.] 

Mr.  JhUhm  for  the  defendant,  contra,  contended, 

I.  That  there  was  no  evidence  to  sustain  the  action,  nor  any 
evidence,  from  which  the  jury  could  legally  infer  the  existence  of 
a  contract ;  and  if  the  case  had  gone  to  the  jury,  and  they  had 
found  for  the  plcuntiffs,  their  verdict  would  have  been  set  aside  as 
against  evidence.  The  evidence  does  not  prove  any  authority  on 
flie  part  of  the  plaintifls  to  purchase  stock  for  the  defendant  of  any 
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kind,  and  if  ii  showed  a  general  intention  on  the  pert  of  the  de-   jnae  Tann, 

feadant  to  purchase,  there  was  still  a  total  want  of  all  proof  as  to * 

the  quantity  to  be  procured. 

II.  The  contract  was,  at  all  events,  void  by  the  statute.  It  is 
proved,  1.  That  Robinson,  the  broker,  had  no  stock  at  the  time 
he  pretended  to  sell  fifty  shares  to  the  plaintiffs.  2.  Neither  Law« 
rence  nor  Grouverneur  had  any,  nor  was  any  eyer  trantferred  to 
the  defendant.  It  was  then  a  mere  jobbing  transaction,  at  least 
OQ  the  part  of  those,  who  sold  the  stock  to  the  plaintiffs,  if  any  in 
fact  was  sold.  But  it  \a  not  even  proved,  that  any  stock  was  ever 
conveyed  to  the  plaintiffs  by  Robinson,  and  as  they  had  a  large 
quantity  of  their  own,  the  presumption  is,  that  the  sales  were  all 
ideal,  founded  upon  contracts  to  deliver  stock  at  a  future  period, 
the  sellers  having  none  in  possession  at  the  time  of  the  purchase, 
on  the  part  of  the  plaintiffs. 

Mr.  Hoytf  in  re[dy,  said  that  if  the  plaintiffs  were  bound  to  show 
an  express  authority,  they  had  shewn  it  by  the  testimony  of  the 
clerk,  who  had  heard  the  defendant  consulting  with  the  plaintiffs  as 
to  the  purchase*  Add  to  this  the  fact,  that  the  defendant  paid .  the 
plaintiflb  f  200  (xi  account  of  the  stock,  and  his  admission  of  a 
purchase,  and  he  thought  the  authority  of  the  plaintiffs  was  fully 
made  out. 

Oaklet  J.  I.  There  was  no  evidence  of  any  authority  by 
the  defendant  to  the  plaintiffs  to  purchase  stock,  of  a  certain  char- 
acter, so  as  to  enable  the  jury  to  find  any  verdict  in  the  case.  The 
only  proof  on  the  subject  was  furnished  by  the  testimony  of  fFiU- 
coXf  who  stated  that  the  defendant  told  him,  that  he  had  directed 
the  plaintiffs  to  purchase  some  stock,  and  had  paid  $200  on  ac* 
count  If  the  jury  had  been  left  to  pass  on  this  evidence,  they 
eould  have  found  nothing.  II.  There  was  no  proof,  that  the  plain* 
tiffs  ever  purchased  any  stock  for  the  defendant. 

None  was  ever  transferred  to  the  defendant  on  the  biooks  of 
the  bank. 
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June  Tentiy  2.  The  power  of  attorney  spoken  of  by  Robinson,  (and  which 
he  mere]y  presumes  must  have  existed,)  if  it  existed  at  all,  is  shown 
to  have  been  in  the  hands  of  the  plaintiffs,  aud  they  ought  to  have 
produced  it.  Parol  evidence  of  its  contents  was  incompetent,  and 
there  was  therefore  no  proof  at  all  of  the  pretended  sale  by  Jlo6- 
truon  to  the  plaintiffs. 

3.  There  was  no  stock  in  existence,  which  was  the  pretended 
subject  of  the  sale.  Robinsan  had  none,  and  Lawrence  and  Crouo- 
emeuTy  for  whom  he  pretended  to  act,  had  none. 

It  is  clearly,  as  the  case  stands,  a  void  transaction,  within  the 
act  relative  to  stock-jobbing.  That  act  makes  entirely  vmd  (2  JR. 
L.  187,  s.  18,)  all  contracts  for  the  sale  of  the  stock  of  any  liank, 
unless  the  seller,  at  the  time  of  the  contract,  shall  be  in  the  actual 
possession  of  the  certificate  of  such  stock,  or  otherwise  entitled  to 
the  same  in  his  own  right,  or  duly  authorized  by  some  person  so 
entitled,  to  transfer  such  certificate.  If  Robinsan^  therefore,  or 
Gouvemeur  and  Lawrence,  who  were  the  pretended  sellers  of  the 
stock,  were  not  entitled  to  any  on  the  day  of  the  sale,  and  were  not 
possessed  of  any  certificate  of  stock,  the  whole  contract  between 
the  plaintiffs  and  Robinson  was  illegal  and  void.  The  proof  shows^ 
that  neither  of  them  at  the  time  had  any  stock  standing  in  their 
names  in  the  books  of  the  bank,  and  there  was  no  evidence  of  any 
certificate  of  stock  in  the  names  of  either.  Robinson  does  not  pre- 
tend to  say  that  he  bad  any,  and  he  must  have  known  the  feet,  if 
it  had  been  so. 

The  afiair  was  manifestly  a  mere  stock-jobbing  transaction,  and 
if  the  proof  had  shewn  that  the  plaintiffs  acted  on  it,  in  pursuance 
of  any  authority  from  the  defendant,  thd  whole  proceeding  being 
illegal,  the  plaintiffs  could  not  call  on  the  defendant  to  refund  them 
the  money  paid  on  the  pretended  purchase.  *  No  right  of  action 
could  accrue  to  the  plaintiffs  from  their  own  violation  of  the  law ; 
much  less  can  the  plaintifis  claim  to  have  made  the  purchase  for 
the  defendant,  when  it  i&  evident,  that  if  he  can  give  any  authority 
to  purchase  at  all,  he  must  be  presumed  to  have  authorized  a  legal 
purchase  only. 

Motion  to  set  aside  nonsuit  denied. 
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NoTB.— The  Court  leeted  their  judgment  on  the  ground,  that  there  was  no  evi-    Jum  Tenn, 
dence  to  show  that  the  defendant  had  authoiized  the  purchase  of  the  stock,  so  that 


the  jury  could  haTe  found  a  verdict  on  the  proof  as  it  stood.  Famham  and 

''    ^  Pollard 


▼. 


[Ward  and  Hoyt,  JHWysJbr  p^s.     W.  A.  Seely,  JUPy  far  rf^.]  Row  dt  othen. 


Charles  Farnham  and  Calvin  Pollard 

versus 
William  E.  Ross  and  others. 

Theplaintiffii  entered  into  a  covenant  with  the  defendants,  whereby  they  stipulated 
to  build  and  finish  the  Masonic  Hall  in  the  city  of  New-York,  within  a  certain 
period,  under  a  penalty  of  thirty  dollars,  as  liquidated  damages  for  each  and  every 
day  the  work  should  remain  unfinished  after  the  stipulated  time.  HeM,  that  by 
the  true  construction  of  the  covenant,  the  building  was  not  to  be  finished  oAse* 
bUdy  within  any  stipulated  period ;  but  if  not  completed  by  the  time  fixed,  the 
plaintiflb  were  liable,  for  each  day's  delay,  to  the  amount  of  the  liquidated  da- 
mages. 

The  plaintiffii  completed  the  building  within  the  specified  time,  with  the  exception 
of  the  front  doors,  and  a  certain  stair-way.  These  would  have  been  eompleted 
also,  but  for  the  defendants  themselves,  who  made  certain  alterationa  in  their 
plan  of  the  stairs,  and  delayed  the  finishing  of  the  doors.  In  an  action  upon 
the  covenant  for  the  contract  price  of  the  work,  it  was  held,  that  this  proof  sup« 
ported  the  averment  of  performance  on  the  part  of  the  plaintifis,  and  that  the 
defendants  could  not  interpose,  as  a  defence,  a  delay  occasioned  by  their  own 
acts.  As  the  plaintifis  would,  but  for  tfie  defendants,  have  completed  the  buiM- 
ing  within  the  specified  time,  their  conduct  was  tantamount  to  an  averment  of 
performance  on  their  part,  and  a  refusal  by  the  defendants,  which  are  held  to  be 
equivalent  to  an  actual  performance.  4 

Covenant  upop  articles  of  agreement  for  buSding  the  Masonic 
Hall,  in  the  city  of  New- York.  The  defendants,  in  their  own 
Barnes,  but  describing  themselves  in  the  body  of  the  articles,  as  a 
**  Committee  of  the  Masonic  Hall  Association,*'  entered  into  a 
contract  with  the  plaintifis,  under  seal,  bearing  date  the  16th  day 


it 
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lane  Tann,     lAarcb,  1827,  whereby  the  latter  agreed,  in  consideration  of  the 

^ sum  of  $10,750,  to  be  paid  to  them  by  the  defendants  at  such 

PoDard       times  as  might  be  required,  in  proportion  as  the  work  advanced, 
^*  **  at  their  own  proper  costs  and  charges  to  furnish  all  the  mate- 

**  rials,  work,  and  labor  necessary,  or  to  be  required  for  finishing 
*^  the  Masonic  Hall,"  then  building  in  Broadway,  in  the  city  of 
New-York,  **  and  build  the  same,  together  with  the  stair-way  in 
**  the  rear  of  said  HaO,  and  perform  said  work  according  to  the 
**  specifications"  annexed  to  the  agreement,  *^  and  to  execute  the 

whole  according  to  the  plans  to  be  furnished  by  Hugh  Reina- 

gle,"  &c.  Certfun  parts  of  the  work  were  to  be  completed  by 
the  first  of  May,  1827,  ^<  and  all  the  rest  of  the  work  "  undertaken 
by  the  plain tifis,  by  the  first  of  June  thereafter,  under  a  **  penalty 
**  of  thirty  dollars,  as  liquidated  damages,  for  each  and  every  day" 
the  work  should  remain  ^^  unfinished  after  the  day  last  men- 
«♦  tioned." 

The  declaration  counted  upon  the  articles  of  agreement,  and 
averred  a  general  performance  on  the  part  of  the  plaintifis,  and 
that  they  had  *^  built  the  stair-way  in  the  rear  of  said  Hall,"  and 
completed  the  whole  work  on  thQ  said  30th  day  of  June,  &c.,  set- 
ting forth  the  non-payment  of  the  money,  as  the  breach  on  the 
part  of  the  defendants. 

The  defendants  pleaded  payment,  and  several  special  pleas, 
putting  in  issue  the  performance  of  the  covenant  on  the  part  of 
the  plaintiffi,  and  also  that  the  plaintiffs  were  indebted  to  them  in 
the  sum  of  $3000,  "  liquidated  damages,"  for  not  having  com- 
pleted the  work  for  one  hundred  days  after  the  said  first  of  June, 
and  which  they  claimed  as  a  set-off.  They  also  added  a  notice  to 
their  plea,  in  which  they  claimed  to  set-off  the  sum  of  $3000 
against  the  demands  of  the  plaintifis,  which  sum  they  alleged  the 
plaintifis  had  forfeited  by  the  non-performance  of  the  work  within 
the  specified  time. 

Issues  being  joined  upon  the  pleas,  the  cause  was  tried  before 
the  Chief  Justice. 

At  the  trial,  it  appeared  that  tlie  plaintiffs  had  completed  all 
their  work  according  to  the  stipulations  of  the  covenant,  and  with- 


THE  CITY  OP  NEW-YORK..  169 

in  the  specified  time,  except  the  stairs  therein  referred  to,  and  the   JuneTenn, 
front  doors  of  the  buildings  which  were  not  finished  until  some  . 
time  afterwards.      But  it  also  appeared  that  when  the  plain tifis       PoUAid*" 
were  about  to  build  the  stair-way,  the  defendants  directed  (hat  aQ  TtQg^Z'^^^h^Btm^ 
iron  stair-way  should  be  substituted  for  the  wooden  one  described 
in  the  articles,  and  it  was  agreed  that  the  sum  of  {|(90  should  be 
deducted  by  the  plaintiffs  from  the  amount  of  the  contract,  on  ac- 
count of  this  change.      But  for  this,  the  siBXFs  would  have  been 
completed  by  the  time  specified  m  the  articles.    With  regard  to 
the  front  doors,  it  appeared  that  shortly  before  the  said  first  of 
June,  the  pl^ntiffs  employed  several  workmen  to  complete  the 
doors  by  that  day;  but  Mr.  Reinagle,  on  the  part  of  the  defend- 
ants, desired  that  the  work  on  them  might  not  be  hurried,  as  be 
wished  the  doors  to  be  constructed  by  two  particular  workmen. 
For  this  purpose,  he  applied  to  Brown,  one  of  the  defendants,  who 
consented  to  have  the  doors  completed  by  these  two  workmen; 
notwithstanding  they  might  not  thereby  be  completed  by  the  stip- 
ulated time  ;  and  temporary  doors  were  put  up  by  the  plaindf&|  to 
secure  the  building  while  the  principal  ones  were  in  the  workmen's 
hands. 

The  counsel  for  the  defendants  contended,  that  this  testimony 
did  not  prove  a  performance  of  the  covenants  on  the  part  of  the 
plaintifb;  but  the  Chief  Justice  overruled  the  objection,  and  di- 
rected the  cause  to  be  submitted  to  the  jury,  who,  after  having 
heard  the  counsel  for  the  parties,  returned  a  verdict  for  the  plain- 
tifls. 

The  defendants  having  excepted  to  the  opinion  of  the  presiding 
Judge,  Mr.  Staple$  in  their  behalf  now  contended. 

I.  That  as  the  declaration  was  upon  a  covenant,  the  pluntlffii 
were  bound  to  show,  that  they  had  performed  it  within  the  tune, 
according  to  the  terms  of  the  covenant.  This  they  had  not  done, 
for  by  their  own  witness  it  was  proved,  that  the  door  and  stadr- 
way  were  not  completed  unt3  long  after  the  first  of  June.  The 
plamtM  could  not  therefore  recover  in  this  form  of  actioii. 

VOL.  II.  28 


^   I 
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June  Term,    [S  Tem  R.  590.    8  John.  R.  S9S.     1  John.  Ca$u  22.   4  Cw€M 
— 1!!?: R.  664-     7  Tami.  R  646.] 

F«mbam   and 
PoUwd 

Ross&^othen.  ^^'  That  DO  parol  agreemeal  could  be  given  in  evidence  un- 
der the  declaration  to  charge  the  time  or  vary  the  the  terms  of 
the  contract     [3  /.  R.  528,] 

III.  The  admisnons  attempted  to  be  proved  were  not  the  ad- 
missions of  ally  but  only  of  a  part  of  the  defendants. 

3fr.  F.  TaUmadge  contra,  observed  that  the  last  objection,  if 
well  founded,  came  too  late  as  it  was  not  made  at  the  trial. 
There  was  enough  before  the  jury  to  show  that  the  defendants 
knew  of,  and  assented  to  the  alterations  and  delays,  all  of  which 
were  occasioned  by  them,  and  not  by  the  plaintiffs. 

II.  The  defendants  waived  all  objections  as  to  time,  and  can- 
not therefore  set  it  up  now  against  the  plaintiffs'  right  of  recovery. 
The  acts  done  by  the  plaintiff,  were  tantamount  to  a  strict  per- 
formance on  their  part,  for  they  would  have  completed  their 
work  by  the  time  stipulated,  but  for  the  defendants. 

III.  The  plaintiffs  were  not  bound  to  finish  the  building  by  the 
first  of  June.  This  is  not  the  true  construction  of  the  covenant 
They  might  have  delayed  its  completion  for  a  reasonable  time, 
but  would  have  been  liable  to  a  penalty  of  j^SO  per  day,  for  every 
day's  delay  after  the  period  stipulated.  But  such  delay  would 
be  no  breach  of  the  covenant  on  their  part,  which  would  prevent 
them  from  recovering  in  this  action. 

Oaklet  J.  This  case  comes  before  us  on  a  bill  of  exceptions, 
taken  by  the  defendants.  The  action  is  on  a  covenant,  by  which 
the  plaintiffs  stipulated,  to  build  the  Masonic  Hall,  in  the  city, 
and  to  finish  it  according  to  certain  specifications,  annexed  to  the 
contract  and  to  the  plans  to  be  furnished  by  an  agent  of  the  de- 
fendants.    Certain  portions  of  the  work  were  to  be  completed  by 
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the  first  day  of  May,  after  the  date  of  the  contract ;  and  the  whole    June  Term, 

by  the  30th  of  June,  "  under  a  penalty  of  $30,  to  be  paid  by  the L_ 

"  plaintifTs  as  liquidated  damages,  for  every  day,  that  the  same  ^"^IJ^***** 
should  remain  unfinished,  after  these  periods  respectively.   By  the  ▼• 

contract  a  wooden  stairway  was  to  be  put  up  in  the  buildmg,  and 
the  defendants  afterwards,  and  when  the  plaintifls  were  about  to 
commence  the  building  of  the  stairs,  directed  an  iron  stairway  to  be 
substituted,  which  was  not  finished  until  after  the  first  day  of  July. 
It  also  appeared  that,  the  main  door  of  the  building  was  not  com- 
pleted, by  the  time  specified  in  the  contract ;  but  when  the  plain- 
ti£b  were  about  to  employ  additional  workmen  to  finish  it  within 
the  prescribed  period,  the  defendants  requested,  that  it  might  be 
done  by  two  men  only,  with  whose  work  they  were  pleased ;  and 
that  it  was  accordingly  done  by  them. 

Upon  this  evidence,  it  b  objected,  that  the  plaintiflSs  have  not 
shown  a  performance  of  the  covenant  on  their  part  It  is  well 
settled,  that  where  the  action  is  on  the  covenant  itself,  the  plain- 
tiflf  must  show  a  strict  performance,  of  the  stipulations  on  his  part, 
and  within  the  time  limited  by  his  contract ;  and  that  evidence 
of  a  parol  agreement,  to  extend  the  time,  cannot  be  g^ven  to  ex- 
cuse the  want  of  such  performance.  [PhUUps  v.  Rose,  8  /.  il. 
392.  LiUle  v.  HoUandy  3  /.  R.  590.]  It  appears  to  me,  however, 
that  the  defendants,  in  the  present  case,  have  mistaken  the  true 
construction  of  the  covenant.  The  building  in  question  was  not 
to  be  finished  absolutely  within  any  stipulated  period.  If  not 
completed  by  the  30th  of  June,  certain  stipulated  damages,  were 
to  be  paid  by  the  pluntiffs  for  the  delay  :  but  the  evident  intent 
of  the  parties  was,  that  the  work  should  nevertheless  be  complet- 
ed, under  the  contract  It  was  not  necessary  therefore  for  the 
plaintiflfs  to  have  averred,  or  proved  that  the  house  was  completed 
by  the  30th  day  of  June.  A  general  averment  of  performance  on 
their  part  was  sufiicient ;  and  the  proof  in  the  case  supports  such 
an  averment. 

If,  however,  the  true  construction  of  the  covenant  were  other- 
wise, I  should  still  be  of  the  opinion,  that  the  plaintiffs  have  shown 
performance  on  their  part.  They  were  proceeding  to  complete 
both  the  stair-way,  and  the  door  within  the  time  limited,  when 
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Jim«  T«m.  they  were  prevented  from  doing  eo  by  the  interference  of  die  d«- 
■'  ,  fendafits ;  who  directed  a  diflerent  course  of  the  work.  This  was 
in  &ct  a  tender  of  performance  on  the  part  of  the  plaintiffs,  and  a 
refusal  by  the  defendants,  and  these  are  held  to  be  equivalent  to 
an  actual  performance.  And  it  is  also  held,  as  a  sound  principle, 
that  he  *<  who  prevents  a  thing  from  being  done,  shall  not  avail 
**  himself  of  the  uon-perfonnance  which  he  has  occasioned.** 
These  principles  are  recognized  and  established,  in  Flemmg  o. 
GUherty  (SJ.R.  631.)  and  are  entirely  applicable  to  the  present 
caae. 

JifoHonfoffr  a  new  trud  dtmed, 

[F.  A.T%i\mmg^tMy,/orth€pyf9.    Wm.  S.  Johnson,  fllfy>r  44^.] 


JottN  B.  Waistsl  versus  Joseph  T.  Holman. 

In  «v«i7  ec^em  for  «  libel,  a  piMeaikn  of  the  libelloua  matter  mart  be  diititictly 
Kfnni  i  aad  it  will  not  be  sufficient  to  aJlege,  that  the  defendant  eemposedi 
wrote,  and  dettvend  to  the  jMaUiff  a  certain  false,  malicious,  and  delkmaloi^ 
libel,  but  it  must  appear  upon  the  face  of  the  declaration,  that  the  libel  was,  in 
some  form,  made  public. 

It  i»  tt0t  necessary,  however,  to  arer,  in  direct  terms,  that  the  libel  was  communi* 
ealsd  to  thifd  persons,  but  it  wiU  be  sufficient  to  allege,  that  the  delbndant  jmh* 
Uikidt  and  caused  to  be  published,  a  certain  libel,  slthough  it  also  appeal*  thai 
it  was  addressed  to  the  plaintiff. 

Demurrer  to  the  first  and  second  counts  of  the  plaintiff's  dec- 
laration. The  action  was  for  a  libel  contained  in  a  letter  written* 
addressed,  and  sent  by  the  plaintiff  to  the  defendant ;  and  the 
question  was,  as  to  the  sufficiency  of  the  puhUcaiixm  set  forth  in 
the  declaration. 

The  first  count  averred,  that  the  defendant,  on  the  28th  day  of 
September,  in  the  year  1828,  at  the  city  and  county  of  New. 
York,  ^'  did  compose,  write,  and  deliver,  and  cause  to  be  compos* 
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ed,  wriUen,  and  delivered  to  the  plaintiff  a  certain  fioJbe,  aeanda*    June  Term, 

1889 

lousy^  malicious,  and  defamatory  libel  of  and  conceniing  the  — ! — 

plaintiff,  and  addressed  and  directed  to  him)  containing  the  false,  y. 

"  scandalous,  malicious,  defamatory,  and  libellous  matter  follow-    ^  Holm»^ 
**  ing,"  &c.,  setting  out  the  letter  in  h<Bc  verba. 

The  second  count  alleged,  that  the  defendant  ^^ published,  and 
"  caused  and  procured  to  be  published,  a  certain  other  false,  scan- 
**  dalous,  malicious,  and  defamatory  libel,  addressed  to  the  plain* 
"  tifi^  and  of  and  concerning  the  plaintiff,  containing  certain  other 
**  false,  scandalous,  malicious,  defamatory,  and  libellous  matter, 
**  of  and  concerniog  the  plaintiff,  as  follows,''  &c.,  setting  out  the 
letter  as  in  the  first  count. 

To  these  two  counts  the  defendant  demurred;  but  took  issue 
upon  the  other  counts  in  the  declaration,  which  were  for  slanden 

Mr.  J.  AtUhan^  for  the  defendant,  and  in  support  of  the  demur* 
rer,  contended,  that  as  the  first  count  set  forth  a  letter  in  hme  eer- 
ha^  written  and  sent  by  the  defendant  to  the  plaintiff,  a  publication 
of  it  to  a  third  person  should  have  been  averred,  in  order  to  make 
it  libellous.  The  gist  of  the  action  is  injuiy  done  to  the  charac- 
ter of  the  plaintiff  in  the  estimation  of  others,  and  this  could 
never  come  but  from  publication.  To  write  and  deliver  a  letter  to 
the  person  himself,  who  is  libelled,  is  no  publication,  for  he  may 
keep  it  entirely  secret.  The  defendant  does  not  put  the  defama- 
totj  matter  into  circulation,  and  of  course  does  not  injure  the 
plaintiff  to  the  estimation  of  others.  As  there  can  bo  no  libel 
without  a  publication  of  it  to  others,  besides  the  plaintiff,  the  pub- 
lication should  be  averred,  and  the  want  of  such  an  averment  is  a 
jbtal  defect  in  the  declaration.  [Lykv.  Clason^  i  Coined  R.  580.] 

The  second  count  is  substantially  like  the  first,  and  as  it  also 
sets  out  the  subject  matter  in  hoc  verba,  the  Comt  will  judicially 
wlderstand,  that  the  supposed  libel  is  a  letter  addressed  by  the  de- 
fendant to  the  plaintiff.  The  publication  of  this  letter  should 
then  be  diatinetly  averred,  and  it  is  not  sufiicient  to  state  in  gene- 
ral teriT)6>  that  the  defendant  ^^pnbUshed,  and  caused  U  to  bejmb-' 
**  IMsd."  The  reason  is,  that  from  the  averments  taken  toge- 
their,  ii  appefurs  the  publication  was  made  merely  by  sending  the 
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June  Tenn, 
1889. 

Waifltel 

Holman. 


letter  to  the  pluntiff.  This  is  not  a  sufficient  averment ;  it  must 
appear  that  the  libel  was  communicated  to  a  third  person ;  and 
the  Court  cannot  infer,  that  it  was  so  communicated.  These  de- 
fects are  apparent,  and  may  be  taken  advantage  of  by  general 
demurrer. 


Mr.  0^  Conner  for  the  plaintiff,  cantroj  contended*  that  as  the 
words  set  out  were  actionable  in  themselves,  it  was  not  material  to 
aver  a  publication  of  them  to  a  third  person,  by  any  technical 
words.  If  the  words  used  in  the  libel  are  such  as  tend  to  injure, 
degrade,  and  disgrace  the  plaintiff,  the  libel  is  consummated  when 
the  letter  containing  it  is  delivered  to  the  plaintiff  himself.  He 
is  thereby  in  some  measure  constrained,  in  self-vindication,  to 
communicate  it  to  his  friends,  and  the  law  will  deem  the  libel 
published,  if  delivered  to  the  plaintiff  himself.  [To  show  that 
the  words  used  in  the  letter  were  actionable  per  9e,  and  that  the 
alleged  publication  was  sufficiently  averred,  Mr.  O'Conner  cited 
Brooks  V.  BemiSy  8.  John.  R.  456.     10.  lb.  444.     5.  Co.  R.  125.] 

The  second  count  avers  a  publication  in  direct,  unequivocal, 
and  technical  terms.  It  was  not  necessary  to  allege  a  publication 
to  **  third  persone^^  nor  can  any  such  averment  be  found  in  the 
precedents.  The  libel  is  not  called  a  letter,  nor  will  the  Court 
infer,  that  it  was  in  fact  a  letter,  because  it  was  such  in  form.  If 
it  were  termed  a  letter  in  the  count,  the  inference  might  be  that 
it  was  a  seaied  letter.  But  here  this  libel  might  have  been  exhib- 
ited to  many  persons  before  its  delivery,  and  the  plaintiff  expects 
to  prove,  that  the  fact  was  so. 


Oaklet  J.  In  Lykv.  Clason,  (1  Cames^  R.  581,)  the  Supreme 
Court  decided,  that  in  every  action  for  a  libel,  a  publication  of 
tlie  libellous  matter  must  be  averred,  that  the  sending  of  a  sealed 
letter  by  the  defendant  to  the  plaintiff,  is  not  a  publication  of  the 
libel,  and  that  any  letter  sent  is  to  be  presumed  to  have  been  seal- 
ed. The  principle  of  that  case  is,  that  when  the  declaratioD 
shows  a  publication  of  the  libel  to  the  plaintiff  only,  the  action 
cannot  be  sustained.  The  Court  say,  that  the  **  basis  of  the  ac- 
^  tion  is  damages  for  the  injury  to  the  character,  in  the  opinion  of 


THE  CITY  OF  NEW-YORK-  176 

**  others,'*  and  that  can  only  arise  from  publications  to  third  per-   Jiiii« 

sons.     la  the  present  case,  the  declaration  alleges  that  the  de- 1 

fendant  eompotedf  wrote^  and  deUcertd  to  the  plainly  a  certain  Ubelf 
^c,  addressed  and  directed  to  the  plamt^^  ^.  This  ayerment  does 
not  show  a  publication  of  the  libel.  The  plaintifif  could  not  have 
sustained  any  injury  by  it,  unless  he  communicated  its  contents  to 
others^  and  of  course  had  no  right  to  sustain  this  action  for  dam- 
ages. The  first  count  falls  clearly  within  the  case  of  Lyle  v.  Cla^ 
fOfi,  and  the  demurrer  to  it  is  well  taken. 

The  second  count  sets  forth,  that  the  defendant  **  did  publish 
**  and  cause  and  procure  to  be  publbhed,"  a  certain  other  Ubel, 
'*  addressed  to  the  plaintiff."  ^Here  is  a  sufficient  publication 
averred.  Although  it  may  be  inferred,  that  the  libel  was  in  the 
form  of  a  letter,  addressed  by  the  defendant  to  the  plaintiff,  yet, 
the  publication  may  have  been,  by  showing  it  to  other  persons,  or 
even  by  inserting  it  in  a  newspaper.  The  particular  mode  of  pub- 
lication need  not  be  set  forth.  The  demurrer  to  the  second  count 
must,  therefore,  be  overruled. 

Judgment  far  the  defendant  on  the  demurrer  to 
the  IstcowUy  andfarthepUmisffonthedemm'^ 
rer  to  theZd  county  with  liberty  to  either  parti/ 
to  aimend, 

fC.  O'Conner,  AWyfor  the  pfff.    E.  Anthon,  AtVyfar  tlu  d^.} 
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I8t9. 

Baldwin  and  SlMEON  BALDWIN  &  HoRACfi  D.  FoRMtt 

Forbes 

ads. 

'*"**^  ad.. 

JOHIV  MiLDEBERGER. 

A  laetor,  who  has  made  advances  for  hie  prineitwl,  althooi^  ||e  has  a  general  Kea 
on  the  goods  and  the  proceeds  of  the  goods  of  his  princip«l  in  hU  haQ,de»  m  a 
security  for  his  advances,  is  nevertheless  a  competent  witness  for  his  prineipal, 
unless  he  has  a  specific  claim  upon  the  subject  matter  of  the  controversy. 

Where  there  is  a  mutual  misunderstanding  between  the  vendor  and  purchaser  as 
to  the  ierms  of  a  sale,  neither  party  is  bound  by  the  supposed  agroemeot,  than 
being;  in  such  a  case,  no  assent  to  the  contract. 

The  plaintiff's  factor  sold  goods  to  the  defendants,  to  be  paid  for,  as  Ae  understood 
the  arrangement,  in  the  note  of  a  third  person  payable'at  a  future  day,  endorsed 
by  the  defendants  ;  but  as  the  defendants  supposed,  by  the  same  note,  endorsed 
without  recourse  to  them.  The  goods  being  delivered,  the  defendants  ofieied 
ih0  note  proposed  to  the  lactor,  endorsed  without  recounse,  which  ha  refused  to 
receive.  The  defendants  kept  the  goods,  and  declined  to  make  payment  in  any 
thing,  but  the  note  thus  offered,  and  thereupon  this  action  was  brought  to  re- 
cover the  value  of  the  goods.  The  judge  charged  the  jury,  that  if  there  was  a 
misluke  betwen  the  patties  in  the  first  conooetion  of  the  contract,  the  one  ez- 
IMOdog  to  receive  a  node  endoised  by  the  defendants,  absolutely  and  the  other 
to  give  it  without  recourse  to  them,  as  the  defendants  instead  of  returning  the 
goods  had  appropriated  them  to  their  own  use,  they  were  bound  to  pay  for  them. 
A  verdict  having  been  found  for  the  plaintiffs,  this  charge  was  held  to  be  cor- 
rect, and  the  factor  was  held  to  be  a  competent  witness  for  the  plaintiff 

Assumpsit  for  goods  sold  and  delivered.  The  defendants 
pleaded,  1.  The  general  issue.  2.  Payment.  3.  That  the  goods 
mentioned  in  the  declaration  were  sold  by  the  plaintiff  on  an 
agreement  to  accept  in  payment  therefor,  to  the  extent  of  six  hun- 
dred and  thirty-eight  dollars,  a  promissory  note  for  that  sum* 
drawn  by  S.  Penny  &  Sons,  in  favour  of  the  defendant,  bearing 
date  the  8th  day  of  April,  1828,  payable  four  months  after  date, 
endorsed  by  the  defendant  without  recourse^  and  the  balance  in  cash. 
That  the  defendants  had,  according  to  their  agreement,  tendered 
the  note  and  the  cash,  which  the  plamtiff  refused. 

Upon  the  second  plea  the  plaintiff  joined  issue  and  to  the  third 
replied,  admitting  the  tender  of  the  money  and  note,  but  wav- 


THE  CITY  OP  NEW-YORK.  177 

ing  the  facts  of  the  agreement,  relative  to  the  terms  of  the  sale  as   June  Tenn, 
set  out  in  the  plea.  -1 

The  cause  was  tried  before  the  Chief  Justice.  At  the  trial,  the  Forbes 
plaintiff  caUed  one  Henrey  Brown  as  a  witness,  who  being  sworn  jgsu^. 
on  his  voir  dire^  stated,  that  be  was  a  commissioD  merchant,  and 
that  as  the  plaint^s  factor  he  sold  the  merchandise  in  question 
to  the  defendants.  That  he  had  made  advances  to  the  plaintiff, 
hanoiimthe  goods  in  controversy*  That  the  plaintiff  was  then 
indebted  to  him  to  the  extent  of  ^150,  and  was  abundantly  able 
to  pay  that  debt  The  witness  further  stated,  that  if  there  was  a 
recovery  in  this  case,  he  supposed  he  should  be  paid  out  of  it,  but 
the  plaintiff  was  under  no  obligation  to  do  so.  The  witness  bad 
no  claim  whatsoever  on  the  specific  proceeds  of  suit,  nor  had  he 
any  interest  in  the  result. 

Upon  this  statment,  the  council  for  the  defendants  objected  to 
the  witness,  as  being  interested  and  incompetent ;  but  the  Chief 
Justice  overruled  the  objection.  Being  sworn  in  chief  the  wit- 
ness testified,  that  there  had  been  a  good  deal  of  negotiation  be« 
tween  the  defendants  and  himself  in  the  month  of  April  1828, 
relative  to  the  purchase  of  the  merchandise  in  question,  (seyeral 
hundred  boxes  of  soap)  before  the  sale  took-place ;  during  which, 
the  quantity,  price  and  time  of  credit  were  adjusted  and  fixed. 
The  credit  was  to  be  for  six  months  and  when  the  witness  went 
to  the  defendants  to  complete  the  sale,  something  was  said  to  him, 
by  the  defendants,  relative  to  a  note  of  S.  Penny  &  Sons,  which 
the  defendants  wished  him  to  take  in  part  payment.  To  this 
proposition  the  witness  replied,  that  he  did  not  know  the  standing 
of  the  makers,  and  the  defendant  Baldwin  said,  that  ^Uhe  note 
was  good  and  he  would  endorse  it.^  The  witness  being  satisfied 
with  this,  delivered  the  soap  accordingly^  on  or  about  the  SOth  of 
April  1828*  Afterwards  the  witness  called  upon  the  defendants 
for  a  settlement  of  the  matter  and  a  calculation  was  made  as  to 
the  amount  due  for  the  soap,  an  allowance  being  made  for  the 
difference  between  the  credit  of  six  months,  and  the  time  when 
the  note  would  fall  duel  As  the  note  did  not  amount  to  as  much 
as  the  bill  of  the  merchanise,  there  was  a  balance  due  to  the  plain- 
tiff in  cash,  and  for  this  balance,  Baldwin  wrote  a  receipt  in  his 
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June  TciTii,    receipt  book  and  handed  it  to  the  witness  to  for  his  signature. 
'^^^'        The  witness  then  demanded  the  note,  which  was  handed  to  him 
^^ea*^  tmefuforwrf,  and  thb  circumstance  being  mentioned  to  the  defend- 
ads.         j^jjt  Baldwin,  he  tood  back  the  note  and  asked  how  it  should 
'^''  be  endorsed.     The  witness  replied,  that  he  merely  wanted  the 
names  of  the  defendants  upon  it ;  whereupon  Baldwin  endorsed 
the  note  in  the  name  of  the  defendants  in  these  words,  *'pajf 
without  recourse  to  w,**  and  handed  it  back  to  the  witness,  who  re- 
fused to  receive  it,  remarking,  that  he  had  not  sold  the  goods  for 
such  paper.  Baldwin  replied,  that  he  had,  and  that  he  would  give 
no  other.  The  witness  then  again  refused  to  receive  the  note,  and 
told  the  defendants,  that  he  would  allow  the  matter  to  rest  until  the 
period  of  credit  elapsed.      In  the  mean  time,  on  the  first  of  July, 
1828,  Penny  &  Sons  failed,  but  it  did  not  appear  that  the  defend- 
ants had  ever  returned  the  soap  or  that  they  had  offered  to  return 
it.   The  note  referred  to  was  the  same  described  in  the  third  plea 
of  the  defendants. 

The  defendants  on  their  part  called  two  witnesses,  from  whose 
testimony,  it  appeared,  that  when  Brown  offered  the  soap  to  the 
defendants  they  were  willing  to  purchase  it,  provided  he  would 
receive  the  paper  of  Penny  &  Sons,  in  payment  therefor.    That 
Brown  at  the  time,  postponed  the  giving  of  a  definitive  answer  for 
the  purpose  of  ascertaining  the  credit  of  the  makers  of  the  note ; 
but  afterwards  called  upon  the  defendants  and  told  them  that  they 
could  have  the  soap.     It  was  accordingly  delivered,  and  when 
Brown  called  for  a  settlement,  the  defendants  gave  him  the  note 
of  Penny  and  sons,  endorsed  Without  recourse.     But  he  refused  to 
receive  it  endorsed  in  this  form  and  the  defendants  declined  giv- 
ing any  other.     Baldwin  stated  to  Brown,  that  it  could  not  be, 
that  the  defendants  were  to  endorse  the  note,  because  that  would 
make  the  bargain  more  favourable  for  the  plaintiff  than  the  one 
proposed  by  him.     The  time  of  credit  was  to  be  six  months  upon 
the  security  of  the  defendants  alone ;  whereas  by  the  terms  now 
demanded,  the  plaintiffs  would  have  the  security  of  Penny  & 
Sons  together  with  that  of  the  defendants,  and  this  at  a  credit  of 
only  three  months,  as  the  note  would  be  due  at  the  expiration  of 
that  time. 
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cfpon  this  evidence  the  Cliief  Justice  charged  the  Juiy,  that  if  Jw*  Tmm, 
they  found  the  agreement  between  the  plaintiff  and  the  defend- 


ants was,  that  the  defendants  should  endorse  the  note  of  Penny  &       Forbes 
Sons  absohUely^  then  their  verdict  should  be  for  the  plaintiffs.  Mildeberger. 
%.  If  however  there  was  a  misUAe  between  the  parties,  in  the  first 
concoction  of  the  contract,  the  one  expecting  to  receioe  the  endorse--  ^ 
ment  absolutely  and  the  other  to  give  it  toithout  recoursey  that  then 
as  the  defendants,  instead  of  returning  the  article  sold,  had  used 
ii^  they  were  of  course  bound  to  pay  for  it. 

3.  If  the  jury  found,  that  it  was  expressly  agreed,  that  the  plaln- 
tifis  was  to  receive  the  note  of  Penny  &  Sons,  endorsed  without 
recourse,  and  take  the  risk  of  it,  that  then  their  verdict  should  be 
for  the  defendants. 

The  jury  returned  to  the  bar  with  a  verdict  for  tbeplaint^s^  but 
upon  the  suggestion  of  the  counsel  for  the  defendant,  and  with 
the  assent  of  the  plaintiffs'  counsel,  they  were  directed  by  the 
Court  to  state,  upon  what  ground  they  founded^their  verdict  The 
jury  replied,  that  they  founded  their  verdict  upon  the  belief,  that 
there  had  been  a  mutual  misunderstanding  between  the  parties, 
as  to  the  terms  of  the  bargain  at  the  time  of  the  sale. 

The  verdict  was  for  the  f  ull^amount  of  the  goods  at  the  price 
stated  by  the  plaintifis'  witness. 

J\£r.  D.  Lordj  for  the  defendants,  now  moved  for  a  new  trial, 
and  contended, 

I.  That  Brown  was  interested  in  the  recovery,  having  legally 
a  lien  upon  the  fund  sought  to  be  recovered,  and  was  therefore 
incompetent  as  a  witness.  [Paley  onJigency,  108,  9,  10.  Pay* 
ton  V.  HatteU  1  Ckinef  Rep.  364,  379.  Drmkwakr  v.  Goodim, 
Cowp.  R.  251.] 

II.  A  party  to  a  contract  cannot  allege  that  it  is  void,  because 
the  terms  of  it  were  not  understood,  there  being'no  misrepresenta- 
tion or  mistake  as  to  any  supposed  facts;  and  in  this  respect,  the 
charge  was  erroneous.  The  real  question  arose  from  a  conflict 
of  testimony,  and  if  the  jury  believed  the  witnesses  of  the  defend- 
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'""faJf^   anta,  their  verdict  ought  to  have  been  in  their  fiivour,     There  is 

1 no  case  where  misapprehensioa  merely  will  avoid  acontract, — there 

Fotbet      being  neither  mistake,  nor  ignorance  of  facts,  nor  misrepresen- 
Bfild^rger.  t^^ion.      [1  Pow-  on  Con.  140.    2  lb.  196.    J^ewlandan  Om. 
'  342,432.] 

The  rule  laid  down  in  the  charge  is  loose  and  dangerous,  as  it 
opens  a  door  for  pretetided  misunderstandings^  which  cannot  be  de- 
tected. At  the  common  law  this  principle  is  carried  so  far,  that 
a  man  may  not  set  up  his  own  insanity,  much  less  his  own  misap- 
prehension. [1  Paw.  on  Con.  14.]  If  misapprehension  is  to  avoid 
a  contract,  then  inquiry  must  be  made  as  to  the  capacity  and  in- 
telligence of  the  contracting  parties,  and  the  rule  laid  down  is  in 
practice  impracticable. 

But  if  this  is  a  case  of  mutual  mistake,  why  should  all  the  con- 
sequences of  it  fall  on  the  defendant?  The  rule  of  equity  would 
be  to  divide  the  hazard  ;  but  this  would  violate  the  contract,  and 
destroy  every  thmglike  the  practical  rules  known  to  the  law. 

III.  Neither  party  did,  in  the  present  case,  by  evidence,  at- 
tempt to  show  any  such  misunderstanding,  nor  was  there  any 
evidence  thereof ;  but  on  the  contrary,  the  agreement  hob  ckady 
made  out^  according  to  the  allegations  of  each  party  y  by  their  respeetioe 
witnesses ;  and  therefore,  even  if  the  law  were,  as  was  charged  by 
the  Court,  the  present  was  not  a  case  for  its  application,  and  the 
Judge  erred  in  directing  the  jury  to  apply  it  to  this  case. 

IV.  The  verdict,  finding  that  the  parties  misunderstood  the 
terms  of  the  bargain,  was  contrary  to  the  evidence  of  all  the  wit- 
nesses on  both  sides. 

Mr.  Anthony  contra. 

I.  The  contract  of  sale  was  complete  as  to  quantity,  price,  and 
credit,  on  the  30th  of  April,  1828,  and  had  no  reference,  at  that 
time,  to  the  proposition  relative  to  the  note  of  Penny  &  Sons. 
That  was  a  subsequent  proposition,  and  the  defendants  originally 
intended,  and  expected  to  pay  for  the  merchandise.     They  have 
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received  the  goods,  and  have  appropriated  them  to  their  own  use;    June  Temiy 

and  the  plaintiff  having  awaited  until  the  expiration  of  the  credit    ■  

originally  agreed  upon,  was  entitled  to  recover,  unless  the  defen-  Forbes 
dants  could  prove,  that  the  plaintiff  agreed  to  take  Penny's  note  in  Myj^,«r. 
payment  This  question  was  put  to  the  jury  in  the  fairest  manner 
by  the  Chief  Justice  at  the  trial,  and  the  jury  were  of  opinion,  that 
no  such  agreement  existed.  Their  verdict  was  in  strict  accord- 
ance with  the  proof,  for  Brown  testified,  that  he  never  intended  to 
take  the  note  of  Penny  &  Sons  in  payment,  and  he  refused  to 
take  it.  At  this  point  of  time,  the  defendants  might  have  re- 
scinded the  contract,  and  by  returning  the  soap,  might  have  put 
the  parties  into  their  original  atuation.  This  they  neglected  to 
do,  and  having  received  the  benefit  of  the  jdaintiffi'  property,  they 
are  bound  to  pay  for  it. 

II.  If  the  parties  misunderstood  each  other,  relative  to  the  con- 
ditions upon  which  the  note  was  to  be  received,  then  there  was  na 
eorUraet  upon  this  head,  and  the  original  sale,  at  a  credit  of  rix 
months,  remained  accordmg  to  the.ori^pnal  stipulation  of  the  par* 
ties,  and  the  defendants,  not  having  rescinded  the  contract,  by  re- 
turning the  goods,  are  responsible  for  the  stipulated  pice,  accord- 
ing to  such  original  contract. 

A  contract  is  defined  to  be  ^^  aggregaiio  mmtium;'^  bat  in  re- 
lation to  this  note,  the  minds  of  the  parties  (fid  not  meet,  and  there* 
fore  there  was  no  bindii^  agreement  upon  tUs  point.  There  was 
no  mutual  assent,  and  neither  party  was  held  to  that  to  which  he 
never  intended  to  agree. 

The  risk  and  hardship  did  not  rest  upon  the  defendants  aIoBe» 
but  the  plaintiff  has  his  risk  also.  If  Penny  &  S<ms  had  re- 
mained solvent,  and  the  defendants  had  failed,  then  the  latter 
would  have  received  the  amount  of  the  note,  and  the  plaintiff 
would  have  lost  the  vahie  of  his  goods.  The  risk,  then,  was 
mutual,  and  perhaps  equal,  and  there  can  be  no  complaint  npon 
this  score.  [In  relation  to  this  head,  Mr.  Anthon  cited  i  Slack. 
Com.  44S.  1  Chit,  (m  Con.  4.  IS  Fes.  427.  1  Wheat.  R.  444. 
5  Ea$t.  16.    8  Mass.  R.  178.] 
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June  Ternii       HI.  The  question  as  to  the  misunderstanding  of  the  parties  was 

-r^ —  fairly  left  to  the  jury,  and  their  verdict  is  tantamount  to  a  finding, 

Forbes       that  there  was  no  contract  with  regard  to  the  note  of  Penny  & 
MUdebercer.    ^^^^    I^  ^^  parties  misunderstood  each  other,  there  could  be  no 
agreementf  and  the  charge  was  strictly  correct  on  all  points. 

IV.  Brown  was  an  admissible  witness,  for  he  was  not  interested 
in  the  fund.  He  had  a  mere  general  lien,  and  a  factor  is  always 
competent  to  testify  for  his  principal. 

Hoffman  J.  According  to  my  understanding  of  the  charge, 
the  Judge  did  not  submit  to  the  jury  any  thing  relating  to  the  le- 
gal effect  of  the  contract.  He  merely  charged  them,  that  if  there 
was  a  mutual  mistake  between  the  parties,  as  to  the  terms,  upon 
which  the  note  of  Penny  &  Sons  was  to  be  received,  then  that  the 
agreement  was  not  binding  as  to  the  note,  and  that  the^  pkuntiff 
might  recover  upon  the  original  cause  of  action.  Taking  the 
whole  charge  together,  and  it  is  evident  that  nothing  but  facts 
were  put  to  the  jury,  and  their  finding  appears  to  be  consistent 
with  the  evidence. 

A  contract  resting  in  parol  cannot  be  binding  upon  the  parties 
if  they  do  not  understand  the  terms  of  it  alike,  for  in  such  case 
there  is  evidently  no  agreement  If  the  terms,  however,  are  once 
fixed,  neither  party  can  recede,  upon  the  ground,  that  he  mistook 
the  effect  of  the  terms.  Here  it  seems,  that  the  plaintiff's  agent 
supposed,  that  the  goods  were  to  be  sold  for  an  endorsed  note, — 
the  defendants,  that  they  were  to  give  the  note  of  a  third  person, 
either  without  endorsement,  or  endorsed  without  recourse  to  them. 
The  facts  are  not  agreed  upon  between  the  parties,  and  as  their 
understanding  relative  to  the  notes  was  different,  there  was  no 
contract,  which  could  bind  either  of  them. 

The  defendants  were  aware  of  this  discrepancy  before  the  goods 
were  disposed  of;  and  if  they  were  not  content  to  take  the  hazard 
of  this  doubtful  state  of  things,  they  might  have  rescinded  the 
contract  without  prejudice  to  themselves  or  the  plaintiff.  They 
did  not  take  this  course,  which  common  prudence  pomted  out,  but 
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chose  to  rest  sternly  on  their  legal  rights  according  to  fiusts,    '""f.^.*™* 
which  they  expected  to  prove.     If  there  be  default  any  where,  the 

'^       ^  ^  .  .         Baldwin  and 

defendants  are  most  obnoxious  to  that  charge  and  by  appropnat-       Forb«s 
ing  the  goods  to  their  own  use  they  are  clearly  liable  in  my  judg-  Madeberger, 
ment  for  their  value. 

The  objection  to  the  evidence  of  Brown  is  not  well  founded 
and  perhaps  it  originated  in  a  misconception.  There  was  no  ap* 
propriation  of  any  specific  fund  to  the  use  of  the  witness,  nor  had 
he  any  special  claim  upon  the  proceeds  of  the  goods  sold.  Brown 
was  the  mere  agent  or  factor  of  the  plaintiff,  and  although  as  such 
he  would  have  a  general  lien  upon  goods  or  the  proceeds  of  goods 
in  his  hands  belonging  to  the  plaintiff,  as  a  security  for  his  advan- 
ces, yet  an  interest  of  this  kind  never  disqualifies  a  witness.  Upon 
principles  of  policy,  of  convenience  and  necessity  the  agent  is  ad- 
mitted as  a  witness  for  his  principal,  and  there  is  nothing  in  this 
case  to  make  an  exception  to  the  general  rule.  The  witness  had 
no  specific  interest  in  the  subject  matter  of  the  controversy  and 
he  could  not  gain  or  lose  by  the  event. 

Upon  the  whole,  I  look  upon  the  charge  of  the  Chief  Justice 
as  substantially  correct  in  all  its  parts  and  he  was  also  correct  in 
permitting  Brown  to  testify. 

Oakley  J.  1.  The  objection  to  the  competency  of  the  plaintifTs 
witness,  Brown,  was  not  well  taken.  He  was  the  factor  of  the  plain- 
tiff and  as  such,  had  a  general  lein,  for  a  balance  due  him,  on  the 
property  of  the  plaintiff  in  his  hands,  but  no  specific  claim  for  the 
payment  of  that  balance  on  the  proceeds  of  the  goods  sold  to  the 
defendants.  It  has  never  been  held,  that  a  factor,  or  commission 
merchant,  is  an  incompetent  witness,  on  tho  ground  of  interest, 
because  be  has  a  general  lein  on  the  proceeds  of  the  sale  of  the 
goods  of  his  principal.  It  is  not  such  an  interest  in  the  event  of 
the  suit,  as  ought  to  disqualify  him.  In  the  case  of  PayUm  v. 
HdtUty  (1  Comes*  R.  S64.)  the  witness,  objected  to^  had  an  order 
fit>m  the  plaintiff  or  his  agent  to  be  paid  out  of  the  particular 
fund  in  controversy,  and  declared,  that  he  expected  to  be  paid  out 
of  that  fund.  The  Court  considered  that  such  order  amounted 
to  an  assignment  of  the  fund  pro  iantOy  to  the  witness*  That  case, 
therefore,  differs  from  the  present. 
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Jane  Tenn,       S.  It  is  objected,  in  the  second  place,  that  the  Judge  erred  in 
^^^'        charging  the  jury,  that  if  they  found,  that  the  parties  laboured, 

^  FMbeT^   under  a  mutual  mistake,  in  the  formation  of  the  contract,  they 
■ds.        ought  to  find  a  verdict  for  the  plaintiff. 

The  distinction  between  a  mistake  of  a  party  to  a  contract,  as 
to  matter  of  fact,  and  a  misapprehension  as  to  matter  of  law,  is 
well  settled.  The  latter  can  never  be  alleged,  to  rescind  a  con- 
tract ;  the  former  may  be.  Taking  the  charge  of  the  Judge,  in 
connection  with  the  special  finding  of  the  jury,  which  b  stated  in 
the  case,  to  have  been  by  the  consent  of  the  parties,  I  consider 
the  direction  given  to  the  jury  to  have  been,  that  they  were  to  de- 
mine,  whether  the  parties  to  this  contract,  misunderstood  each 
other,  BB  to  Us  terma.  In  that  light  the  direction  was  dearly 
correct. 

If  there  was  a  mutual  misunderstanding,  at  the  time  of  the  sale, 
as  to  the  fiict  whether  the  note  of  Penny  ^  Sona^  was  to  be  en- 
doned  absolutely,  or  upon  condition  that  the  endorser  was  not  to 
be  liable  on  the  endorsment,  there  clearly  was  no  agreement  be- 
tween the  parties.  The  defendants  were  bound  to  prove  a£Brma- 
tively,  that  the  agent  of  the  plaintiff  agreed  to  accept  the  note,  in 
payment  without  the  security  of  the  endcHsers,  and  failing  to  do 
that  they  are  bound  to  pay  for  the  goods,  as  they  did  not  return 
them  to  the  seller,  on  the  discovery  of  the  misapprehension  of  the 


Motion  far  a  new  trial  denied. 


[HallettSt  Walker  .^f/eriiif.    D.hotd  My  far  defti.} 
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JonaTena, 


Hall  and 

James  Hall  ahd  Jacob  G.  Montross  Uaatron 


versm 
^  Lewis  Constant. 

The  payment  of  a  jMirt  of  a  debt  d^  ia  no  coneideratioo  to  rapport  a  promise  to 

give  farther  time  for  the  payment  of  the  balance. 
An  agretmmt  for  delay,  without  consideration,  made  between  the  principal  debtof 

and  his  creditor,  will  not  discharge  a  surety.    An  agreement  to  have  that  effiMSt 

muat  be  a  binding  agreement,  or  one  to  the  prejudice  of  the  surety. 
A  mgotiatbm  for  delay  upon  terms  not  finaDy  accepted,  does  not  discharge  the  ^ 

Bttretj,  though  there  is  actual  delay ;  there  being  no  binding  contract  to  prereat 

a  suit  against  the  principal  at  any  time. 
A  debtor  who  pays  money  to  his  creditor,  being  liable  to  him  upon  more  accounU 

than  one,  has  a  right  to  direct  the  application  of  the  payment  to  whichsoever 

« 

subject  he  may  choose :  and  where  the  jury  neglected  or  refused  to  follow  this 
rule,  the  Court  granted  a  new  trial. 

The  declaration  in  this  case  was  upon  a  promissory  note  tat 
$4l04.90y  bearing  date  the  6th  of  Nov.  1826,  drawn  by  a  certain 
firm  hearing  the  name  of  Haigbt  &  Carpenter,  in  favour  of  the 
defendant,  and  endorsed  by  him  to  the  pbuntiffs,  payaUe  sixty  * 
days  after  date.  The  common  money  counts  were  also  added  to 
chat  upon  the  note.  The  defendants  pleaded  the  general  issue, 
and  pajrment,  and  gave  notice  of  a  set-off. 

The  cause  was  tried  l>efore  Mr.  Justice  Hoffman  ;  and  at  the 
trial  the  plaintifis  proved  the  making  of  the  note,  a  demand  when 
due  and  regular  notice  to  the  defendant,  the  endorser. 

The  defendant  on  his  part  then  called  Haight,  one  of  the 
makers,  as  a  witness,' — who,  having  produced  a  full  discharge 
from  the  defendant,  testified  that  the  note  in  question  was  drawn 
and  endorsed  for  the  accommodation  of  his  firm.  That  when 
the  note  became  due,  he  called  upon  the  frfaintiflSs  to  obtain  time 
for  its  payment,  but  had  with  him  a  sum  sufficient  to  take  it  up. 
That  the  said  firm  were  also,  at  that  period,  still  further  indebted 
to  the  plaintifb  upon  another  note  for  $S68.94,  payable  direody 
to  the  plaintiffii  on  demand.    That  the  plaintiffs  were  willing,  on 

VOL  II.  24 


CoBstani 
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JnneTenn,     receiving  j^200,  on  account  of  their  claims  and  notes  for  tbe 

1829  "    »■ 

! —  balance,  to  give  time  for  the  payment  of  both  demands,  to  tbe 

MootTOM     extent  of  three  and  six  months.    With  reference  to  the  notes  to 


V. 

Constttnt 


be  given,  they  were  to  be  drawn  by  the  defendant  alone,  (the 
plaintiffs  having  some  objection  to  Carpenter  ;)  and  to  have  good 
endorsers.  The  witness  proposed  the  defendant^  j)ut  the  plaintifis 
replied,  **  they  had  him  already."  It  was  finally  arranged,  that 
the  witness  should  give  his  own  notes,  with  such  endorsers  as 
should  be  satisfactory  to  one  William  Nelson.  Upon  this  arrange- 
ment, the  witness  paid  the  plaintiffs  two  hundred  dollars,  to  be 
applied  on  the  note  endorsed  by  the  defendant ;  and  it  was  so 
understood  by  him  at  the  time.  The  plaintifis,  thereupon,  gave 
the  witness  a  receipt  in  the  following  words — ^^  Received,  New- 
York,  15th  January,  1827,  from  Wm.  Haight  two  hundred  dol-  * 
lars,  endorsed  on  Haight  &  Carpenter's  note.  (Signed)  James 
Hall  &  Co." 

The  witness  supposed  that  the  receipt  referred  to  tbe  note 
endorsed  by  the  defendant ;  but  at  the  trial  it  appeared  that  the 
money  had  been  endorsed  on  the  other  note  for  j(368.94. 

After  this  arrangement  was  made.  Carpenter  told  Haight  that 
he  would  not  gratify  the  plaintiffs  by  procuring  endorsees  upon 
the  new  notes  :  and  thereupon  the  individual  notes  of  the  wit- 
ness were  drawn  and  enclosed  to  the  plaintiffs,  <ishe  belieoed.  The 
witness  did  not,  however,  enclose  nor  forward  them  himself,  and 
he  knew  not  whether  they  had  ever  been  received  by  the  plain- 
fiffs  as  they  never  made  any  admissions  upon  the  subject.  The 
witness,  however,  saw  his  partner  writing  to  the  plaintiffs  and 
supposed,  that  he  enclosed  the  notes. 

When  the  above  arrangement  was  made  and  the  money  paid, 
there  was  a  general  statement  made  by  the  witness,  and  handed 
to  the  plaintiffs,  embracing  both  notes  then  due,  with  the  uiterest 
thereon,  and  carrying  the  notes  into  one  account. 

Upon  this  evidence  the  Judge  charged  the  jury  that  if  an  I 

extension  of  the  original  credit  was  actually  made  by  an 
agreement  between  the  plaintiffs  and  the  drawers  of  tbe  note, 
(without  the  participation,  knowledge  or  assent  of  the  endoraer, 
ibr  a  good  and  valuable  consideration,)  such  an  agreement 
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would  discharge  the  endorser  from  his  liability.    The  jury  were   '^fgrn™* 
to  determine  whether  the  agreement  as  stated  by  the  witness,   ■ 
had  been  complied  with  by  the  drawers ;  aud  that,  if  it  was  in  fact     Montrosfl 
madeiand  completed,  then  there  was  a  sufficient  consideration  to     coMtant 
support  it. 

If  the  two  hundred  dollars  were  paid  upon  the  note  in  question, 
the  Judge  further  charged  the  jury,  that  the  defendant  was  enti- 
tled to  the  benefit  of  that  payment ;  but  if  it  was  carried  into  the 
statement,  as  a  general  credit  on  the  whole  claim  embracing  both 
notes,  then  the  defendant  was  at  least  entitled  to  the  benefit  of  a 
pro  raia  portion  of  it,  to  be  applied  to  the  note  endorsed  by  him. 

To  this  charge,  the  counsel  for  iheplamtiffs  excepted,  upon  the 
ground,  that  there  was  no  consideration  for  the  agreement,  and 
that  the  payment  could  not  be  apportioned  in  favour  of  the  de- 
fendant. The  jury,  however,  gave  a  verdict  in  favour  of  the 
plaintifT  for  $465.87,  being  the  whole  amount  of  his  claim.  It 
was  then  agreed  between  the  parties,  that  the  facts  should  be 
stated  in  the  form  of  case,  which  each  party  had  the  right  of 
turning  into  a  bill  of  exceptions. 

The  defendant  now  moved  for  a  new  trial,  and  Mr.  Seely  in 
his  behalf  contended, 

I.  That  the  verdict  was. against  law  and  evidence.  The  giv- 
ing of  time  to  the  drawers  discharged  the  endorser.  [He  cited 
ChU.  on  BiUsy  290.  Sel  JV.  P.  272.  1  T.  B.  169.  S  Bos.  and 
Ptd.  61.    S  lb.  365.    8  East.  576.    IS  lb.  177.] 

II.  The  damages  were  excessive.  The  defendant  was  entitled 
to  the  benefit  of  the  two  hundred  dollars,  which  were  paid,  as  the 
witness  expressly  swore,  on  the  note  in  question. 

III.  The  verdict  was -against  the  charge  of  the  Court,  which 
instructed  the  jury  at  all  events,  to  allow  a  portion  of  the  payment 
for  the  benefit  of  the  defendant. 

Mr.  P.  A,  Cowdryy  contra^  for  the  plaintiffs,  contended, 

0 

L  That  the.  endorser  of  a  promissory  note  is  discharged  by  the 
giving  of  time  to  the  drawer,  in  those  cases  only,  where  the  credit 
10  extended  by  an  express  agreement,  which  is  binding  in  law 
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jme  Term,   upoD  the  parties.     [12  Wheat.  R.  556.     ChU.  en  BUk,  296.    S 


Hall  and 
Montresi 

▼. 
Constant. 


\ 


fce'«  JR.  582.] 

U.  No  coQttderatioQ  was  proved,  that  would  have  supported 
such  an  agreement     [12  J.  A.  426.] 

III.  Whether  any  agreement  was  made  by  the  plaintiffs  with 
the  drawers  of  the  note  declared  on,  extending  the  time  of  pay- 
ment, was  a  question  of  fact  for  the  jury  to  determine. 

IV.  Where  a  debtor  pays  money  to  his  creditor,  who  has  de- 
mands against  him  on  two  accounts,  the  credilar  may  place  the 
payment  to  which  account  he  pleases,  unless  the  debtor  directs  its 
application. 

T.  What  the  understanding  between  the  parties  was,  in  relation 
to  the  credit  of  the  payment  of  the  two  hundred  dollars,  was  also 
a  question  of  &ct  for  the  jury  to  determioe. 

Per  Ckaritpn.  It  is  well  settled,  that  the  payment  of  a  part  of  a 
debt  due  is  no  consideration  to  support  a  promise  to  give  further 
time  for  the  payment  of  the  balance.  [PeiAody  v.  Knox^  12/. 
£.  426.]  And  it  has  also  been  decided,  that  an  agreement  for  de- 
hy,  without  consideration  made  between  the  principal  debtor  and 
his  creditor,  does  not  discharge  the  surety.  An  agreement  to 
have  that  effect,  must  be  a  Imding  agreement^  or  one  to  the  jpreju- 
Jfee  of  the  surety.  [12  Wheat.  R.  556,  McLmnan  v.  Penell.]  So 
niaodL  negotiation  far  cietey,npon  terms  not 'finally  accepted,  does 
not  discharge  the  surety,  though  there  is  actual  delay,  there  being 
no  binding  contract  to  prevent  a  suit  against  the  principal  at  any 
time.     [3  Pri.  Ex.  Rep.  521,  BadnaU  v.  Samuel] 

In  tins  case,  the  court  does  not  perceive  any  such  binding  agree- 
ment, nor  that  the  endorser  was  in  any  way  prejudiced.  The 
general  foundation  of  the  action  is  therefore  well  laid,  and  the 
plaintiffs  are  entitled,  at  all  events,  to  a  verdict. 

There  is  another  question,  however,  as  to  the  amount  to  be  re- 
oovered,  which  is  certainly  in  favour  of  the  defendant.     It  is  a 


THE  CITY  OF  NEW-YORK.  18d 


familiar  principle,  that  a  debtor,  who  pays  money  to  his  creditor,    Jane 
being  liable  to  him  upon  more  accounts  than  one,  has  a  right  to    , 

Hall  »nA 

direct  the  application  of  the  payment  to  whichsoeYer  subject  he  Montrow 
may  choose.  If  he  neglect  to  do  this,  the  creditor  may  direct  the  ^  ^*  ^ 
application,  and  in  the  absence  of  any  appropriation  by  either  of 
the  parties,  the  payments  will  either  be  applied  to  the  claims  first 
due,  or  in  such  way  as  to  do  justice  between  the  parties. 

In  this  case  it  is  clear,  that  the  debtor  did  apply  the  pay- 
ment of  the  two  hundred  dollars  either  to  the  note  in  question^ 
or  that  he  paid  it  on  the  general  account  of  both  notes.  Upon 
this  point,  the  Judge's  charge  was  perfectly  correct,  and  the  jury 
have  found  against  the  charge  and  the  law.  There  must,  there- 
fore, be  a  new  trial,  to  reduce  the  amount  of  the  verdict  At  tlie 
new  trial,  the  jury  must  apply  dther  the  whole  payment  to  the  de- 
fendant's note,  or  they  must  give  him  credit  for  such  a  relative 
proportion  as  the  payment  bears  to  the  endorsed  note,  according 
as  they  shall  find,  that  the  payment  was  in  fact  made  on  this  spe- 
cific note,  or  on  the  general  account  of  both.  It  is  very  evident, 
that  the  makers  never  intended  to  apply  the  whole  payment  to  the 
note,  which  was  not  endorsed,  nor  could  it  have  been  so  under- 
stood by  the  plaintiflEb  at  the  time.  The  payment  was  not  made 
generally  without  any  appropriation,  and  the  jury  must  therefore  / 
say  to  what  subject  it  was  applied.  ^  ^'  / 

JV*€i0  trial  grcmUd. 

tP.  A.  Cowdry,  JHPyfir  f^g.    W.  A.  Seely,  AtPy  fir  deft.} 

Vide  p.  WenddPi  Rep, 


If90 


J«iie  TenBy 
18S9. 

DeUvan  and 

Delavan 

▼. 

Stanton  and 
Wilbur. 
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Hbnrt  W.  Delatan  Ain)  Edward  C.  Dblatan 


versus 


Daniel  Stanton  and  John  B.  Wilbur. 

A  plea  of  an  insolvent's  discharge,  cannot  be  joined  with  a  plea  of  wdHd  reetrd  : 
bat  the  misjobder  can  only  be  taken  advantage  of  by  special  demoirer,  or  by 
motion. 

If  a  party  plead  a  judgmetUy  he  must  shew  the  certainty  of  it,  setting  forth  the 
parties,  and  the  court  in  which  it  was  obtained.  And  the  plea  of  an  insolvent's 
discharge  ought  to  set  forth  the  acfton,  in  which  the  debtor  was  imprisoned,  the 
court  out  of  which  the  execution  was  issued,  and  the  nmru  of  the  creditor  upon 
whose  application  the  proceeding  was  instituted. 

A  defect  in  the  averments  of  a  plea,  as  to  these  particulars,  is  matter  of  sob* 
stance,  and  may  be  taken  advantage  of  by  a  general  demurrer. 


This  was  an  action  of  debt  upon  a  judgment  obtained  by  the 
plaintiffs  and  one  Thomas  Gould,  (since  deceased,)  against  the 
defendant,  in  the  Supreme  Court  of  this  State,  at  the  August 
Term  of  that  Court,  in  the  year  1817.  The  defendant  Stanton 
appeared,  and  pleaded,  1.  J^ul  tiel  record.  2.  "  That  after  the 
said  supposed  recoveiy,  in  the  said  plaintiffs'  declaration  mention- 
ed, and  before  the  commencement  of  this  suit,  the  said  defend- 
.ant,  then  being  an  inhabitant  of  the  said  City  and  County  of 
New- York,  was  a  prisoner  in  the  jail  of  the  City  and  County  of 
New-York,  upon  execution  issued  against  him  in  a  civil  action, 
and  actually  imprisoned  in  the  said  gaol,  on  the  said  execution, 
for  sixty  days,  then  last  past  and  upwards ;  and  being  so  impri- 
soned, as  aforesaid,  application  was  made  to  Richard  Riker,  Esq., 
then  being  recorder  of  the  City  of  New-York,  at  the  said  City  of 
New- York,  by  one  of  the  creditors  of  the  said  defendant,  Daniel 
Stanton,  then  an  insolvent  debtor,  praying  for  the  relief  afforded 
in  and  by  the  act  of  the  Legislature  of  the  State  of  New-York, 
entitled  **  an  act  for  giving  relief  in  cases  of  insolvency,  passed 
the  12th  day  of  April,  1817,"  under  an  apprehension  that  the 
•state  or  effects  of  the  said  Daniel  Stanton  would  be  wasted  and 
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embezzled ;  and  that  upon  such  application,  the  said  creditor  did   ^*»*  Tams 
mjBike  affidavit  accordiDg  to  law,  that  the  said  insolvent  was  justly 


indebted  to  him,  in  a  certain  sum  of  money,  then  due  and  specifi-     d^u!1^ 
ed  in  said  affidavit,  and  not  less  than  j|(25 ;  and  that  the  said  in-   e^^7'     ^ 
solvent  was  then  in  prison  on  execution  issued  against  him  in      Wilbur. 
some  civil  action,  and  that  he  had  heen  so  imprisoned  for  sixty 
days  and  upwards.    And  such  proceedings  were  thereupon  had 
before  the  said  Richard  Riker,  being  such  Recorder  as  aforesaid, 
that  the  said  Richard  Riker,  being  such  Recorder  as  aforesaid, 
afterwards,  to  wit,  at  the  said  City  of  .New-York,  on  the  S7th  day 
of  April,  A.  D.  1818,  and  in  pursuance  of  the  aforesaid  act,  by 
virtue  of  the  power  and  authority  in  him  vested,  in  and  by  the 
said  act,  did  make  and  execute  a  certain  discharge  in  writing,  un* 
der  his  band  and  seal,  in  the  words  following*  to  wit''  [Here  fol- 
lowed the  discharge,  which  was  in  the  common  form,  and  was  set 
out  verbatim.] 

Upon  the  first  plea,  the  plaintifis  joined  issue :  to  the  second, 
they  demurred  generally^  and  the  defendants  joined  in  the  de- 
murrer. 

Mr.  Daniel  B.  TaUmadge  for  the  plaintifis,  in  support  of  the 
demwrrer,  contended, 

I.  That  the  plea  of  an  insolvent's  discharge  could  not  be  joinad 
with  a  plea  of  md  tiel  record.  [Lecompte  o.  PendkUmt  J.  Ca$. 
104.]  They  require  dififerent  trials,  and  of  course  cannot  be 
joined.  It  may,  however,  be,  that  this  defect  should  be  taken  ad- 
vantage of  by  motion,  instead  of  a  general  demurrer. 

II.  The  plea  does  not  set  forth  the  facts,  which  give  the  Recor- 
der jurisdictbo,  with  sufficient  certainty  to  enable  the  plaintiflb  to 
form  an  issue  upon  them.  The  plea  should  set  forth  the  partiat* 
lar  execuHan  on  which  the  defendant  was  imprisoned,  and  the 
court  out  of  which  it  was  issued  should  be  described.  The  credU 
tory  also,  who  made  application,  should  be  specified,  for  the  Re- 
corder has  no  jurisdiction  unless  a  creditor  applies.  The  plain- 
tifis then  would  have  the  opportunity  of  showing,  that  the  person 
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J"n«  Twm,  applyiog  waa  nol  a  creditor.     [4  Vol  L.  Jf.  Y.  48  k.    1  J.  H. 

— ! 91-    7  fl.  75.     1  Cwen'8  R,  316.     8  Ih.  206.    6  ii.  224.     10 

'dS^^/.  A161.    1176.224.    2  SoZ*.  617.     Cwu  Dig.  Pleader,  iW. 
g^,^  ^^    12.    Lathes  on  Ass.  669-70.     1 1  East.  616.     1  Wend.  R.  209.] 

WUbur. 

Mr.  R.  Sedgmcky  contra,  contended  that  these  objections,  if 
correct  in  any  point  of  view,  could  only  be  taken  on  special  de* 
murrer.  [7  Cow.  R.  442.]  The  misjoinder  of  the  pleas  is  clearly 
die  subject  of  special  demurrer  only,  or  of  motion,  and  cannot  be 
objected  to  now. 

If  this  plea  be  bad,  then  all  others  of  the  kind  are  bad  also,  {or 
ihey  are  all  alike,  and  are  taken  from  one  common  form,  which  all 
pleaders  in  this  city  use.  But  there  is  enough  shown  to  give  the 
Recorder  jurisdiction,  and  the  name  of  the  creditor  cannot  be  ne- 
cessary for  any  such  purpose.  The  statute  is  general  in  its  ex- 
pressions, and  the  plea  conforms  to  the  words  of  the  act.  This 
is  all  that  can  be  required,  and  these  objections  would  not  avail, 
even  on  special  demurrer. 

Oaklet  J.  This  is  an  action  of  debt  on  a  judgment,  obtained 
in  the  Supreme  Court  of  August  Term,  1817.  The  defendant, 
Stanton,  pleads,  1st.  Jftd  tiel  record;  2d.  A  discharge  under  the 
insolvent  act,  dated  the  27th  of  April,  1818.  On  the  last  plea 
there  is  a  general  demurrer. 

It  is  clear  that  these  pleas  are  improperly  joined ;  but  that  ob- 
jection cannot  be  taken  on  this  demurrer.  The  plaintiffs  should 
bare  demurred  to  both  pleas  for  that  cause,  or  they  might  hav? 
called  upon  the  defendants  to  strike  one  of  them  from  the  record. 
The  only  inquiry  here  is,  as  to  the  sufficiency  of  the  second  plea. 

The  discharge  in  question  is  alleged  to  be  by  virtue  pf  the  act, 
entitled  <*  an  act  to  amend  an  act,  entitled  an  act,  for  giving  re- 
lief in  cases  of  insolvency,'*  passed  February  28, 1817,  (p.  40, 
th.  66,)  and  the  objection  to  the  plea  is,  that  it  does  not  set  forth 
the  facts  necessary  to  give  the  officer,  granting  the  discharge,  ju- 
risdiction. 

The  rule  of  law,  on  this  subject,  is  that  the  plea  must  show  af- 
firmatively, that  the  officer  granting  a  discharge  under  the  insol- 
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vent  act,  had  jurisdiction  in  the  case.     Every  fiict  necessary   jmBTmB, 
to  give  such  jurisdiction  must  be  averred,  and  the  want  of  any        ^^^' 
necessary  averment,  cannot  be  supplied  by  the  recitals  in  the  dis-  ^^pSJJJ^JI^ 
charge  itself.     iWyman  v.  Mttchdl^  1  CtmeiiB  jR.  318.    Morgan         r. 
9.  Dyer,  10  J.  R.  161.]  Wflbur. 

The  act  in  question  provides,  that  when  any  person  has  been 
<<  actually  imprisoned  for  sixty  days,  upon  execution  in  any  civil 
'*  suit,"  any  creditor  of  such  person  may  apply  for  relief,  &c. ; 
and  ^  upon  such  application,  and  an  affidavit  being  made  by  such 
creditor,  that  such  person  is  justly  indebted  to  such  creditor  in  a 
sum  of  money  then  due,  to  be  specified  in  such  affidavit,  and  not 
less  than  twenty-five  dollars,  and  that  such  person  has  been  impri- 
soned, &c.,  the  officer  to  whom  such  application  is  made^  shall 
order,**  &c. 

The  plea  in  question  avers,  1st.  That  the  defendant  was  an  in^ 
habitant  of  the  City  of  New-York,  and  had  been  actually  impii» 
soned  in  said  city,  **  upon  execution  issued  against  him  in  a  civil 
**  actioD.**  2d.  That  application  was  made  to  the  Recorder  in 
said  city,  **byone  of  the  creditors  of  the  said  Daniel  Stanton/*  pray- 
ing relief,  &c.  Sd.  That  upon  such  application,  said  creditor 
made  affidavit,  that  said  insolvent  was  indebted  to  him,  **  in  a 
**  certain  sum  of  money,  then  due  and  specified  in  said  affidavit, 
**  and  not  less  than  twenty-five  dollars,  and  that  he  was  flien  in 
**  prison,  &c.,  and  had  been  so  for  sixty  days  and  upwards.  The 
plea  then  avers,  that  such  proceedings  were  had  m  the  case,  that 
the  said  Recorder  afterwards  granted  the  discharge  which  is  set 
forth  in  hcec  verba. 

It  is  objected,  that  the  plea  does  not  set  forth,  the  name  of  the 

creditor  applying  for  relief,  &c.,  nor  the  particular  execution,  on 

which  the  debtor  was  imprisoned,  nor  yet  the  court  out  of  which  it 

issued.     If  these  averments  are  necessary,  they  are,  of  course^ 

traversable,  and  should  be  pleaded  with  such  particularity  as  to 

enable  the  pluntiflfs  to  take  issue  on  them.     If  a  party  plead  a 

judgment,  he  must  show  the  certainty  of  it,  and  set  forth  the 

parties,  and  the  court  in  which  it  was  obtained.  (Com.  Dig. 

Pleader^  2  W.  12.)      And  the  same  rule  applies  to  the  case  of 

l^eaifing  a  writ.  {Gray  v.  Hart^  2  Sallc  517.    Patton  v.  Foate^  1 
VOL.  II.  25 
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June  Term,    ^^^mL  R.  209.)    The  plea  in  the  present  case,  ought  to  set  forth 
^^^'     ^  the  actioD,  in  which  the  debtor  was  imprisoned^  and  the  court  out 


^Ddavan^  of  which  the  execution  issued,  and  also  the  name  of  the  creditor, 
^'  ^  upon  whose  application  the  proceeding  was  instituted.  The  plea 
Wilbur.  is  clearly  bad,  but  the  doubt  has  been,  whether  the  defect  could 
be  taken  advantage  of  on  a  general  demurrer.  Upon  consider- 
ing the  cases,  and  particularly  that  of  Gray  v.  Hartf  (as  reported 
in  S  Ltd,  1458,)  I  am  of  opinion,  that  the  defect  in  the  aver- 
ments in  the  plea,  is  matter  of  substance.  In  the  case  of  Groj/ 
V,  Hart,  the  action  was  for  an  assault.  The  defendant  justified 
on  the  ground  that  he  had  arrested  the  plaintiff  by  virtue  of  a 
certain  imi,  without  setting  forth  the  court  out  of  which  it  issued. 
The  plaintiff  replied,  and  there  was  a  special  demurrer  to  the  re- 
plication. The  court,  in  giving  judgment,  considered  the  p2ea  as 
bad,  because  it  did  not  show  out  of  what  court  the  writ  issued ; 
and  it  is  well  settled,  that  no  defect  in  any  plea,  preceding  that  to 
which  the  demurrer  is  taken,  can  be  noticed,  except  it  be  such  as 
would  be  bad  on  general  demurrer.  The  averqnent,  therefore,  in 
that  case,  must  have  been  considered  substantially  defective,  and 
the  principle  of  it,  is  certainly  applicable  to  the  case  now  before  us. 

JudgfnerUfor  theplahU^i. 

[E.  Curtis,  Atty,  for  the  plfs,    D.  D.  Field,  Mtjf,/or  the  «^/tf.] 
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Thk'  Farmers  and  Mechanics'  Bank 


versus 


John  Ratner. 


June  Tvm^ 
1889. 

The  Farmers' 

9l  Mechanical 

Bank 


A  plea  of  mil  fid  corportUimi,  b  bad  upon  ipecial  demurrer,  aa  amounting  to  th« 
general  iasue :  for  whatever  the  plaintiff  ia  bound,  in  the  first  instance,  to  pro?e, 
in  order  to  support  his  cause  of  action,  cannot  be  specially  pleaded  by  the  de- 
fendant. And  this  principle  applies  as  well  to  jbrc^  corporations,  as.to  our  own. 

Assumpsit  brought  by  the  plaintiflsj  as  the  endorsees,  against 
the  defendant  as  endorser  of  three  several  promissory  notes, 
drawn  by  one  l¥illiam  S.  Rajrner. 

The  defendant  pleaded,  I.  The  general  bsue ;  and  II.  That 
the  plaintiffs  ^ere  not  *'  a  body  politic  or  corporate,  and  had  not 
a  right,  by  the  laws  of  tba  land,  to  sue  as  such.'' 

To  this  last  plea  the  plaintiffi  demurred  specially,  and  set  forth 
for  cause,  that  S  amounted  to  the  general  issue. 

Mr.  J.  Hoyt  for  the  plamtifis,  and  in  support  of  the  demurrer, 
contended,  I.  That  any  matter  of  defence  which  denies  what  the 
plaindff  is  bound  to  prove,  or  be  non-euited,  in  the  first  instance, 
on  the  general  issue,  ought  not  to  be  pleaded  specially.  [Basik 
ofJlabum  v.  Weed  and  others,  19  John.  R.  300.] 

II.  That  a  corporation  when  plaintiff  is  bound  to  prove  itself 
such  on  the  trial,  or  be  non-suited.  [14  John.  Rq).  238.  8/6.378.] 

JIfi*.  Jl.  S.  Charr  for  the  defendant,  contra,  contended  that  the 
plea  was  good ;  but  if  bad,  the  defendant  was  entitled  to  judg- 
ment, because  the  declaration  was  defective.  That  the  plaintifis 
were  a  foreign  corporation,  and  the  declaration  should  therefore 
have  set  forth  where  and  by  what  authority  they  were  incorporat- 
ed. There  was  nothing  in  any  part  of  the  pleadings  to  show,  that 
the  bank  was  a  foreign  corporation,  and  the  declaration  commenc- 
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J«M  T«s»   ^  ^  ^^®  usual  form :  **  The  Farmers  and  Mechanic's  Bank, 

*^*^        **  plaintifis  in  this  suit,*'  complain,  &c.      He  referred  to  the  case 

PSiSlSiS'  of  TTie  JitAumBankv.Jliken,  (18  J.  R.  1S7.)  and  the  authorities 

Btnk        there  cited.     ChUdress  v.  Emory,  (8  Wheat.  Rqf.  643.)     ITWoff 

Ra^er.      V.  Roboud et  ol  (\  Pcter^i  S.  C.  lUp.  498.)    1  Chitty's  Plead.  255. 

Rev.  SUU.  part  3,  chap.  8,  tit.  4.  art.  1.  tec.  3.  13. 

Oaklet  J.  The  case  of  the  Bank  of^ubumv.  TVeed,  (19  J. 
R.  300.)  decides  the  point  raised  on  this  demurrer.  The  plea  of 
mil  (tel  cmparatiofh  was  there  held  to  be  bad  on  special  demurrer, 
as  amounting  to  the  general  issue,  on  the  principle,  that,  whatever 
the  |>Iun(iff  is  bound,  in  the  first  instance  to  prove,  in  order  to 
support  his  cause  of  action,  cannot  be  specially  pleaded  by  the  de- 
fendant And  it  has  been  settled  by  the  Supreme  Court,  thai 
where  a  corporation  sues,  it  must  show  itself  to  be  such  on  the 
trial,  or  be  non-suited.     [14  /.  R.  238.    8  7b.  378.] 

This  principle  applies  as  well  to  foreign  corporations  as  to  our 
own ;  and  there  is  no  ground  in  this  respect  for  any  distmction  be- 
tween them.  If  it  were  otherwise,  the  feet,  that  the  plaindfTs  in 
this  case  are  a  corporate  body,  created  by  the  laws  of  another 
state,  is  not  averred  on  the  record,  so  as  to  enable  us  to  notice  it 

Judgment  for  the  plaintiffs  an  the  demurrer. 

fWtrd  tad  Hoyt,  dtt^.  for  thi  pljfk.    A.  8.  Garr,  Jiti^,fir  tki  deft,  ] 
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Jm»T 


Ralph  Clark  and  Enos  P.  Clark  v. 

Bncdfltt. 

versui  \^^^y^^ 

Jacob  Burj>btt. 

TIm  defendant  executed  and  delivered  to  the  plaintiA  a  guaranty  in  the  foUowing 
words:  '* New- York,  30tli  April,  1828. — I  hereby  guaranty  the  payment  of  any 
"  bill  or  bills  of  merchandize,  Mrs.  P.  has  purchased,  or  may  purchase  of  E.  P. 
**  C.  ft  Co.     The  eaid  Mrs.  P.  having  the  privilege  of  90  days  credit  on  the 

**  puiehasee  made  by  her,  the  amount  of  this  guaranty,  not  exceeding  fiOO,  and  ^  /   j8?Ke«  j^^ 
« this  guaranty  to  expire  at  the  end  of  one  year  from  this  date."  ^  ^/  ^  *^  * 

Hbld  that  this  instrument  was  a  continuing  guaranty,  and  applicable  to  any  goods         my 
delivered  under  it,  not  exceeding  the  specified  amount,  during  the  period  limited* 

Held  also,  that  a  demand  of  the  purchaser,  and  notice  to  the  defendant,  were  not 
necessary  as  conditions  precedent  to  the  plaintift'  right  of  action. 

Where  there  are  several  debts,  some  of  which  are  giiereiaisd,  and  some  ate  iMt» 
and  a  payment  is  made  by  the  debtor,  the  creditor  may  apply  it  as  be  pleases, 
unless  a  special  applicatbn  is  made' by  the  debtor. 

Assumpsit  upon  a  guaranty.  The  declaration  contained  two 
epedal  counts  upon  the  instrument,  besides  the  common  cotmtSi 
for  goods  sold,  &c.    Pleas,  the  general  issue,  and  payment. 

It  appeared  at  the  trial,  that  one  Mrs.  Phillips  applied  to  the 
plaintiffs  in  the  month  of  April,  1828,  to  purchase  a  quantity  of 
dry  goods  upon  credit  The  plaintiffs  being  unwilling  to  furnish 
the  goods  Without  security,  the  applicant  offered  to  procure  the  de- 
fendant's guaranty  for  the  payment  of  such  purchases  as  she 
might  wish  to  make.  The  plaintiffs,  therefore,  drew  up  a  guaran- 
ty, and  sent  it  by  their  clerk  to  the  defendant,  and  it  was  inmie- 
diately  signed  by  him.  The  instrument  was  m  these  words,  viz : 
**  New-Tork,  SOth  April,  1 828.  I  hereby  guaranty  the  payment 
**  of  any  bill  or  bills  of  merchandize  Mrs.  Phillips  has  purchased, 
**  or  may  purchase  from  E.  P.  Clark  &  Co. ;  the  said  Mrs.  Phil- 
**  lips  having  the  privSege  of  ninety  days  credit  on  the  purchasea 
"  made  by  her,  the  amount  of  this  guaranty,  not  exceeding  two 
**  hundred  dollars,  and  tUs  guaranty  to  expire  at  the  end  of  one 
**  year  from  this  date.    Jacob  Burdett." 
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roai,       After  this  paper  was  received  by  the  plaintiffs,  they  delivered  lo 
*^^'      ■  Mrs.  Phillips,  on  the  30th  of  April,  1828,  a  quantity  of  goods, 


Ctek  9l  Clark  amountbg  to  $198.73 ;  on  the  third  day  of  May  following,  another 
Buniett.      parcel,  amounting  to  $35.72,  and  at  several  different  times  after- 
^'^'*'^'^*^  wards,  between  that  period  and  the  17th  day  of  the  same  month, 
several  other  parcels,  amounting  in  the  whole  to  $379.60. 

On  the  20th  of  June  following,  Mrs.  P.  called  upon  the  plaintiffs 
to  take  back  such  goods  as  she  had  on  hand,  so  as  to  reduce  the 
amount  of  her  debt  to  them  as  much  as  possible.  The  plaintifi 
acceded  to  tliis  request,  and  received  back  from  her  goods  to  the 
amount  of  $200,  and  upwards,  and  were  afterwards  compelled  io 
^ ,  >^  *  bring  this  action  to  recover  the  balance  due  from  her,  amountmg 
'';       to  $166.41. 

For  this  sum  the  plaintiffs  had  a  verdict,  which  was  taken,  how- 
ever, subject  to  the  opinion  of  the  court  upon  a  case  to  be  made. 
If  the  court  should  be  of  opinion  that  the  action  could  not  be  sus- 
tdned,  then  a  non-suit  was  to  be  entered. 

Jtfr.  /.  L.  Mason  for  the  defendant,  now  contended,  I.  that  the 
plaintiffi  should  have  proved  a  demand  of  payment  upon  Mrs. 
Phillips,  and  notice  of  non-payment  to  the  surety,  in  order  to  enti- 
tle them  to  this  action.  [4  M.  and  Sd.  574.  Cam.  Dig.  Surely^ 
H.  2.    3  Wheai.  1 01-154.  (n.)     8  East.  245.] 

II.  He  also  contended  that  the  guaranty  was  void  as  to  the  goods, 
which  had  been  purchased  previous  to  its  date,  because  no  consid- 
eration for  the  defendant's  promise  appears  upon  the  paper,  and 
being  void  in  fact,  it  was  void  in  toto.  [7  Term  R.  201.  14  J.  K 
465.] 

III.  The  guaranty  was  a  limited,  and  not  a  continuing  one,  f^j^ 
die  payment  made  by  Mrs.  Phillips  in  goods,  (amountmg  to  $200,) 
must  be  deemed  applicable  to  the  first  purchase,  and  for  which  the 
defendant  gave  his  guaranty.  [£trby  v.  JUarlboraughf  »M.atid 
Set.  18.] 
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Mr.  D.  JB.  TaOmadgt^  cmUra  for  the  plaintifls,  contended,  diat   jmie  T«in, 

that  the  consideration  for  the  promise  was  sufficiently  apparent  ' 

on  the  fitce  of  the  instrument  and  proof  of  the  delivery  of  the  goods  ^'"^  ^  ^1** 
makes  the  cause  of  action  complete.  Bnrdatt 

The  instrument  itself  is  a  continuing  guaranty,  and  covers  all 
goods  sold  under  it,  before  the  time  limited  therein  for  its  continu- 
ance. 

As  to  notice  to  the  purchaser,  no  case  can  be  found,  where  either 
notice  or  demand  has  been  found  necessary ;  for  notice  does  not 
create  the  liability.  The  rule  upon  this  subject  is,  that  injury 
from  want  of  notice  must  be  made  to  appear,  before  the  defend- 
ant  can  avail  himself  of  this  defence,  unless  such  notice  is  aeoii- 
dUion  precedent.  [He  cited  9  East.  S48.  1  HoWt  JV*.  P.  R.  159. 
3  Moares  R  15.  6  lb.  521.  3  Brod.  ^  Bmg.  til.  1  Bing. 
R  216.    Mason  v.  Pritchardy  2  Camp.  R.  436.] 

Oaklet  J.  One  Mrs.  Phillips  applied  to  the  plaintiib  to  pur- 
chase a  quantity  of  goods.  They  declined  delivering  them  with- 
out security.  She  offered  the  guaranty  of  the  defendant,  who 
signed  and  delivered  to  the  plaintiffs  the  instrument,  which  is  spe- 
cially declared  upon  in  this  action. 

The  plaintiffs  thereupon  delivered  to  Mrs.  P.  a  bill  of  good* 
amounting  to  $198.73,  and  at  several  subsequent  periods,  sold 
her  other  goods,  in  the  whole  to  the  amount  of  j(379.60. 

On  the  20th  of  June,  1828,  Mrs.  P.,  wishing  to  give  up  her 
business,  offered  to  return  to  the  plaintiffs  the  goods  she  had  on 
hand,  so  as  to  reduce  the  amount  of  her  debt  as  much  as  possible, 
and  the  plaintiffs  took  them  back  to  the  amount  of  $200,  and  up- 
wards. This  action  is  brought  on  the  guaranty,  to  recover  the 
balance  due  on  the  account  of  Mrs.  P.,  being  $166.41. 

I.  The  first  objection  made  to  the  plaintifb  recovery,  is^  thai 
he  has  not  proved  a  demand  on  Mrs.  P.  for  payment,  and  notice 
of  non  payment  to  the  defendant 

I  do  not  understand,  that  such  a  demand  and  notice  are  neces- 
sary to  be  proved,  as  conditions  precedent  to  the  plaintiffs'  right 
of  action.  The  guaranty  of  the  defendant  is  not  a  conditional, 
but  an  original  undertaking,  collateral  to  the  promise  of  the  ven- 
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J«M  Ttras  ^^  of  ^^  goods,  and  the  defendant  cannot  set  up  as  a  defencey 
^^'  any  negligence  of  the  plaintifls,  in  calling  upon  the  Tendee  iir 
Clttk  ft  Cteik  payment,  unless,  at  least,  he  can  show  that  such  negligence  has 
been  the  cause  of  injury  to  him.  [Duoal  v.  TrcLsk^  12  JHai$»  R, 
166.]  In  die  Pecpk  v.  Jamen,  (7  /.  R.  S39.)  The  Court  say, 
fliat  m  the  case  of  a  surety,  the  creditor  is  not  bound  to  take  any 
steps  against  the  principal  debtor,  with  a  view  to  relieve  the  secu- 
rity, uidess  he  diould  be  required  to  enforce  payment.  In  the 
present  case,  the  omission  to  demand  payment  of  the  vendee  of 
the  goods,  or  to  give  notice  of  non-payment  to  the  defendant,  does 
not  appear  to  have  prejudiced  him  in  any  manner. 

It  would  also  be  a  sufficient  answer  to  this  point  of  the  defence, 
that  no  objection  was  made  at  the  trial,  that  a  demand  and  notice 
were  not  proved. 

n.  It  is  objected  also,  that  the  guaranty  is  void,  for  the  want 
of  consideration,  as  to  the  goods,  which  had  been  purchased,  and 
being  void  in  part,  is  wholly  so. 

The  guaranty  applied  to  the  facts,  as  they  existed  at  the  time  it 
was  entered  into,  must  be  understood,  when  it  speaks  of  goodib 
which  Mrs.  P.  had  purduuedy  to  allude  to  those,  which  she  had 
contracted  for,  but  which  the  plaintiffs  would  not  deliver  without 
security.  It  appears  cleariy  in  evidence,  that  all  the  goods 
sought  to  be  covered  by  the  guaranty  were  delivered  after  it  was 
made.  It  is  not  necessary,  therefore,  to  examine  the  correctness 
of  the  position  assumed  by  the  defendant's  counsel^  under  this 
braniA  of  the  defence. 

III.  It  is  contended,  that  the  guaranty  is  a  limited  one,  and  that 
the  payment  of  $800,  made  by  Mrs.  P.,  must  be  applied  to  sa- 
tisfy it 

It  is  quite  clear,  that  this  guaranty  b  a  continuiiig  one,  and  by 
its '  express  terms  intended  to  secure  any  sale  of  goods,  during 
the  period  of  one  year,  not  exceeding  the  specified  amount.  The 
return  of  a  portion  of  the  goods  to  the  jdaintiflBi^  can  hardly  be  con- 
sidered as  a  payment,  by  Mrs.  P. ;  but  if  it  could,  it  appears  to  be 
settled,  that  when  there  are  several  debts,  some  of  wfaicb  are 
guarantied,  and  some  not,  and  a  payment  ]a  made  by  the  deUor, 
the  creditor  may  apply  it  as  he  pleases,  unless  a  special  apfdmip 
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tion  is  made  by  the  debtor.     [Sturges  v.  ifoftfttrw,  7  Mass.  R.  301 .    Jnn«  *ena, 
HfOchmsm  v.  Bell,  1  TaunUm,  564.    Kirby  v.  Duke  Marlborough,        ^^^' 


%  Mau.  4.  Sel  18.]  Upon  the  whole  case,  I  think  that  the  plam-  thtr^^l 


Judgment  for  theplaint!^s 

[E.  Curtia,  My.  for  the  plffh.^J.  L.  Mason,  jUtylfor  the  rf^.J 


Daniel  Richards  and  Jehaziel  Sherman,  Jr. 


versus 


John  Maley  Cuyler  and  Frederick  Cutler. 

A  plea,  which  amoantd  to  the  general  issue,  is  bad  on  special  demurter,  and  it 
will  amount  to  the  general  issue,  when  it  shows  a  state  of  facts,  from  which  it 
appears,  that  the  plaintiff  at  no  time  had  any  cause  of  action.  But  when  a 
plea  is  overruled,  as  equivalent  to  the  general  issue,  it  must  be  very  clear  that 
itissob 

This  cause  came  before  the  Court  "upon  special  demurrers  to 
two  special^leas,  interposed  by  the  defendants. 

The  declaration  was  in  assumpsit,  and  contained  none  but  the 
common  counts,  for  money  paid,  money  lent  and  advanced,  mo- 
ney had  and  received,  &c.,  and  the  plaintiflfs  claimed  j^800. 

The  defendants,  besides  the  general  issue,  pleaded  two  special 
pleas.  In  their  first,  they  alleged,  that  before  the  making  of  the 
promises  in  the  declaration  mentioned,  the  plaintiffs  .undertook 
and  promised  the  defendarUSy  that  if  they  (the  defendants)  would 
undertake  to  deliver  to  the  plaintiffs,  in  the  City  of  New-York, 
on  or  before  the  first  day  of  November,  in  the  year  1828,  a  quan- 
tity of  goods  and  merchandise,  of  the  value  of  $1000,  to  be  sold 
by  the  plaintiffs  for  the  defendants,  on  commission,  for  a  certain 

profit,  that  they  (the  plaintiffs)  would  advance  and  pay  to  the  de- 
VOL.  II.  26 
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Joiw  Tenn,    fendnnts  certain  su^ns  of  money  in  consideration  thereof,  and  that 

-— they  (the  plaintiffs)  would  sell  the  said  goods,  and  out  of  the  pro- 

Shermao,  Jr.   ceeds  thereof,  retain  the  sums  of  money  to  he  advanced,  and  would 
Curler  and     ^^^  require  the  defendants  to  repay  the  same,  but  would  pay  tbe 
uuylcn   ^  balance  of  such  proceeds  to  the  defendants,  when  the  sales  were 
completed. 

The  plea  then  averred,  that  the  defendants  did  undertake  to 
deliver  the  said  goods  to  the  plaintiffs  at  the  time  and  place  afore- 
said, and  that  the  plaintiffs,  in  consideration  thereof,  advanced  and 
paid  to  the  defendants,  on  the  first  day  of  November,  1828,  "cer- 
*^  tain  small  sums  of  money,  amounting  in  the  whole  to  the  sum 
"  of  two  hundred  dollars,"  which  were  the  same  sums  demanded 
iu  the  declaration.  The  plea  then  further  averred,  that  the  defen- 
dants, in  consideration  of  the  sums  so  advanced  by  the  plaintiff's, 
and  of  their  said  promise  and  undertaking,  did  afterwards,  on  the 
game  first  day  of  November,  deliver  to  the  plaintiffs  at  New-York, 
the  goods  and  merchaudise  abovementloned,  which  the  plaintiffs  ac- 
cepted, and  still  held,  the  same  being  unsold."  These  allegations 
were  concluded  by  a  verification ;  and  the  plea  then  proceeded 
as  follows,  viz  :  "  And  as  to  all  the  said  several  promises  and  un- 
"  dertakings,  in  the  said  declaration  mentioned,  except  as  to  the 
"  said  sum  of  two  hundred  dollars,  so  advanced  and  paid  by  the 
"  said  plaintifls  to  the  said  defendants,  parcel  of  the  several  sumg 
"  of  money  mentioned  in  the  said  declaration,  these  defendants 
say,  they  did  not  undertake  and  promise  in  manner  and  form  as 
the  said  plaintifls  have  above  thereof  declared  against  therti," 
wherefore  they  prayed  judgment,  &c. 

The  second  special  plea  was  substantially  like  the  first,  but  dif- 
fered from  it,  by  alleging  the  delivery  of  the  goods  to  have  been 
on  the  second  day  of  November,  (the  day  after  that,  on  which  they 
were,  by  the  terms  of  the  agreement,  to  have  been  delivered,) 
but  that  the  plaintiffs  accepted  the  same  under  the  agreement, 
and  sold  them  on  the  saim  day  for  one  thousand  dollars,  which 
they  received,  and  still  held,  &c.  This  plea  concluded  in  all  re- 
spects  like  the  other,  and  denied  the  receipt  of  any  sums  beyond 
the  two  hundred  dollais. 


It 
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To  these  pleas  the  plaintiffi  demurred,  and  for  cause,  alleged,    ^™«  T&m^ 

1.  That  the  pleas  amounted  to  the  general  issue  ;  and  secondly,  — ; — • 

that  they  were  double,  tendering  several  issues  as  to  the  alleged  Bherman,  Jr. 
delivery  of  the  goods,  their  sale,  &c.  Cuyl«r«id 

Cuyler. 

The  cause  was  argued  by  Mr.  David  Grahanxy  for  the  plaintiffs, 
and  Mr.  John  WaUU,  for  the  defendants. 

As  to  the  first  cause  of  demurrer,  Mr.  Graham  cited  Archh.  PI. 
194.  10  Johi.  Rep.  289.  Stephens  on  PUad.  412.  9  Cranch.  SO. 
As  to  the  second  cause,  he  cited  6  John.  Rep.  63.     18  lb.  28. 

Mr.  Wallia  cited  Ld.  Raym.  787.  217.     1  Chit.  476. 

Oaklet  J.  This  case  comes  before  the  Court  on  separate  de- 
murrers to  the  2d  and  3d  pleas,  and  the  special  cause  of  demurrer 
assigned  is,  that  the  pleas  amount  to  the  general  issue. 

The  rule  on  this  subject  is,  that  a  plea,  which  amounts  to  the 
general  issue  is  bad  on  special  demurrer,  [Kennedy  v.  Strongy  10  ' 
/.  JR.  289 ;]  and  in  the  application  of  this  rule,  it  is  held,  perhaps 
with  some  exceptions,  that  a  special  plea  amounts  to  the  general 
issue,  when  it  shows  a  state  of  facts,  from  which  it  clearly  ap- 
pears, that  the  plaintiff,  at  no  time,  had  any  cause  of  action. 
[Brown  V.  Cormeh^  Ld.  Raym.  217.  Vanhatton  v.  MorsCy  Lord 
Raym.  787.] 

The  action,  in  this  case,  is  assumpsit  for  money  had  and  re- 
ceived, &c.  The  2d  plea  states,  that  in  consideration,  that  the 
defendants  would  deliver  to  the  plaintiffs,  on  or  before  the  first 
day  of  November,  a  quantity  of  goods,  &c.,  to  be  sold  by  the 
plaintiffs  on  commission,  they,  the  plaintiffs,  promised  to  advance 
to  the  defendants  certain  sums  of  money  thereon,  to  sell  the 
goods,  and  retain  the  said  advances  out  of  the  proceeds,  and  to 
pay  over  the  balance;  and  that  the  defendants  should  not  be  re- 
quired to  repay^  the  advances  in  any  other  manner.  The  plea- 
then  avers  a  delivery  of  the  goods  to  the  plaintiffs,  and  an  advance 
by  them  to  the  amount  of  JJ2000 ;  and  it  further  avers,  that  the 
plaintiffs  received  the  goods,  and  have  not  yet  sold  them. 
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Jan*  Tenn,       The  Sd  plea  differs  from  the  secood,  in  staUng  that  the  goods 
were  delivered  to  thegplaintiffs  on  the  day  after  the  advances  in 


Sherman*  Jr.  Hioney  were  made  to  the  defendants ;  but  it  is  averred,  that  the 
^    ^'      .    goods  were  accepted  under  the  agreement,  and  before  the  com- 
Cuyler.      mencement  of  the  suit.    The  plea  also  avers,  that  the  plaintiA 
sold  the  goods  for  a  larger  amount  than  that  advanced,  and  that 
they  still  retain  the  money. 

The  facts  set  forth  in  these  pleas  do  not  necessariiy  show,  that 
the  plaintiffs  had  not,  at  any  time,  a  cause  of  action,  arising  out 
of  the  advances  of  the  money  in  question.  There  may  have  been 
some  breach  of  the  special  agreement,  or  some  abandonment  of 
it  by  the  parties,  subsequent  to  the  advances,  or  to  the  sale  of  the 
property  by  the  defendant,  from  which  a  right  may  have  accrued 
to  the  plaintiffs,  to  sue  for  the  money  advanced,  in  this  action. 
Such  a  state  of  the  case  may  be  disclosed  in  the  replication ;  and 
it  is  sufficient  to  show,  that  these  pleas  do  not  come  clearly 
within  the  rule  above  laid  down.  When  a  plea  is  overruled  as 
equivalent  to  the  general  issue,  it  must  be  very  clear  that  it  is  so. 

Judgment  for  the  defendants  an  the  demurrers. 

[Wn.  H.  Munn,  AWyfvr  the  p^9.   John  WalUi,  AtVyfir  iht  defU.  ] 
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Malachi  Kellt  versus  James  R.  Mullant. 

To  an  action  of  debt  on  a  judgment  obtained  against  the  defendant,  ''in  the  tenn 
"  of  February,  1S27,"  in  the  Supreme  Court,  "  then  holden  at  the  Capitol,  in 
'*  the  City  of  Albany,"  the  defendant  pleaded  in  abatement  to  th«  joriadiction 
of  tkU  Court,  that  "  the  cause  of  action,  if  any,  accrued  to  the  plaintiff  in  the 
**  County  of  Albany,"  &c.  Upon  demurrer  to  this  plea,  it  was  hbld,  that  if  the 
plea  were  conect  in  point  of  principle,  (upon  the  ground  that  the  action  of  debt 
on  judgment,  is  a  local  action;)  it  was,  nevertheless,  insufficient,  because  it  did 
not  show  that  the  record  of  the  judgment  waa  filed  in  •/fllfreny. 

This  was  an  action  of  debt  on  a  judgment  The  declaration 
set  forth,  that  the  plaintiff  **  in  the  term  of  February,"  in  the  year 
1827,  /Mn  the  Supreme  Court  of  Judicature  of  the  People  of  the 
**  State  of  New-York,"  ''  then  holden  at  the  Capiiel,  in  the  Ciiy  of 

Albanyy  by  the  consideration  and  judgment  of  said  Coart,  re^ 

coTered  against  the  defendant  six  hundred  and  sixty  dollars  and 
**  seventy-seven  and  a  half  cents ;"  "  as  by  the  record  and  pio* 
«  ceedings  thereof,  remaining  in  the  said  Supreme  Courtj  more 
**  fully  appears,"  &c. 

The  defendant  pleaded  in  abatement,  to  the  jurisdictkni  of  this 
Court,  '<  that  the  said  City  of  Albany,  in  the  declaration  of  the 
*'  said  plaintiff  mentioned,  is  in  the  County  of  Albany ; — the  same 
^'  being  one  of  the  counties  of  the  State  of  New-York,  wkhin 
'*  whichy  the  said  Supreme  Court  have  cognizance  of  all  pleas 
^  and  actions ;"  **  and  that  the  cause  of  action  in  the  said  de- 
*^  claration  mentioned,  if  any,  accrued  to  the  said  plaintiff  in  the 
**  said  County  of  Albany,  and  not  in  the  City  and  County  of  New- 
"  York,  or  elsewhere  out  of  the  said  County  of  Albany."  Where- 
fore, the  defendant  prayed  judgment,  if  <^  the  said  Superior  Court 

will,  or  ought,  to  take  cognizance  of  the  plea  aforesaid,"  &c. 

To  this  plea,  there  was  a  demurrer,  and  for  special  causes,  the 
plaintiff  assigned  the  following :  First,  that  the  plea  did  not  truly 
set  forth  the  style  and  title  of  the  said  Supreme  Court.  II.  That 
it  did  not  state,  that  the  cause  of  action  accrued  to  the  plaintiff 
out  of  the  jurisdiction  of  this  Court.  III.  That  it  did  not  state, 
that  the  said  Supreme  Court  hath  sole  or  exclusive  cognizance  of 


June  Teem, 
18S9. 


fi06  CASEi^  IN  THE  SUPERIOR  COURT  OF 

*»«2^«f  actions  arisiog  ia  the  said  County  of  Albany.      IV.  That  the 
^  ^  ^^  proceedings  in  this- cause  being  by  plainty  the  plea  ought  to  have 

prayed  judgment,  if  the  Court  would  take  cognizance  of  the 
plaint;  whereas  it  hath  prayed  judgment,  if  the  Court  would 
take  cognizance  of  the  plea  aforesaid.  V.  That  the  plaintiff  hath 
uot  by  affidavit  proved  the  truth  of  said  plea,  or  shown  any  pro- 
bable matter  to  induce  the  Court  to  believe  ihat  it  is  true. 

The  defendant  having  joined  in  the  demurrer,  J(/r.  G* Conner, 
for  the  plaintiff,  contended, 

I.  That  the  special  exceptions  to  the  plea  were  well  taken.  It 
is  an  established  rule,  (he  said,)  that  objections  to  the  jurisdiction 
of  a  Superior  Court  of  record  must  be  pleaded,  and  in  such  form 
as  to  be  free  from  all  exception.  (1  Chit.  Plea.  427.  Cowp.  i& 
17S,  Mattyn  v.  Fabrigas.)  The  style  of  the  Court,  which  has  ju« 
ritdiction,  must  be  truly  set  forth ;  for,  in  order  to  repel  the  juris* 
diction  of  this  Court,  a  more  proper  and  sufficient  jurisdiction 
must  be  shown.     [  1  Chit.  Plea,  432.  ] 

Here  the  plea  neither  states,  that  the  cause  of  action  arose  out 
of  the  jurisdiction  of  this  Court,  nor  that  the  jurisdiction  of  the 
Supreme  Court  is  exclusive.  JVbn  constat,  but  the  two  Courts 
have  concurrent  jurisdiction  over  the  subject  matter.  In  addition 
to  these  objections,  the  prayer  is  totally  defective.  [Attwood  o,  Do- 
mt»  1  Bam.  ^  Jil.  17^.    JVo/€  to  2d  Samd.  209.] 

II.  The  truth  of  the  plea  should  have  been  proved  by  affidavit ; 
fo€  a  plea  in  abatement  to  the  jurisdiction  of  a  Superior  Court  of 
record,  is  not  favoured  in  law,  and  all  formal  objections  may  be 
taken  to  it.  The  defendant  should  therefore  have  complied 
strictly  with  all  the  requirenients  of  the  law,  relative  to  dilatory 
pleas.  [1  M.  L.  524,  ss.  23.  1  Chit.  Plea.  434.  3  Caines'  R. 
100,  Jto6tiwoti  0.  Fisher.] 

III.  The  plea  is  bad  in.  substance.  The  Supreme  Courtis  en- 
dowed with  legal  ubiquity.  Its  judgments  may  be  pleaded  with- 
XNit  a  venue,  and  are  by  intendment  of  law,  in  no  respect  confined 
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to  any  particular  county.  It  does  not  even  appear,  that  the  record  ^""-g^*""* 
Ib  filed  in  Albany ;  nmi  constaty  but  that  it  is  here,  in  the  City  of 
New- York ;  for  the  records  of  the  Supreme  Court  are  filed  as  weH 
here  as  at  Albany.  If  there  were  an  averment  in  the  plea,  that 
the  record  is  filed  in  Albany,  then  the  case  might  be  brought 
within  the  scope  of  some  of  the  EngUsh  authorities.  But  if  debt 
on  judgment  is  a  local  action,  in  strictness,  still  the  reasons  why 
it  is  made  so  in  England,  do  not  apply  to  the  State  of  New-York. 
Our  Supreme  Court  has  ofi&ces  for  its  Clerks  in  three  distinct 
counties  ;  its  sessions  arc  held  in  different  places ;  and  in  judg- 
ment of  law,  a  record  of  the  Supreme  Court  is  no  more  confined 
lo  Albany,  than  it  is  to  Utica,  or  the  city  of  New- York. 

As  the  defendant  can  only  bring  himself  within  the  scope  of  his 
own  authorities  by  inference,  this  Court  will  not  draw  such  infer- 
ence against  its  own  jurisdiction.  On  the  other  hand,  it  will  in- 
fer, unless  the  contrary  is  clearly  pointed  out  by  the  plea,  that  the 
record  of  the  judgment  on  which  this  action  isbroughtt  is  filed  in 
the  City  and  County  of  New-York.  Why  should  the  Court  infer 
that  the  record  is  filed  at  Albany  ?  It  by  no  means  fofiows,  that 
because  the  judgment  was  rendered  while  the  Supreme  Court  was 
sitting  at  Albany,  that  therefore  the  record  is  filed  there.  It  may 
be,  and  probably  is,  filed  in  the  City  of  New-York.  If  it  is  iiof« 
the  defendant  sliould  have  averred,  that  fact  in  his  plea,  that  the 
plaintiff  might  have  taken  issue  thereon,  if  it  be  material.  It  was 
not  necessary  to  allege  where  the  record  was  filed,  in  the  declara- 
tion ;  for  the  Court  will  not  oust  itself  of  its  jurisdiction  by  infer- 
ring a  fact,  which  the  defendant  should  have  distinctly  pleaded,  if 
he  intended  to  rely  upon  it.      The  plea,  therefore,  is  wholly  in- 

sufiicient. 

I 

Mr.  James  Oswald  Griiny  contra^  for  the  defendant. 

I.  The  action  of  debt  on  a  judgment  is  a  local  action,  and  this 
Court,  therefore,  cannot  entertain  jurisdiction  of  the  present  suit. 
It  must  be  brought  in  the  place  where  the  judgment  was  recover- 
ed.   \HaU  V.  Wmhficld,  Hobart  R.  195.] 


1829. 
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June  Term,  The  first  question  here  is,  where  is  the  record  of  the  judgment 
on  which  this  suit  is  brought  1  In  the  absence  of  any  thing  in 
the  declaration  to  the  contrary,  it  will  be  inferred,  that  the  recoTd 
is  filed,  where  the  judgment  was  rendered.  In  this  case,  the  de- 
claration states,  that  the  judgment  was  rendered  at  Albany,  and 
the  record  must  be  there  also,  as  a  matter  of  course.  The  Court 
cannot  tn/er^  that  it  is  any  where  else,  because  prima  facUf  that  is 
the  proper  place  for  it.  ^'  In  stating  a  matter  of  record,  no  venue 
^*  is  necessary,  as  the  record  must  be  presumed  to  be  where  the 
«*  Court  is."  IChit.  Plea.  Vol  1, 281.  1  Vent.  246.]  This  be- 
ing the  legal  intendment,  if  the  record,  in  poiiit  of  fact,  is  filed  in 
the  city  of  New-York,  the  plaintiflF  should  have  replied  that^  by 
way  of  a  new  assignment.  *^  Although  a  replication  must  not 
*^  depart  from  any  material  allegation  in  the  declaration,  yet  when 
there  is  an  evasive  plea,  the  plaintiff  may  avoid  the  effect  of  it, 
by  restating  the  injury  for  which  he  meant  to  declare,  with 
more  particularity  and  certainty,  consistently,  however,  with 
•*  the  more  general  complaint  in  the  declaration."  [1  ChU. 
Plea.  602.] 

The  authority  of  the  case  of  Hall  v.  Winkfield  has  often  been 
recognized  by  the  Courts  of  this  country.  In  the  case  of  Barra- 
el^U  executors  V,  Griscoiii's  administratorsy  (1  CoXy  J^ew- Jersey  R. 
193.)  the  Court  say,  "  in  actions  of  this  nature,  the  venue  must 
"  be  laid  in  the  county  where  the  judgment  was  obtained,^  Indeed, 
the  rule  is  well  settled,  that  "  in  an  action  of  debt  on  the  judg- 
•<  ment  of  a  Court  of  record,  the  venue  must  be  laid  in  the  coun- 
"  ty  where  the  record  w."  [  1  Chit.  Plead.  272,  Barnes  v.  Kenyon. 
2  John.  Cos.  381.  9/A  J.  R.  259.  7  J.  JR.  318.]  By  the  5th 
sec.  of  the  act  establishing  this  Court,  power  is  given  them  to  try 
and  determine  all  transitory  actions,  '^  and  all  local  actions  aris- 
•*  ing  within  the  City  and  County  of  New-York." 

If  it  be  conceded,  that  the  present  is  a  local  action,  how  can  the 
plaintiff  escape  from  the  force  of  this  plea  ?  If  it  be  good  in  sub- 
stance, it  is  sufficient  in  form ;  because  it  expressly  avers,  that  the 
plaintifi^s  cause  of  action  accrued  in  the  County  of  Albany,,  and 
not  in  the  City  and  County  of  New-York.  It  is  admitted,  there- 
fore, that  the  record  is  in  existence,  and  the  place  where  it  is  to 
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be  founds  is  clearly  pointed  out  by  the  plea ;  for  if  the  cause  of  jgne  Teno, 
action  accrued  tn«d{bany,  in  an  action  of  debt  on  judgment^  it  must  ^^^' 
be  because  the  record  of  that  judgment  is  filed  in  that  County. 
If  the  plaintiff  intended  to  deny  the  truth  of  the  plea,  he  should 
have  traversed  the  false  allegations ;  but  by  demurring,  he  has 
admitted,  that  the  cause  of  action  did  not  accrue  to  the  plaintifi'  in 
the  City  and  County  of  New-York.  Whence,  then,  does  this 
Court,  in  an  action  strictly  local,  derive  its  juiisdictioa  over  a 
judgment  obtained  otif  of  the  County  of  New-York  1 

As  to  the  special  causes  of  demurrer,  if  the  defendant  is  right  in 
the  general  principle  upon  which  his  plea  is  founded,  they  cannot 
be  sustained.  The  title  of  the  Supreme  Court  is  given  in  the  veiy 
words  of  ^ihe  act,  and  at  all  events  the  description  is  sufficiently 
specific.  The  requirements  of  the  second  cause,  are  complied 
with  by  the  plea ;  for  it  states,  that  the  cause  of  action  accrued  at 
Albany.  Now  as  Albany  is  beyond  the  jurisdiction  of  this  Courts 
it  follows  that  the  eause  of  action  accrued  out  of  its  jurisdiction. 

As  to  the  third  cause,  it  was  not  necessary  to  state,  that  the  Su« 
preme  Court  had  exduswe  jurisdiction  over  actions  arising  in  the 
County  of  Albany :  for  this  Court  might  have  no  cognizance  of  a 
suit  brought  in  it^  and  yet  the  Common  Pleas  mig^thave  cognis* 
ance  over  the  same  suit  by  express  statute. 

In  this  case,  there  was  no  necessity  to  prove  the  plea  by  affida- 
vit ;  the  statute  merely  requires  probable  cause,  and  there  is  no 
necessity  for  an  affidavit,  where  the  plea  is  for  matter  apparent  on 
the  record.  [Tidfs  Prac.  588.  2  StJJm's  Prac.  272.]  But  if 
an  affidavit  were  necessary,  the  objection  cannot  be  taken  on  de- 
murrer ;  it  should  be  by  motion.  The  affidavit  forms  no  part  of 
the  record,  and  it  may  be  made  by  a  third  person;  the  want  of  it, 
therefore!  is  no  objection  upon  tlie  face  of  the  pleadings. 

The  proper  forum  for  this  matter,  is  the  Supreme  Court,  or  the 
Common  Pleas,  for  the  County  of  Albany.  The  plaintiff  is  under 
no  necessity  of  appealing  to  this  tribunal,  which  was  not  estab<« 
Usbed  for  the  purpose  of  trying  any  local  actions,  except  those  ori- 
ginating within  the  very  jurisdiction,  which  is  given  to  this  Court 
by  law.    All  transitory  actions  may  be  brought  here,  of  course, 

but  those  actions,  which  ought  to  be  confined  to  their  own  proper 
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June  Term,     tribunals,  cannot  be  brought  here,  for  any  pecuUar  reasons  of  con- 

1889. 

venience. 

Oaklet  J.  This  was  an  action  of  debt  on  a  judgment  in  the 
Supreme  Court.  The  declaration  set  forth,  that  the  plaintiff  by 
the  consideration  of  the  said  Court,  "  then  holden  at  the  Capitol, 
in  the  city  of  Albany,"  recovered  judgment  against  the  defendant 
&c.  To  this  declaration,  the  defendant  pleaded  in  abatement  to 
the  jurisdiction  of  this  Court:  to  which  plea  there  was  a  demurrer. 

It  is  contended,  on  the  part  of  the  defendants,  that  the  Court 
has  not  jurisdiction  in  the  present  case,  because  it  appears  by  the 
declaration,  that  the  action  is  founded  on  the  record  of  a  judg- 
ment in  the  Supreme  Court,  obtained  at  Albany ;  that  the  record 
must  be  presumed  to  be  filed  there,  and  that  the  action  is  therefore 
local. 

Assuming,  for  the  purpose  of  disposing  of  the  case,  that  an  ac- 
tion of  debt  on  a  judgment  is  local,  and  must  be  brought  in  the 
county  where  the  record  is  filed ;  I  am  of  opinion,  that  it  does  not 
sufficiently  appear  in  the  pleadings  in  this  cause,  that  the  record 
of  the  judgment  in  question  is  filed  in  Albany.  The  declaration 
states  that  the  plaintifiT,  ^'  in  the  term  of  February,  1827,  in  the 
"  Supreme  Court,  then  holden  at  the  Capitol,  in  the  City  of  Al- 
**  bany,"  recovered  judgment  against  the  defendant,  as  by  the 
record  thereof,  **  remaining  in  the  said  Supreme  Court,  before  the 
**  Justices  thereof,"  more  fully  appears. 

The  record  of  all  judgments  obtained  in  the  Supreme  Court 
may  be  filed  in  New-York,  Albany,  or  Utica ;  and  for  any  thing 
averred  in  this  declaration,  the  record,  on  which  this  action  is 
founded,  may  be  filed  in  the  Clerk's  office  in  this  city.  It  is  not 
to  be  inferred,  that  it  is  filed  in  Albany,  because  it  is  stated,  that 
the  judgment  was  entered  there.  Such  inference  would  be  a 
necessary  one,  where  by  law  the  records  of  the  judgments  of  a 
Court  can  be  filed  only  where  the  Court  sits ;  as  in  the  case  of 
the  Courts  of  Common  Pleas :  but  it  cannot  arise  as  to  judgments 
in  the  Supreme  Court,  which  has  general  jurisdiction,  and  in  which 
all  records  may  by  law  be  filed,  in  either  of  the  places  designated 
for  the  holding  of  its  regular  terms. 


THE  CITY  OP  NEW.YORK.  211 

If  the  fact,  then,  in  the  present  case,  be  that  the  record  in  ques-   ^^^^^ 
tion  is  filed  in  Albany,  the  defendant  should  have  averred  that  — ^*— — — 
fact  distinctly  in  his  plea.      The  averment,  that  the  cause  of  ac-     Smith  and' 
tion  occurred  to  the  plaintiff  in  the  County  of  Albany,  and  not       Q^eit 
in  the  City  and  County  of  New-York,  nor  elsewhere  out  of  the  Effiott  andC^. 

-^  -^  leste  his  wift. 

County  of  Albany,  is  not  sufficiently  certain ;  as  it  is  an  averment 
equally  applicable  to  transitory  actions,  (which  in  fact  may  have 
arisen  in  Albany,)  and  actions,  which  are  local  in  their  nature. 
There  must,  theiefore,  be  judgment  otrespandeas  ouster. 

[C.  O'Conner,  JlWyfw  p^,    J.  O.  Oxim,  JUPy  fir  d^.  ] 


B  AHVEL  L.   GOUVEENBUR,    ThoMAS  L.  SmITH)    AlCD  ChARLBS 

GiLFERT. 

versus. 
Henrt  Elliott  and  Celeste  his  Wife. 

A  oontimct  in  writing  And  under  seal,  bo  executed  ae  not  to  be  binding  upon  either 
party,  but  which  has  been  acted  upon  by  them,  may  be  given  in  evidence,  in  an 
action  of  assumpfiit,  to  recover  the  balance  of  an  account,  for  the  purpose  of 
shewing  the  terms  on  which  one  party  made  advances  and  the  other  performed 
services. 

Q.  S.  and  G.  the  lessees  of  a  theatre  by  their  agent  advanced  certain  sums  of 
money  to  the  defendant  Celeste  as  a  performer  under  an  agreement,  that  she 
should  be  under  the  exclusive  direction  of  one  of  the  lessees,  who  was  theMana* 
ger  of  the  theatre.  In  an  action  brought  to  recover  back  a  part  of  the  advan- 
ces so  made,  it  was  held  that  the  action  was  properly  brought  in  the  name  of  ofi 
the  lessees ;  and  that  the  circumstance  of  the  performers  being  under  the  exda- 
sive  direction  of  one  of  the  plaintiffi  did  not  vary  the  form  of  bringing  the  aetioD« 

The  jury  must  pass  upon  all  the  facts  proper  for  their  consideration  and  if  they 
have  not  done  so  the  Court  will  grant  a  new  trial,  without  considering  on  which 
side  the  weight  of  evidence  lies. 

Assumpsit  brought  by  the  pledntifls  to  recover  from  the  defen- 
dants,  the  sum  of  $132,  being  the  alleged  balance  of  an  account 
due  from  the  latter  to  the  former.  The  cause  was  tried  before  Mn 
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^^»Sr^  Justice  Hoffman.    At  the  trial  it  appeared,  that  the  plaintifiB  were 


lessees  of  the  Bowery  Theatre  in  the  City  of  New-York,  and 

sJIIX^  ^^^^  ^^  defendant  Celeste  w^s  a  dancer  at  that  Theatre.     The 

^^^^^       plaintifis  on    their  part  ofiered  evidence  to  show,  that  in    the 

•SUiottaiulCe.  month    of  April,    1827,    they  had    engaged  the   services   of 

Celeste  in  France,  and  hefore  her  marriage  with  the  defendant 
Henry  Elliott^  at  a  salary  of  $37.50  per  week.  That  she  received 
of  them  an  advance  of  ^473,  before  her  departure  from  France, 
and  a  further  advance,  on  her  arrival  in  this  country,  of  4^280,  to 
defray  the  expenses  of  her  own  passage  and  that  of  her  mother. 
Celeste  performed  at  the  Bowery  Theatre,  until  it  was  destroyed 
by  fire,  on  the  first  of  June,  1828,  and  the  plaintiffs,  by  their  ac- 
counts, after  giving  her  various  credits,  brought  her  in  debt  to  the 
amount  above  claimed.  During  the  period  of  her  engagement  at 
the  theatre,  Celeste  married  the  defendant  Henry  Elliott,  and  the 
plaintiffs  caused  their  accounts  (claiming  a  balance  of  ^132)  to 
be  presented  to  the  defendants,  who  made  no  objection  to  them. 

The  defendants,  on  their  part,  introduced  in  evidence  a  certain 
agreement  under  seal,  bearing  date  at  Paris,  the  12th  of  April, 
1827,  purporting  to  be  "  between  Charles  Gilfert,  of  the  City  of 
**  New-York,  Manager  of  the  New-York  Theatre,  of  the  first  part, 
*^  and  Celeste  Keppler  of  the  second  part."  It  stipulated,  that 
Celeste,  for  and  in  consideration  of  the  covenants  **  on  the  part 
f*  of  the  said  Charles  Gilfert  to  be  performed,'*  would  perform  at 
the  Bowery  Theatre  for  the  space  of  two  years,  ^^  under  the  di- 
^*  recuon,  management,  and  appointment  of  the  said  Charles  Gil- 
•*  fert,"  at  and  after  the  rate  of  ^37.60  per  week,  during  the  pe- 
riod of  her  engagement,  and  that  Gilfert  would  pay,  or  cause  to 
be  paid,  to  Celeste  her  said  salary.  This  agreement  was  duly 
sigsied,  sealed,  and  delivered  in  the  presence  of  a  witness,  and  was 
executed  by  "Samuel  Gouverneur,  Jr.  agent  for  the  proprietors  of 
"  the  New-York  Theatre,"  of  the  one  psirt,  and  Celeste  Keppler, 
of  the  other  part. 

By  additional  articles,  it  was  further  stipulated,  that  Celeste 
should  receive  an  advance  of  |(473,  in  Paris,  and  that  the  plaintiffs 
should  also,  on  her  arrival  in  New- York,  advance  a  sum  sufficient 
to  defray  the  expenses  of  her  passage ;  each  of  which  sums  was 
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to  be  reimbursed  at  the  rate  of  $5  per  week,  by  a  deduction  from    J«ne  Term, 
hersalary.  ^^^' 

Madame  Keppler,  the  mother  of  Celeste,  being  called  as  a    s^Ih^a'' 
witness,  testified,  that  she  was  present  at  the  execution  of  said       C^iUert 
agreement,  and  that  tlie  witness  thereto,  (a  person  belonging  to  Elliott  and  Ce- 
the  Italian  Opera,)  was  not  in  this  country. 

After  the  agreement  was  executed,  S.  Qouverneur,  Jr.,  and 
Severin,  (the  witness  to  the  agreement)  demanded  {|(17S,  '*far 
*^  thebr  commB9kn^  and  of  the  j(473  mentioned  in  the  contract, 
Celeste  received  the  sum  of  $300,  and  no  more. 

The  counsel  for  the  plaintiflfs  objected  to  the  production  of  the 
agreement  in  evidence  at  all;  or  at  all  events,  until  the  defendants 
proved,  that  Gouvemeur  had  signed  it  by  virtue  of  an  authority 
derived  from  the  proprietors  of  the  theatre.  The  objection  was 
overruled  by  the  presiding  Judge,  and  the  counsel  for  the  plaiu- 
tiflb  excepted  to  his  decision. 

Madame  K.  then  further  testified,  that  by  virtue  of  this  agree- 
ment^ Celeste  came  to  America,  and  arrived  at  New-York  on  the 
first  of  June,  1827.  Upon  her  arrival,  she  went  to  the  Bowery 
Theatre,  of  which  Gilfert  was  manager,  aud  performed  there  un- 
der the  agreement,  until  the  theatre  was  destroyed  by  fire.  Fif- 
teen days  after  the  destruction  of  the  Bowery  Theatre,  Celeste 
obtained  employment  at  the  Park  Theatre,  but  no  salary  was  paid 
to  her  by  the  plaintiffs,  for  the  time  she  was  out  of  employment. 
The  witness  further  testified,  that  Celeste  was  bom  in  the  year 
1810,  and  was  not  yet  nineteen  years  of  age. 

The  defendants  claimed  a  balance  in  f  Aar  favour,  insisting  that 
the  sum  of  {|(173,  retained  by  Gouvemeur  and  Severin,  was  im- 
properly retained,  and  that  she  was  entitled  to  her  salary  for  the 
fifteen  days  subsequent  to  the  burmng  of  the  theatre. 

The  Judge  charged  the  Jury,  that  if  they  believed,  that  the 
advances  of  money  made  to  Celeste  by  the  plaintifis  were  made 
under  the  agreement,  and  if  she  came  to  this  country,  and  put  her- 
self under  the  management  of  Gilfert  in  pursuance  thereof,  then 
that  the  action  should  have  been  brought  in  the  name  of  Gilfert 
alone,  and  could  not  be  sustained  by  the  present  plaintifis.  If  the 
Jury  came  to  this  conclusion*  they  were  instructed  not  to  trouble 
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JuM  Term,    themselves  about  the  accounts  at  aU,  but  to  find  for  the  defendanta. 
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'- If,  however,  they  came  to  a  different  conclusion,  they  were  in- 

^mith™and     structed  to  examine  the  accounts,  and  find  a  verdict  according  to 

Giifert  ^y^^  evidence  before  them. 
Elliott  uidCe.  The  counsel  for  the  plaintiffs  then  prayed  the  Judge  to  charge 
^  ^*  the  Jury,  that  if  they  believed,  that  the  agreement  made  in  France 
had  been  adopted  by  the  plamtiffs,  and  not  by  Giifert  alone,  then 
that  the  action  was  properly  brought  in  its  present  form :  but  the 
Judge  refused  to  give  this  instruction,  and  the  counsel  for  the 
plaintiffs  excepted  to  his  opinion.    ' 

The  Jury  found  a  verdict  for  the  defendants,  and  the  plaintifis 
now  moved  for  a  new  trial,  on  the  ground  of  a  misdirection. 

Mr.  J.  Bhmt,  for  the  plaintiffi,  contended, 

I.  That  the  agreement  was  not  proved  to  be  executed  in  such 
a  manner  as  to  bind  the  pluntiffs.  If  an  agreement  under  seal  be 
executed  by  an  agent,  then  the  power  of  the  agent  must  be  shown 
to  be  under  seal  also.  [5  Mass.  R  40.  2  Kenfs  Cam.  478.]  It 
should,  at  all  events,  have  been  shown,  that  the  agent  was  autho- 
rized to  sign  for  Giifert,  in  order  to  sustain  the  Judge's  charge ; 
but,  in  point  of  fact,  it  was  executed  by  Gouverneur,  not  as  the 
agent  of  Giifert,  but  for  the  proprietors  of  the  Bowery  Theatre. 

II.  If  the  agreement  was  adopted  by  the  plaintiffs,  then  the  ac- 
tion was  properly  brought  in  their  names.  But  this  question  was 
taken  from  the  consideration  of  the  jury,  and  they  were  thereby 
misled,  and  by  their  verdict,  they  found  that  the  contract  was  adop- 
ted by  Giifert  alone.  For  these  reasons,  the  Jury  have  not  passed 
upon  the  proper  questions  of  fact,  and  there  should  be  &  new  trial. 

Mr.  E.  Curtis  and  Mr.  D.  B.  TaUmadge^  for  the  defendants^ 
contra^  inasted,  I.  That  the  agreement  was  properly  admitted  in 
evidence,  because  it  was  proved,  that  the  performance  of  Celeste 
at  the  theatre,  was  solely  under  that  agreement.  The  Judge  cor* 
rectly  decided,  that  the  plaintiffs  could  not  maintion  this  action^ 
and  it  is  therefore  immaterial  whether  the  person  in  whose  name 
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it  should  be  brought  was  properly  pointed  out  or  not.    It  is  soffi-   J'"'*^*"''* 
cient,  that  the  plaintifb  are  not  the  proper  parties. 


Ckravemeiiry 
Smith  and 


II.  The  Judge  correctly  decided,  that  the  Jury  were  not  to  pass  Gilfert 
upon  the  question  as  to  whether  the  plaintiffs  had  or  had  not  adopt*  EUiottandCa- 
ed  the  agreement.  That  could  not  change  the  form  of  the  ac- 
tion, or  the  parties  to  it ;  hut  the  plaintiffs,  if  they  had  rights  under 
the  agreements  must  assert  them  in  the  name  of  the  person,  who 
made  the  sealed  contract.  This  is  an  agreement  inter  porfe^,  and 
the  action  must  be  brought  in  the  name  of  the  person  with  whom 
the  agreement  was  made,  let  the  beneficial  interest  be  where  it 
may.    This  is  a  fixed  rule  of  pleading. 

III.  The  defendant  Celeste  was  an  infant,  and  that  is  a  suffi- 
cient bar  to  the  action.  But  even  if  the  action  is  properly  brought, 
and  can  be  maintained  in  its  present  form,  still  the  Court  will  not 
disturb  the  verdict ;  because,  upon  examining  the  accounts,  it  will 
be  found,  that  there  is  a  considerable  balance  due  from  the  plain- 
titb  to  the  defendants. 

Oaklet  J.  The  plaintiffs  in  this  case,  were  proprietors  of  the 
Bowery  Theatre.  On  the  12th  of  April,  1827,  an  agreement  was 
entered  into  at  Paris,  between  S.  Gouvemeur,  jr.  professing  to  act 
as  agent  of  the  sud  proprietors,  and  Celeste  Keppler,  now  Elliott, 
by  which  the  latter  engaged  to  serve  at  the  said  theatre,  as  a  dancer, 
for  the  term  of  two  years,  from  the  1st  of  May  then  next,  at  a  cer- 
tain weekly  allowance.  Advances  of  money  were  made  to  her,  on 
entering  into  the  engagement,  and  also  to  pay  her  passage  to  this 
country ;  which,  by  the  terms  of  the  contract,  were  to  be  reimbursed, 
by  retaining  a  certain  sum  fix>m  her  weekly  stipend.  She  came  to 
New-Yoi^,  in  pursuance  of  this  agreement,  and  continued  to  per- 
form under  it,  until  the  destruction  of  the  theatre  by  fire.  Soon 
afi^er  that  event,  as  may  be  inferred  from  the  facts  stated  in  the 
case,  the  contract  was  abandoned  ;  and  this  action  is  now  brought 
to  recover  a  balance  alleged  to  be  due  to  the  plaintiffs  on  account 
of  the  advances  made  by  them. 
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JoM  Temii       The  objection  taken  at  the  trial  to  the  plaintiSs'  recoveiy  was, 

1-^  that  the  action  ought  to  have  been  brought  by  OUfert^  one  of  the 

Smith  and*  plaintiffs,  alone.  The  agreement  in  queslion,  appears  to  have  been 
«^  entered  into  in  the  name  of  Gi^ert  alone,  though  it  was  signed  by 
fiffiottandCe-  GkMiverneur,  a^  agent  of  the  proprietors  of  the  theatre.  No 
authority  was  shown  on  the  part  of  Chuvemeur  to  enter  into  the 
contract,  etdier  fof  OUfert  or  the  proprietors,  nor  was  the  ccmtmct 
executed  in  such  a  manner,  as  to  bind  either  of  themt  or  the  agent 
himself.  The  Judge,  however,  charged  the  Jury,  that  if  they 
believed  that  the  agreement  given  inevidence^  was  the  one  under 
which  Cdeste  had  received  the  advances  in  question ;  that  she  had 
performed  under  it,  and  put  henelf  under  the  direction  of  Gi^erty 
in  pursuance  of  it,  then  the  action  should  have  been  brought  by 
Giifert  alone,  and  that  in  that  case,  they  ought  to  find  a  verdict  for 
the  defendants ;  and  the  Jury  found  accordingly. 

It  appears  to  me,  that  the  Jury  were  misdirected.  The  money 
received  by  Celeste,  was  no  doubt  advanced  under  the  agreement, 
but  it  was  advanced  for  the  plaintiffs ;  and  the  fact,  that  she  placed 
herself  under  the  direction  of  Giifert,  as  the  manager  of  the  thea- 
tre, cannot,  I  apprehend,  be  considered  as  giving  him  a  right  to 
sue,  in  his  own  name,  to  recover  back  the  money  advanced  by  the 
proprietors,  of  whom  he  was  one.  The  agreement  itself  cannot 
be  the  ground  of  an  action.  It  is  only  important  to  show  the 
terms  on  which  the  advances  were  made,  and  the  services  render- 
ed. The  whole  transaction  amounts  to  nothing  more  than  a  con- 
tract between  the  plaintiflfs  and  Celeste,  under  which  she  has  ren- 
dered certain  services,  and  received  certain  advances ;  and  the 
accounts  between  them  may,  for  aught  I  see,  be  properly  adjusted 
in  the  present  suit. 

It  is  suggested  by  the  defendants'  counsel,  that  it  appears  from 
the  statement  of  the  accounts,  that  there  is  actually  a  balance  due 
to  them.  This  fact,  however,  was  never  passed  upon  by  the  jury, 
and  the  same  remark  may  be  made  as  to  the  suggestion,  that  the 
infancy  of  Celeste  shows  a  complete  ground  of  defence  in  the 
suit.  The  jury,  in  giring  their  verdict,  no  doubt  conformed  to  the 
direction  of  the  Judge,  and  if  that  was  erroneous,  the  plaintiffs 
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ought  to  have  an  opportunity  of  repelling,  more  particularly,  the  •'"^.X?'*' 
Other  grounds  of  defence. 

J^eva  trial  granted. 

[A.  N.  Gh>a?«meiir,  JSUy.  fir  ike  jUfft.    E.  Curtis,  JlUif  fir  the  d^,] 

KoTB. — ^Upon  the  new  trial,  the  Jury,  upon  examining  the  accounts,  found  a 
vetdict  for  the  defendants. 


Jambs  Smith  versus  James  Kellt. 

Where  matters  in  controversy,  between  parties,  have  once  been  pat  in  issue  by 
them  before  a  court  of  competent  authority,  and  passed  upon  by  that  tribunal,  in 
an  action  brought  by  the  present  defendant  against  the  present  plaintifi)  the  same 
matters  cannot  again  be  drawn  into  controversy  in  ovMtter  action,  in  a  difierent 
Court,  brought  by  the  former  defendant  against  the  former  plainti£ 

The  defendant  in  the  former  action,  by  submitting  to  the  decision  of  the  Court  in 
which  it  was  brought,  becomes  bound  by  it ;  and  he  cannot  cause  the  decision 
to  be  colUiterally  revived,  by  bringing  an  action  against  the  former  plaintifC 

If  the  defendant  in  the  first  action  feels  himself  aggrieved  by  the  decision  of  the  first 
tribunal,  his  course  is  to  except  to  the  opinion  of  the  Judge,  and  cause  his  decision 
to  be  reviewed  by  a  competent  tribunal.  If  he  acquiesces,  however,  in  the  deci* 
sion,  by  not  excepting  to  it,  he  is  bound  by  it. 

This  was  a  special  action  on  the  case,  brought  to  recover  dam- 
ages of  the  defendant,  for  not  furnishing  to  the  plaintiff  certain 
goods,  accorcEng  to  his  undertaking  on  four  certain  orders  drawn 
on  the  defendant  by  one  Edmund  M.  Blunt,  and  by  him  accepted 
in  blank. 

One  of  the  orders  was  dated  in  November  1826,  the  others  in 
January  1827.  The  first  was  foir  sixty  dollars ;  the  others  were 
for  $100  each,  and  they  were  all  drawn  in  the  following  form, 
vix: 

VOL.  II.  28 


%v 
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June  t«bi,  Mr.  James  Kelly, 

^^^'  New-York,  Jan.  S,  1827. 

^°"*^  Sir,     Value  received  pay  bearer  on  demand, 

Kelly.       grates,  fenders,  pans,  shovels  and  tongs,  at  cash  prices,  to  the  va- 
lue of  one  hundred  dollars. 

Respectfully, 

Edm.  M.  Blunt. 

This  order  was  accepted  in  the  usual  manner,  by  the  drawee 
writing  his  name  across  the  face  of  it. 

The  declaration  contained  sixteen  counts,  to  which  was  pleaded 
the  general  issue,  accompanied  by  a  notice,  that  the  defendant 
would  give  in  evidence  in  bar  of  the  action,  bl  former  trial  in  a  suit 
in  the  Court  of  Common  Pleas,  of  the  City  of  New- York  wherein 
the  said  Kelly  was  plaintiff  and  the  said  Smith  was  defendant,  in 
which  the  same  matter  sought  to  be  examined  in  this  suit,  had 
been  submitted  to  a  jury  and  passed  upon  by  them. 

At  the  trial  in  this  court  (which  took  place  on  the  third  of 
February,  1829,  before  the  Chief  Justice)  the  plaintiff  called  the 
said  Blunt  as  a  witness,  who  testified,  that  in  the  month  of  Janu- 
ary 1827,  he  negotiated  the  four  orders  in  question  to  the  plaintiff 
and  received  of  him  their  full  amount.  That  prior  to  the  nego- 
tiating of  the  orders,  the  plaintiff  was  engaged  in  building  some 
houses,  and  the  witness  solicited  the  plaintiff  to  allow  him  to  fur- 
nish the  houses  with  grates,  pans,  and  fenders,  and  represented 
that  he  could  obtaih  these  articles  of  the  defendant,  on  accepted  or^ 
dersy  asH:heap  as  the  plaintiff  could*  purchase  them  for  cash  ;  and 
he  referred  Smith  to  Kelly  for  the  accuracy  of  his  statement. 

Blunt  also  testified,  that  he  subsequently  saw  Kelly,  and  was 
informed  by  him,  that  the  plaintiff  had  called  upon  the  defendant 
in  relation  to  the  orders ;  that  he  had  satisfied  his  inquiries  rela- 
tive to  the  goods,  and  had  informed  him,  that  he  uould  accept  the 
orders^  and  deliver  the  articles  under  them.  That  the  witness  then 
negotiated  the  orders  to  the  plaintiff,  the  same  having  been  pre- 
viously accepted,  by  Kelly's  writing  his  name  upon  the  face  of 
each  of  the  orders.  That  some  time  after  he  had  negotiated  the 
orders,  he  saw  Kelly,  who  informed  him,  that  he  was  furnishing 
the  goods  upon  the  orders,  and  that  he  had  let  the  plaintiff  have 
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two  grates  which  he  had  made  for  other  persons.     The  orders   j«ne  Tonif 
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were  negotiated  within  a  few  days  after  their  date.  ' 

The  plaintiff  then  called  one  Devereaux  as  a  witness,  who  tes-  Smith 
tified,  that  he  was  in  the  employment  of  the  defendant,  and  that  Keiiy. 
in  the  month  of  November,  1827,  the  defendant  sent  him  to  the 
plaintiff,  in  relation  to  a  grate  which  had  been  made  to  be  sent 
into  the  country.  On  this  occasion,  Kelly  desired  him  to  tell  the 
plaintiff  that  he  was  not  willing  to  deliver  any  more  grates  on 
Blunt's  orders,  as  he  had  been  deceived  by  him.  The  plaintiff 
replied,  that  he  would  see  justice  done  to  Kelly,  as  he  had  a  eopy 
right  of  a  book  in  his  possession,  belonging  to  Blunt. 

These  witnesses  were  examined  on  the  trial  in  the  Commoo 
Pleas,  and  testified  (o  the  same  facts,  which  they  now  stated ;  and 
upon  their  evidence  the  plaintiff  rested  his  cause. 

The  defendant  then  offered  in  evidence  the  record  of  the  judg- 
ment in  the  former  suit  in  the  Common  Pleas,  from  which  it  ap- 
peared, that  Kelly  had  brought  an  action  of  assumpsit  in  thai 
Court  against  Smith  for  goods  sold  and  delivered,  and  the  jury  re* 
turned  a  verdict  for  $156.18  in  his  favour.  The  particulars  of 
the  plaintiff's  demand  in  that  action  amounting  to  j(322.68,  were 
admitted  in  evidence  at  this  trial,  and  among  them  were  enumera- 
ted  sundry  grates  fenders,  shovels,  tongs,  &c.,  delivered  by  Kelly 
to  Smith. 

The  present  plaintiff  to  his  plea  in  the  forifier  suit  added  a  no- 
tice of  set  off,  which  contained  copies  of  the  four  orders  upon 
which  this  action  was  brought. 

Daniel  Lord,  Jun.  Esq,  was  then  called  by  the  plaintifl^  and  tes- 
tified that  he  was  the  counsel  for  Smith  in  the  former  suit  in  the 
Common  Pleas.  At  that  trial,  the  defendant  made  no  attempt 
to  set  off  the  orders  against  the  plaintiff's  demands,  but  he  offer- 
ed evidence  of  the  parol  acceptance  of  the  orders  by  Kelly,  and 
of  his  collateral  undertaking  to  deliver  the  articles  upon  them,  ac- 
cording to  the  testimony  of  Blunt.  Smith  also  contended,  that 
the  goods  mentioned  in  the  plaintiff's  bill  of  particulars,  had  been 
delivered  on  said  orders  and  there  was  no  attempt  made  to  im- 
peach the  orders  in  any  way.  Mr.  Lord,  in  summing  up  the 
defendants  cause  to  the  jury  on  that  trial  contended,  that  the  mat- 
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June  T«rak   ten  in  evidence  were  a  bar  to  the  plaintifl^s  right  of  recovery. 

' That  Kelly  was  bound  by  his  undertaking  to  deliver  the  goods 

an  the  orders^  and  would  not  rescind  his  contract,  or  in  any  way 
discharge  himself  from  his  obligations  to  deliver  the  goods  on  the 
orders. 

Mr.  Lord  also  testified,  that  he  confidently  expected  a  verdict 
for  the  defendant,  although  the  Judge  charged  thejun/t  that  Kdhj 
had  a  right  whenever  he  pleased  to  refuee^  to  deliver  ofw  more  goods 
upon  the  orders^,  and  that  if  Smith  did  thereafter  receive  any  more 
goods,  he  would  be  liable  to  pay  Kelly  for  them. 

The  plaintiiT  also  called  his  honor,  Judge  Irving,  as  a  witness, 
and  be  stated,  that  the  principal  point  in  the  cause,  according  to 
the  best  of  his  recollection,  related  to  the  question,  whether  the 
goods  were  furnished  upon  the  credit  of  Blunt  or  Smith.  The 
Judge  also  produced  and  read  his  minutes  of  the  whole  trial ; 
from  which  it  appeared  that  Kelly  had,  in  the  first  instance,  ac- 
cepted the  four  orders  unconditionally,  and  had  also  promised  to 
furnish  the  goods  under  them.  But  subsequently,  owing  to  some 
delinquency  on  the  part  of  Blunt  in  not  making  good  his  contracts, 
Kelly  declined  to  deliver  any  more  goods  under  the  orders^  although 
he  had  at  the  time  of  siich  refusal  already  furnished  a  part  of 
them,  amounting  td  one  hundred  and  sixty  dollars,  and  upwards. 
It  appeared,  however,  that  Smith  had  encouraged  Kelly  to  furnish 
more  goods,  after  his  refusal  to  do  so,  by  some  promise  of  indem- 
nity to  be  derived  from  the  copy-right  in  his  hands. 

The  defendant  then  called  Blunt  again,  and  proposed  to  en- 
quire of  him  as  to  the  original  consideration  of  the  ordera  The 
plaintiff  objected  to  such  an  examination,  upon  the  ground,  that 
the  consideration  of  the  orders  as  between  the  original  parties, 
could  not  be  inquired  into  in  this  action.  The  Chief  Justice, 
however,  overruled  the  objection,  and  the  plaintifi"  excepted  to  his 
opinion. 

Blunt  then  gave  a  history  of  the  orders,  and  the  manner  in 
which  they  were  issued,  from  which  it  appeared,  that  he  had  been 
in  the  habit  of  obtaining  them,  by  giving  his  own  notes  in  ex- 
change. Some  of  these  notes  had  been  paid,  but  others  remained 
unsatisfied,  and  at  this  time,  Kelly  held  his  notes  for  ^250  and 
upwards,  which  were  wholly  unsatisfied. 
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The  defendant  alsb  called  another  witness,  to  show,  that  the   June  Term, 
goods  furnished  after  Kelly's  refusal,  were  furnished  upon  the  ere-        ^  . 

dit  of  Smith,  and  not  upon  the  faith  of  the  orders.     He  also  called       Smith 
one  of  the  jurors  empannelled  in  the  former  cause,  and  he  testified       Kelly. 
that  the  course  of  the  testimony  on  that  trial,  corresponded  with 
the  present,  and  the  same  evidence  was  given. 

The  Chief  Justice  charged  the  Jury,  that  if  they  believed  the 
testimony  of  Mr.  Lord,  then  that  the  former  trial  was  concbmve 
between  the  parties,  and  that  they  ought  to  find  for  the  defendant. 

The  plaintiff  having  excepted  to  this  charge,  the  Jury  returned' 
a  verdict  for  the  defendant. 

The  plaintiff  now  moved  for  a  new  trial,  and  Mr.  Smith,  mj^ropria 
personoj  contended,  I.  that  Kelly  was  concluded  by  his  acceptance 
of  the  orders,  and  by  furnishing  a  part  of  the  goods  under  them. 
After  such  acts,  he  became  liable  for  the  ftill  amount  of  the  or- 
ders, and  had  no  right  to  interpose  any  objections  against  them. 
He  did  not  contend,  that  these  orders  were  so  entirely  negotiable^ 
as  that  an  action  could  be  maintained  against  Kelly  by  any  holder 
of  the  orders ;  but  he  asserted  that  Kelly  had,  by  bis  own  acts, 
iuHy  reci^ised  his  claims,  and  could  not  afterwards  repudiate  the 
contract.  He  had  commenced  a  fulfilment  of  his  agreement  with 
the  plaintiff,  by  delivering  a  part  of  the  goods,  and  he  had  no 
right  afterwards,  when  he  knew  that  Smith  had  paid  Blunt  the 
full  amount  of  the  orders,  to  rescind  the  contract,  because  Blunt 
became  delinquent.  The  plaintiff  had  nothing  to  do  with  the 
consideration  passing  between  the  defendant  and  Blunt ;  for,  value 
received,  is  admitted  upon  the  face  of  the  orders. 

n.  The  former  verdict  in  no  way  prejudiced  the  plaintiff's  right 
to  maintain  the  present  action.  The  Jury  on  that  trial,  considered 
the  goods  furnished  by  Kelly,  after  his  refusal  to  furnish  any  more 
on  Blunt's  orders,  as  having  been  furnished  on  the  individual  cre- 
dit of  Smith:  and  they  accordingly  found  a  verdict  against  the 
present  plaintiff  for  all  those  items  in  the  defendant's  bill  of  parti- 
culars, which  were  furnished  after  Kelly's  refusal.  The  plaintiff, 
therefore,  has  a  right  in  this  action  to  recover  the  difference  be- 
tween the  face  of  the  orders  and  the  amount  deducted  by. the  Jury, 
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June  Term,  or  to  recover  of  Kelly  a  sum  in  damages  for  the  Don-fulfilment  of 
^^^^'  his  contract.  The  charge  of  the  Chief  Justice  was  therefore  erro- 
^'^^  neous,  and  the  former  trial  and  judgment  form  no  bar  to  this  ac 
Kelly.  lion.  If  the  question  of  consideration  was  material,  then  he  con- 
tended that  Blunt  had  in  fact,  paid  Kelly  the  principal  part  of  the 
money  for  which  these  orders  were  given,  and  if  he  was  indebted 
to  the  defendant  on  other  accounts,  or  for  other  orders,  that  could 
not  prejudice  the  plaintiff.  The  orders  could  hot  have  heen  setoff 
against  the  claims  of  Kelly,  and  the  Judge  of  the  Common  Pleas 
only  meant  to  charge  the  Jury  upon  the  evidence,  so  as  to  exclude 
a  presumption  that  the  goods  were  delivered  upon  the  orders,  and 
his  discharge  was  right  But  if  the  charge  of  the  Chief  Justice 
is  correct,  then  the  plaintiff  is  without  a  remedy.  It  is  perfectly 
clear  that  he  paid  Blunt  the  full  value  of  these  orders,  with  the 
knowledge  and  assent  of  Kelly,  and  the  latter  is  under  every  moral 
obligation  to  fulfil  his  contract.  If  a  new  trial  is  denied,  then  the 
defendant  escapes  with  impunity;  and  the  plaintiff  is  deluded  out 
of  his  rights  by  the  arts  of  counsel,  which  may  be  termed  a  sort 
of  judicial  legerdemain. 

Mr.  nSfUhtmy  contrct,  for  the  defendant  contended,  that  the  whole 
subject-matter,  which  formed  the  ground  of  the  present  action,  had 
already  been  before  a  competent  tribunal,  on  a  trial  between  the 
same  parties ;  that  a  Jury  had  passed  upon  the  same  facts,  and  a 
judgment  had  been  rendered  upon  the  finding  of  the  Jury,  which 
was  binding  and  conclusive.  [  Stark.  Ev.  1 98.  Gardner  v.  Bug* 
becy  3  Cow.  R.  120.  Burt  v.  Steenburghj  4  lb.  559.  Stafford  v. 
Clarke.  2  Bing.  R.  377.] 

The  whole  question,  which  has  now  been  raised,  was  presented 
before  the  Common  Pleas,  and  the  self-same  evidence  appeared. 
The  present  plaintiff  then  denied  his  responsibility  to  Kelly,  upon 
the  ground  that  the  latter  had  furnished  the  goods  for  which  the 
action  was  brought,  not  upon  the  credit  of  Smith,  but  upon  the 
orders  of  Blunt  The  Jury  found  that  this  defendant  had  in  fact 
furnished  a  part  of  the  goods  upon  the  credit  of  the  orders ;  but 
they  also  found  that  he  had  furnished  another  part  upon  the  credit 
of  Smith  alone,  having  refused  to  trust  Blunt  any  longer. 
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The  present  pledntiff  also  contended  on  that  occasiany  that   jane  Term, 

Kelly  was  liable  at  all  events  to  him,  for  the  full  amount  of  the  }^ 

orders ;  that  he  had  contracted  with  him  by  the  force  of  his  ac-  °™ 
ceptance  and  his  subsequent  acts,  and  that  flierefore  he  (Smith)  ^  ^^7^ 
was  not  liable  in  law  to  pay  for  any  part  of  the  articles  furnished. 
What  more  does  he  claim  here  ?  He  now  contends  that  the  orders 
were  binding  upon  Smith ;  and  that  as  the  Judge  of  the  Common 
Pleas  decided,  that  the  orders  were  not  available  to  their  fullest 
extent, — because  Kelly  had  a  right  to  repudiate  them  at  any 
time  as  to  third  persons, — they  are  now  available  by  way  of 
attack,  because,  in  truth,  Kelly  had  not  a  right  to  repudiate  the 
orders  as  to  a  third  person,  who  had  paid  value  for  them,  with 
Kelly's  consent  and  approbation. 

The  two  questions  are  therefore  precisely  the  same.  .  If  Kelly 
was  liable  to  Smith  to  the  full  extent  of  the  orders,  then  he  had  a 
perfect  defence  to  the  former  action,  and  the  Judge  of  the  Com- 
mon Pleas  erred  in  his  charge  to  the  Jury.  If  Smith  was  dissatis- 
fied with  that  charge,  he  should  have  excepted,  and  should  have 
reviewed  that  opinion  before  the  proper  tribunal.  Instead  of  tak« 
ing  that  course,  he  has  acquiesced  in  that  judgment,  and  is  now 
concluded  by  his  own  acts.  If,  however,  the  Judge  was  right  on 
that  occasion,  then  the  plaintiff  has  no  cause  of  action  here,  be- 
cause Kelly  had  a  right  to  refuse  a  delivery  of  any  goods  upon  the 
orders. 

Under  any  aspect  of  the  case,  the  same  identical  questions  have 
been  presented,  tried,  and  disposed  o£  The  former  judgment  is 
conclusive  between  the  parties,  and  the  charge  of  the  Chief  Jus- 
tice was  perfectly  correct. 

14  however,  it  were  necessary  or  proper  to  go  into  the  matters 
of  the  former  trial,  it  would  be  easy  to  show,  that  the  Judge,  who 
tried  that  cause,  was  correct  in  his  charge,  and  that  the  Juiy  found 
according  to  the  evidence,  and  the  very  right  of  the  case.  But 
the  defendant  now  rests  himself  upon  his  first  proposition,  and  is 
secure. 

SmUh^  in  reply. 

I  admit  that  the  charge  of  Judge  Irvino  was  correct,  and  I  con- 
tend that  the  Jury  had  a  right  to  find,  that  a  pait  of  the  goods 
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June  Tenn,    "^^Te  furnished  upon  my  individual  credit,  and  not  upon  the  or- 
^^^'        ders.     If  80, 1  was  bound  to  pay  for  those  goods ;  but  it  does  Hot 


SmiUi  follow,  that  because  Kelly  refiised  to  perform  his  contract,  and  be- 
Kelly.  cause  he  furnished  a  certain  part  of  the  goods  upon  my  responsi- 
bility, that  therefore  he  is  absolved  from  his  contract.  The  former 
trial  was  no  more  than  this.  The  plaintiff  there  proved  that  be 
refused  to  deliver  me  any  more  of  the  specified  articles  upon  the 
orders^  because  he  did  not  feel  himself  bound  to  me  upon  them. 
But  he  offers  to  furnish  me  with  goods  upon  my  own  responsi- 
bility. I  accede  to  the  terms,  and  order  the  goods ;  must  I  not 
pay  for  themi  And  does  it  follow  from  this,  that  Kelly  is  not 
legally  bound  by  his  acceptance  of  Blunt's  orders,  and  that  I  have 
no  right  to  try  that  question  with  him  here  ?  My  promise  to  pay 
for  the  goods,  was  aside  from  the  contract,  and  had  nothing  to  do 
with  it ;  and  the  sole  question  to  be  disposed  of  is,  whether  Kelly 
is,  or  is  not  responsible  upon  his  acceptance,  under  all  the  circum- 
stances of  this  case.  If  he  is,  then  I  am  entitled  to  recover ;  if 
he  is  not,  there  is  an  end  of  the  question.  The  scope  of  Judge 
Irving's  charge  was  merely  this,  that  I  might  be  liable  to  pay  for 
the  goods  furnished  after  Kelly's  refusal,  nottoUhstandu^  the  con- 
tract, because  there  was  evidence  to  show,  that  the  goods  were  not 
furnished  under  the  contract.  This  was  perfectly  correct,  and  left 
the  parties  the  right  of  trying  the  naked  question,  as  to  the  de- 
fendant's obligations  upon  the  orders.  I  contend,  therefore,  that 
the  former  trial  is  no  bar  to  this  action,  and  that  I  am  entitled  to  a 
new  trial.  \ 

Oaklet  J.  The  plaintiff  in  this  case  moves  for  a  new  trial,  for 
the  misdirection  of  the  Judge.  It  is  a  special  action  on  the  case, 
to  recover  damages  for  the  refusal  of  the  defendant  to  deliver  cer- 
tain articles,  in  pursuance  of  orders,  drawn  on  and  accepted  by 
him,  and  subsequently  negotiated  to  the  plaintiff.  It  appeared  In 
evidence,  that  the  defendant  delivered  a  portion  of  the  articles, 
under  the  orders,  and  then  refused  to  proceed  any  further,  on  the 
delivery,  alleging  that  he  had  been  defrauded  by  the  person,  who 
drew  the  orders.  Articles,  however,  of  the  same  description  were 
subsequently  furnished  by  the  defendant  to  the  plaintiff,  and  ai« 
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action  was  brought  in  the  Court  of  Common  Pleaa,  to  recover  the    June  Term, 


18S9. 


amount  of  his  bill.    That  action  was  tried  in  the  Common  Pleas,  _ 
and  the  same  evidence  was  given  as  in  the  present  case.     The       ^™^ 
present  plaintiff  then  contended,  that  the  goods  in  question  were   ^  ^^^ 
delivered  under  the  said  orders,  and  his  defence,  according  to  the 
evidence  given  by  his  counsel,  Mr.  Lord,  was  rested  on  the  ground^ 
that  the  then  plaintiff  was  bound  to  deliver  the  articles,  under  the 
said  orders,  and  could  not  rescind  them.     The  Judge,  at  that 
trial,  charged  the  Jury,  as  Mr.  Lord  stated,  that  Kelly  had  a  right, 
whenever  he  pleased,  to  refuse  delivering  any  more  goods  on  the 
orders.      The  Jury  in  that  case  found  a  verdict  for  KeUy,  for  the 
goods  furnished  subsequent  to  the  notice  given  by  him  to  Smith, 
that  he  would  not  consider  the  orders  as  any  longer  binding  upon 
liim. 

If  the  charge  of  the'presiding  Judge,  at  that  trial,  was  correctly 
stated  by  Mr.  Lord,  it  cannot  be  doubted,  that  the  same  questions^ 
both  of  law  and  fact,  were  then  considered,  which  have  arisen  in 
the  case  now  before  us;  and  the  Jury,  in  the  former  case, must 
have  found  their  verdict  in  pursuance  of  the  rule  laid  down  by  the 
Judge.  If  that  decision  of  the  Court  of  Common  Pleas  was  erro- 
neous, the  present  plaintiff  should  have  excepted  to  it.  He  can- 
not review  it  in  a  new  action.  Having  acquiesced  in  the  law,  as 
pronounced  by  a  court  of  competent  authority,  he  is  bound  by  it. 
There  was,  therefore,  no  error  committed  by  the  Judge  in  the  pre- 
sent case,  in  instructing  the  Jury,  that  if  they  believed  the  testi- 
mony of  Loiirdy  the  former  trial  was  inclusive  between  the  par- 
ties*   The  motion  for  a  new  trial  must  therefore  be  denied. 

Mothnfar  a  new  trial  denied. 

[James  Smith,  in  pro,  per.  My.  fir  the  pff.    Chas.  O'Comier,  JUy.  fir  the  d^} 
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^f"  Elliot  Higgins 

PadUrd  and 


otheiB. 


versus 


Henry  Packard,  Scott  Fickett,  Francis  Fickett,  anp 

John  W.  Russell. 

P.,  one  of  the  dcfendanta,  agreed  with  R^  another  of  the  defendants,  in  the  month 
of  July,  18S5,  to  purchase  one  fourth  part  of  a  ship  of  him,  which  had  performed 
but  one  voyage,  at  one  fourth  of  her  original  coat,  and  to  come  in  as  «  paxt 
owner  fiom  the  beginning.  He  was  accordingly  debited  by  R..with  that  amount, 
and  credited  with  one  fourth  part  of  the  profits  of  the  voyage.  HxLn,  that  this 
purchase  did  not  constitute  P.  such  an  owner  from  the  beginning,  as  to  make 
him  liable  for  bills  of  the  ship,  which  had  accrued  before  the  voyage  was  per- 
<bnned. 

QiMT^-tAs  to  the  efiect  of  taking  the  promissory  note  of  mu  pf  several  joint  own* 
ersy  for  a  debt  of  the  whole? 

Qtuere,  also,  as  to  the  admissibility  of  the  books  of  one  of  the  joint  owners,  in  an 
action  by  a  third  person,  for  the  purpose  of  showing  that  another  of  the  joint 
ownera  had  fulfilled  all  his  stipulations  with  such  owner,  and  had  paid  for  his 
propoi^on  of  the  vessel  7 

Assumpsit  to  recover  the  sum  of  $287.25,  with  interest  from 
the  21st  of  May,  1825,  for  work,  labour,  &c.  in  rigging  the  ship 
Russell,  alleged  to  have  been  owned  by  the  defendants.  Plea, 
the  gemsral  issue.  The  cause  was  tried  before  the  Chief  Justice, 
on  the  4th  of  February,  1829. 

At  the  trial,  the  principal  question  in  dispute  was,  whether  the 
defendant,  Packard,  was  'rn  fact  the  owner  of  any  part  of  the  ves* 
sel  at  the  time  the  plaintiff  ^«  services  were  performed.  The  de- 
fendants insisted,  that  the  amount  claimed  was  due  to  the  plain- 
tiff from  such  persons  only  as  owned  the  ship  at  the  time  the  ser- 
vices were  rendered ;  and  it  was  admitted,  that  those  services  were 
performed  between  ihe  last  of  April,  1825,  and  the  21st  of  May 
of  the  same  year. 

The  plaintiff,  on  his  part,  to  establish  the  joint  ownership,  called 
several  witnesses  to  show,  that  Packard,  who  was  master  of  the 
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Rassell,  was  frequently  on  board  while  the  plaintiff  was  rigging   ''**J""» 
that  ship,  and  gave  general  directions  concerning  the  work ;  and  — — 

xllffffilUi 

from  certain  expressions  used  by  him,  ft  might  be  inferred,  that  he  v. 

was  a  part  owner  at  the  time  the  plaintiff's  work  was  performed.  othew. 
Indeed,  one  of  the  witnesses,  (Grorham,  a  sail-maker,)  testified, 
that  Packard  took  one  of  the  sails  of  another  vessel,  of  which  he 
was  a  part  owner,  and  caused  it  to  be  used  in  covering  the  ropes 
of  the  Russell.  This  witness  heard  Packard  say,  while  the  work 
was  going  on,  that  he  was  a  part  owner  of  the  ship ;  and  the 
other  defendants  had  made  the  same  admissions. 

The  testimony  of  the  plaintiff  consisted^  almost  exclonvely,  of 
the  declarations  and  acts  of  Packard,  the  most  material  of  which 
have  been  already  related. 

The  defendants^  on  their  part,  produced  the  deposition  of  one 
Henry  W.  Barstow,  who  was  a  clerk  of  the  defendant  Russell,  at 
the  time  the  pledntiff'a  work  was  performed  on  the  ship.  He  tes- 
tified poftHvehfj  that  Packard  had  no  interest  in  the  vessel  at  that 
Hme^  or  at  any  other  time,  until  after  her  first  voyage.  The  ves- 
sel was  intended  as  a  packet  between  New-York  and  New-Or- 
leans, and  was  to  be  commanded  by  Packard.  Russell  pflbred 
to  sell  Packard  one  fourth  of  the  vessel,  at  the  ori^nal  cost,  before 
her  first  voyage,  and  gave  him  the  option  to  take  that  proportion 
upon  those  terms,  after  the  voyage  was  performed.  After  the 
ship's  return,  Packard  accepted  RusselPs  offer,  and  purchased  one 
fourth  part  of  him,  he  being  the  owner  of  three  fourths,  and  the 
other  defendants  of  one  fourth.  The  ship  returned  from  her  fint 
/oyagein  July,  1825,  and  Packard  having  then  elected  to  take  an 
interest  in  her,  one  fourth  part  of  her  original  cost  was  passed  to 
hk  debit,  in  general  account  by  Russell,  who  gave  him  a  regular 
bill  of  sale  of  one  fourth  part  of  the  sUp,  for  the  consideration  of 
$6,600.  The  bill  of  sale  bore  date  the  17th  of  September,  18S5, 
and  was  executed  in  due  form  of  law. 

The  defendants  also  produced  a  receipt,  ngned  by  the  plaintiff, 
in  the  following  words :  "  Retf  d.  New-York,  Oct  7, 1826,  fifom 
John  W.  RuBsell,  his  note  of  the  6ih  inst  at  60  days,  for  six  hun- 
dred and  two  87-100  dollars  in  full  for  bills,  up  to  August  last ;" 


CASES  IN  THE  SUPERIOR  COURT  OF 

J""*  Twm,    and  it  was  proved,  that  iWs  sum  included  the  bill,  for  which  ibis 

^ —  action  wa«  brought 

oi^uw  The  defendants  also  offered  RasselFs  books  of  account,  (which 

^*oth€rt.*"*  ^^®  plwotiff  had  called  for,)  in  evidence,  in  order  to  show  the  state 
ofhis  accounts  with  Packard ;  the  plaintiff  objected  to  the  admis- 
sion of  this  evidence,  but  the  defendants  having  proved,  that  the 
entries  were  in  the  hand-writing  of  a  clerk,  who  was  dead,  the 
Chief  Justice  overruled  the  objection,  and  the  accounts  were  read 
to  the  Jury. 

After  the  defendants  had  gone  through  with  their  evidence,  the 
plaintiff  produced  the  note  of  Russell  for  $602.87,  showed  that  it 
had  never  been  paid,  and  offered  to  cancel  it  in  court  The 
plaintiff  also  proved,  and  the  defendants  admitted,  that  Pacioffd 
received  and  was  credited  by  Russell  with  one  fourth  part  of  the 
profits  of  the  first  voyage  of  theship^  he  having  tbeelectbn  to 
come  ill,  as  a  part  owner  from  the  beginning* 

Upon  this  evidence,  by  consent  of  parties,  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon  a  case 
lo  be  made* 

The  cause  was  now  argued  by  JKr.  •Snihim  for  the  plaintiii^  and 
JUr.  Tolnumfor  the  defendants. 

For  the  plaintiff  it  was  contended,  that  the  acts  of  the  defen* 
dant  Packard,  coupled  with  Ins  admissions  t0,€rorham,  completely 
estfdilished  the  fact,  that  he  was  a  part  owner  from  the  beginning. 

II.  That  the  taking  of  the  note  of  Russell,  one  of  the  part 
owners^  who  was  the  ship's  husband,  did  not  vary  the  rights  of  the 
plaintiff  against  aU  the  owners.  No  damage  was  suffered  by  the 
other  defendants,  by  this  course  of  dealing,  as  they,  in  their  ac« 
coiinU^  had  not  paid  money  to  each  other,  but  had  brought  in 
various  matters  of  account     [1  Cowm  Jt.  897.] 

III.  The  books  of  Russell  were  inadmissible  in  evidence,  and 
the  death  of  the  derk,  who  made  the  entries^  gave  the  defendants 
no  additional  rights.  If  the  clerk  were  alive,  the  accounts  could 
not  have  been  proved  by  him  and  made  evidence,  being  res  mter 
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[But.  JC  P.  28S.    2  Esp.  R.  646,  and  notes  by  Day,    8    June  Term, 
J0hn.  R.  212.]  ^^' 

HigguiB 

Y. 

For  the  d^endaifUsit  was  contended,  I.  that  Packard  was  not  an  P**^^*'^  »»* 
owner  at  the  time  the  plaintiff's  demand  accrued.  He  had  ^  an 
election  to  become  part  owner  or  not,  and  he  did  not  elect  to  be- 
come such  owner,  until  long  after  the  plaintiff's  services  were  per- 
formed. He  was  then  charged  with  one  fourth  of  the  cost,  and 
credited  with  one  fourth  of  the  earnings.  The  agreement  had 
DO  reference  to  tme^  but  only  to  price ;  hence,  in  order  to  ascertain 
what  Packard  was  to  pay,  the  profits  of  the  ship  were  passed  to 
his  credit.  If  this  had  not  been  done,  be  would  have  paid  the 
same  sum  for  the  ship  after  the  deteriorations  of  a.voyage,  as  when 
new.  ' 

II.  The  books  were  produced  upon  the  plaintiff's  own  call,  and 
they  were  admissible  to  establish  a  fact,  which  might  as  well  be 
proved  in  that  way  as  any  other.  The  defendant,  Packard,  wished 
to  show,  from  the  books,  that  he  had  settled  with  Russell  for  his 
one  fourth  of  the  ship,  and  the  books  Were  clearly  admissible. 
[Wbaraim  t.  RouOedgey  5  Esp.  R.  235.] 

III.  The  facts  of  the  case  warrant  the  conclusion,  that  the  note 
of  Russell,  taken  by  the  plaintiff,  was  at  the  time  intended,  and 
agreed  to  be  considered^  as  a  payment  of  the  demand.  [12  John* 
A.  409,  Jknold  v.  Camp.    Reed  v.  White  ^al.6  Esp.  R.  p.  122.]  f 

• 

lY.  The  original  credit  was  given  to  the  defendant  Russell,  and 
the  plaintiff  having  taken  the  note  of  Russell  upon  a  balance  of 
account,  including  the  demand  in  question,  and  given  Russdl  a 
receipt  in  full,  and  the  other  defendants  having,  since  the  receipt, 
settled  with  Russell,  and  paid  him  their  proportions  of  the  plain- 
tiff's  bill,  they  were  discharged.  [MuUan  v.  WkUlock^  1  Cowen 
R.  290^  mid  the  eases  there.] 

•Sxthony  in  reply,  observed,  that  the  plaintiff  was  not  to  be  pre- 
judieed  by  taking  the  note  ;  for  when  it  was  taken,  he  did  not 
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June  Term,   know,  who  the  owners  were,  nor  who  were  liable  to  him.    In  the 

1889. 

— ^ —  case  cited  from  Cowen,  all  the  owners  were  known,  and  a  receipt 

^^*      in  full  was  taken,  with  a  full  knowledge  of  all  the  facts.     But  no 

Packard  and  e^yrt  has  ever  decided,  that  a  note  given  by  one  of  several  per- 
sons, for  services  performed  for  them  oU,  should  be  considered  as 
a  discharge  of  the  others,  unless  the  responsible  parties  were 
known,  at  the  time  the  note  was  taken,  to  him,  who  received  it. 
\7  John.  R.  SIX.] 

Oaklet  J.  This  case  comes  before  us  on  a  verdict  subject  to 
the  opinion  of  the  court.  The  action  is  to  recover  the  amount  of 
a  bill  for  work,  in  rigging  the  ship  RusseUy  in  the  month  of  May, 
18S5 ;  and  the  principal  question  of  fact  to  be  determined  is,  whe- " 
iher  Packard  was  a  part  owner  of  the  ship,  at  the  time  the  work 
was  done.     The  ownership  of  the  other  defendants  is  admitted. 

I  am  satisfied,  on  a  careful  examination  of  the  case,  that  the 
decided  weight  of  the  evidence  is,  that  Packard  had  no  interest 
in  the  ship,  when  the  plaintiff's  demand  for  work  accrued.  The 
testimony  of  H.  W.  Barstow^  t(^ther  with  the  bill  of  sale  of  the 
fourth  part  of  the  ship  to  Packard,  is  sufficient,  in  my  judgment, 
to  outweigh  the  proof  of  the  declarations  of  Packard,  as  stated 
in  the  case.  The  evidence  of  the  declarations  of  a  party,  is  at 
all  times  to  be  received  with  great  cautiop,  and  is  of  all  species 
of  evidence,  the  least  satisfactory. 

It  appears,  that  on  the  return  of  the  ship  from  her  first  voyage, 
in  July,  1825,  the  defendant  Packard  agreed  to  purchase  one 
fourth  part,  at  her  original  cost,  and  to  come  in  as  a  part  owner 
from  the  beginning.  Accordingly  he  was  charged  with  his  portion 
of  the  expense  of  the  outfit  of  the  vessel,  for  her  first  voyage, 
and  credited  with  a  portion  of  the  profits  of  that  voyage.  This 
cannot  be  considered  as  constituting  him  a  part  owner  from  the 
beginning,  so  as  to  render  him  liable,  to  third  persons,  for  demands 
against  the  vessel,  accruing  before  he  had  any  actual  interest  in 
her.  It  was  adopted  merely  as  a  mode  of  ascertaining,  as  be- 
tween Russell  and  Packard,  the  price  to  be  paid  by  tlie  latter  on 
his  purchase.  It  is  quite  clear,  that  in  performing  the  woric  in 
question,  the  plaintiff  did  not  look  to  the  responsil^lity  of  Packard. 
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He  tmated  Russell  alone,  and  took  his  individual  note  for  the 
amount  of  his  demand.  Packard  can  be  made  liable  only  as  be« 
ing  in  fact  a  part  owner  of  the  sUp,  at  the  time  the  work  was  done, 
in  which  case,  the  law  would  render  him  liable,  though  his  inte- 
rest in  the  vessel  might  not  have  been  known  to  the  plaintiff.  The 
proof,  I  think,  shows,  that  Packard  was  not,  in  fact,  a  part  owner  of 
the  ship  at  the  time,  and  there  must  be  judgment,  therefore^  on 
this  case,  for  the  defendants,  no  joint  assumpsit  on  their  part  being 
established. 

The  view  I  have  taken  of  the  case  renders  it  unnecessary  for 
me  to  eicamine  the  other  points  raised  on  the  argument. 


8S1 


Jane  Tens, 
1829. 


Hildreth 

V. 

ShiUabee. 


Judgment  far  the  defendanis. 

[E.  Anthon,  Mty.  for  the  plff,     J.  Leveridge,  Atty,  for  the  d09,] 


Pateick  6.  Hildreth  versus  John  Shillabee,  Jun. 

A  plea  of  a  discharge  under  the  9th  soc.  of  the  general  insolvent  act,  [1.  R.  L, 
464.]  must  aver  evqjy  fact  necessary  to  give  jurisdiction  to  the  officer  granting 
it,  and  the  want  of  such  averments  cannot  be  supplied  by  the  recitals  contain- 
ed in  the  discharge  itself  though  the  discharge  be  set  forth  at  large  in  the  plea* 
By  this  act  it  is  essential,  in  order  to  give  the  magistrate  jurisdiction  over  the 
case,  that  the  debtor  should  have  been  imprisoned  for  60  days  upon  txteutum 
in  a  dvil  suit.  A  plea,  therefore,  which  merely  set  forth,  that  the  debtor  was  imr 
prisoned  for  60  days  and  upwards,  on  civil  suit,  was  held  to  be  insufficient. 

To  an  action  of  debt  on  judgment,  the  defendant  pleaded  his  discharge  under  the 
iosoivent  act ;  and  the  plaintiff  replied,  that  after  the  discharge  was  obtained 
the  defendant  *'  assented  to,  ratified,  renewed  and  confirmed  the  said  jodgment 
and  demand  of  tlie  plaintifil"  Held,  that  the  replication  was  no  departme 
from  the  count,  and  that  the  new  promise  was  sufficiently  laid  in  the  replication. 

Debt,  to  recover  {|(2,515.25,  due  from  the  defendant  to  the 
plaintiff,  on  a  judgment  obtained  in  the  Supreme  Court  in  the 
year  1816. 

The  defendant  pleaded,  1.  nul  lid  record.  II.  a  dischai^e  un- 
der the  9th  section  of  the  general  insolvent  act,  [1  R.  L«  p.  464.] 
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June  Term,       This  plea  alleged^  <<  that  after  the  making  of  the  supposed 

^^^'        ^promises  and  undertakings,  in  the  plaintiff's  declaration  mention- 

Hildreth      «  ^d,  to  wit  on  the  fifth  day  of  December,  m  the  year  1816,  the 

Shillabee     «  said  defendant  was  and  had  been,  acttudly  imprisoned  for  60  days 

^  and  upwards  in  a  doU  action  within  the  true  intent  and  meaning 

«  of  the  act"  &c.,  and  that  "  whibt  the  said  defendant  was  and 

<<  had  been  so  aetuaUy  impris(med  for  60  days  and  upwards  in  a  civil 

'<  action  as  aforesaid,  one  William  Hall  a  creditor  of  the  said  de- 

"  fendant,"  &c. 

The  discharge  itself  was  then  set  out  at  length  in  the  plea,  and 
that  recited  also,  that  the  defendant  had  been  actually  imprisoned 
for  60  days  and  upwards,  in  a  civil  action,  and  that  his  creditor" 
made  affidavit^  that  the  said  insolvent  *^  was  then  in  prison  on 
^*$xecuiion  issued  against  him  in  a  civil  action,  and  had  been  so 
imprisoned  for  60  days  and  upwards,"  &c. 

Upon  the  first  plea  the  plaintiff  took  issued  and  replied  to  the 
second,  alleging  that  the  defendant  ^  after  obtaining  his  discharge 
*' in  scud  second  plea  mentioned,  and  before  the  commencement  of 
**  this  suit,  to  wit,  on  the  first  day  of  January,  in  the  year  1820,  at 
**  the  City  and  County  of  New-York  aforesaid,  assented  to  and  then 
**  and  thfire  ratified,  renewed  and  cor^irmed  the  said  judgment  and  de» 
^tiumdof  him,  the  said  plaintiff,  in  the  said  declaration  mention- 
<•  ed,"  &c. 

To  this  replication  the  defendant  demurred  generallyt  and  the 
plaintiff  joined  in  the  demurrer.  ' 

Hugh  Maxwell,  Esq,,  for  the  defendant,  and  in  support  of  the 
dumurrer  contended, 

I.  That  the  replication  was  a  departure  from  the  count  The 
foundation  of  the  declaration  is  a  matter  of  record,  and  the  plain- 
tiff cannot,  by  parol  proof,  substitute  in  its  place  a  collateral  mat^ 
ter  by  his  replication  ;  for  thereby,  a  judgment  in  assumpsit  would 
be  rendered  in  an  action  of  debt,  [4  T.  R.  504.  1  Salk.  221. .  Co. 
LU.  304.  a.  6  Mass.  JR.  57.  1  CkU.  Plead.  618.  %  Sound.  R. 
84.  a.n.  1.] 

II.  The  judgment  was  the  act  of  the  law,  and  having  been  dis- 
charged by  the  law,  it  cannot  be  renewed  by  parol.     The  issue  is 
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HUdreth 


not  offered  on  the  promise  to  pay,  but  on  the  question  as  to  whe-  June  Term, 
ther  the  defendant  has  or  has  not  done  an  act,  whereby  he  has 
renewed,  ratified  and  confirmed  the  judgment.     Now,  this  is  an 
act  of  a  court,  not  of  a  party,  for  a  judgment  can  only  be  renewed 
by  law. 

This  release  obtained  by  the  operation  of  law,  is  much  stronger 
than  a  release  by  the  mere  act  of  a  party,  and  yet  it  is  well  settled, 
that  a  debt  once  released  by  the  act  of  the  creditor  cannot  be  revi- 
ved by  a  subsequent  promise.  There  is  nothing  left  for  the  new 
promise  to  act  upon ;  the  original  liability  being  extinguished  by 
the  act  of  the  party  is  not  in  existence,  so  as  to  be  the  subject  of  a 
promise  except  upon  a  new  consideration,  and  it  could  not  there- 
fore be  renewed.  Every  thing,  which  is  done  in  relation  to  it,  must 
be  a  new  creation ;  there  must  be  a  fresh  consideration  as  well  as 
a  new  promise,  or  the  contract  would  have  no  legal  existence.  So 
here,  (he  original  liability  being  extinguished  by  the  discharge, 
was  entirely  gone  and  there  was  nothing  for  the  new  promise  to 
attach  itself  to,  without  a  new  consideration  ;  for  th&  promise 
without  the  consideration  would  be  a  nullity.  By  the  plea,  it  ap- 
pears, that  the  defendant  was  discharged  from  all  debts ;  the  repli- 
cadon  admits  the  plea  to  be  true,  and  therefore,  admits  that  the 
judgment  was  discharged  by  law.  There  is  nothing  left  there- 
fore to  be  the  subject  of  renewal  and  confirmation.  The  judg- 
ment was  the  record  evidence  of  the  existence  of  a  debt,  but  as 
the  debt  was  discharged,  the  judgment  was  legally  satified,  and 
there  was  no  foundation  for  a  renewal  and  ratification  of  the 
judgment  by  means  of  the  defendant's  assent.  There  is  some  ab- 
surdity in  saying,  that  a  judgment  was  ^*  assented  to  and  rati- 
fied" : — ^for  a  judgment,  being  the  decree  of  a  court,  needs  no  as- 
sent from  the  debtor  to  give  it  validity,  and  cannot  be  set  up  or 
pulled  down  by  his  volition.  We  show  a  legal  extinguishment  of 
the  debt  and  a  satisfaction  of  the  judgment,  which  was  the  evi- 
dence of  it,  and  the  replication  does  not  show  any  thing  to  create 
a  legal  liability  on  the  part  of  the  defendant.  He  could  not  renew 
a  judgment  himself^  except  by  permitting  a  new  one  to  be  en- 
tered up  against  him,  and  the  replication  therefore  is  bad  upon  its 
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'  '%2r^   *W5e.     [S  Cranch'sR.  SOO.  dm.  Dig.  Plead.  2.  W.  18.  1  G^. 

Kmm's  R.  S2.  4  Burr.  R.  2482.] 

IIL  We  do  not  deny  that  a  debt,  barred  by  the  statute  of  limi- 
tatioQSi  or  by  other  means  put  beyond  the  creditor's  power,  may 
be  renewed  by  a  new  promise,  because  equity  in  sUch  cases,  up- 
holds the  new  promise  by  means  of  the  original  consideratkm* 
But  a  judgment  discharged  in  law  is  discharged  in  equitjr,  and  & 
promise  to  renew  is  therefore  wudum  pactum. 

Mr.  James  TaUmadgef  for  the  plaintiff,  contra,  insisted, 

I.  That  the  replication  to  tlie  second  plea  was  sufficient.  It 
alleges,  that  the  defendant  after  his  discharge,  ^*  ratified,  renewed 
and  confirmed  the  judgment/'  By  the  discharge,  the  judgment 
was  not  extimgmshed ;  it  remained  as  a  lien  upon  all  the  property 
of  the  defendant,  which  was  at  the  time  of  the  docketing  of  the 
judgment^  the  subject  of  a  lien.  If  it  could  be  shown,  that  the  de 
fendant  was  the  owner  of  real  estate  at  that  time,  the  judgment 
would  still  attach  itself  to  such  real  estate,  notwithstanding  the 
discharge.  It  is  a  mistake,  therefore,  to  suppose  the  judgment  to 
be  gone  in  consequence  of  the  discharge ;  it  still  binds  all  proper- 
ty upon  which  it  was  a  lien. 

The  defendant  owed  the  plaintiff  a  debt,  which  h^  had  promis- 
ed to  pay.  Before  the  fulfilment  of  this  promise,  the  defendant 
obtained  his  discharge  under  the  insolvent  act.  This  discharge 
he  may  interpose  between  his  original  liability  and  promise,  and 
any  act  of  his  creditor,  which  seeks  to  compel  a  performance  of 
the  promise.  The  moral  obligatTon  to  pay  the  debt  remains,  and 
the  defence  afforded  by  the  discharge  may  at  any  time  be  waived 
by  the  party  for  whose  benefit  it  was  obtained.  If  he  make  a 
promise  to  pay  the  debt,  which  thus  morally  remains,  after  ob« 
taining  the  discharge,  he  throws  away  his  defence  and  stands  as 
be  did  before  the  discharge  was  granted.  No  new  consideration 
is  necessary  to  uphold  the  new  promise ;  for  the  original  con- 
sideratk)n  attaches  itself  to  the  new  promise,  and  becomes  a  part 
of  the  new  liability. 


SldlkbM 
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In  Buch  cases,  it  is  proper  in  pleading  to  declare  upon  the  on-    ^^"^•Jfnfl, 
ginal  promise.    The  defendant  then  sets  up  his  discharge.    The  — ^^^ 
defendant  cannot  deny  that;  but  he  states  new  matter,  which      _^  t. 
shows  not  an  entirely  new  contract,  but  that  the  defendant  has 
voluntarily  abandoned  that,  which,  but  for  the  new  promise, 
wodld  be  a  sufficient  defence.     This  is  no  departure :  for  it  does 
not  set  up  an  entire  new  contract.     On  the  contrary,  it  shows  a 
circumstance  perfectly  conastent  with  the  original  agreement 
set  out  in  the  declaration,  and  points  out  how  that  agreement  is 
to  be,  under  a  change  of  circumstances,  upheld  and  supported. 

There  are  adjudged  cases,  which  support  these  principles  fvAhf ; 
and  there  is  no  difference  between  this  case  and  those  already 
decided,  except  that,  which  arises  from  the  fact,  that  we  declare 
upon  a  judgment.  What  is  a  judgment  ?  Is  it  not  the  record 
evidence  of  the  existence  of  a  debt  ?  And  in  declaring,  must  we 
not  count  upon  that  evidence  1  By  the  very  act  of  obtaining  the 
judgment,  all  evidences  of  debt  became  merged  in  the  judgment; 
and  we,  of  course,  were  compelled  to  resort  to  that,  vphich  was 
left  to  us.  The  words  used  in  the  plea  show  that  the  defendant 
waived  his  discharge,  and  if  insufficient  in  point  of  form,  they  are 
good  in  substance,  and  cannot,  therefore,  be  reached  by  a  general 
donurrer.  For  these  reasons,  we  deem  the  replication  sufficient 
[8  Mass.  R  127.  Shippey  v.  Henderson.  14  John.  K  178.  1 
CkU.  Plead.  40.] 

IL  But  if  the  replication  should  be  considered  as  bad,  the  de- 
fendant cannot  escape  upon  these  pleadings ;  for  it  will  be  found, 
upon  examination,  that  he  is  the  first  offender.  His  plea  is  bad, 
and  the  plaintiff  will,  therefore,  be  entitled  to  judgment,  let  the 
fate  of  the  replication  be  what  it  may.  The  plea  is  no  answer  to 
the  declaration ;  for  it  no  where  alleges,  that  the  plaintiff's  judg- 
ment was  barred,  or  even  affected  by  the  discharge.  Neither 
does  it  admit  the  recovery  of  the  judgment  declared  on,  which  it 
should  do^  if  it  intends  to  avoid  it,  by  matter  ex  post  f ado. 

The  plea  is  also  bad,  because  it  neither  names  the  court,  in 
which  the  judgment  was  obtained,  nor  the  person  upon  whose 
suit  it  was  rendered.    It  does  not  name  the  court  from  which  the 
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June  Teniv  execution  issued,  nor  does  it  set  out  that  execution  by  a  test  or 

I  gOQ 

; — '- return.     For  these  reasons,  the  plea  is  fatally  defective. 

Hildreth  There  is  also  another  difficulty  in  the  way.     The  plea  of  an 

Shmabee.  insolvent's  discharge  cannot  be  joined  with  a  plea  of  nul  M 
record.  But  waiving  this  consideration,  there  is  nothing  in  the 
plea,. which  shows  jurisdiction  in  the  officer,  who  granted  the  dis^ 
charge.  The  jurisdiction  cannot  be  inferred  by  the  court,  but 
must  be  set  out  with  precision  by  the  plea.  The  act  gives  autho- 
rity to  certain  officers  to  entertain  petitions,  and  grant  discbarges 
to  insolvents  in  certain  cases.  The  plea  must  show  distinctly  all 
that  the  act  requires.  To  give  jurisdiction  to  the  magistrate, 
there  must  be,  I.  imprisonment ;  11.  the  application  of  a  creditor, 
together  with  his  affidavit.  And  it  must  distinctly  appear,  that 
the  petitioner  has  been  imprisoned  sixty  days  and  upwards,  on 
execttlton,  in  a  civil  action.  Now  it  does  not  appear  from  this 
plea,  that  the  defendant  was  imprisoned  on  an  execution :  he 
might  have  been  arrested  and  detained  on  mesne  process,  for  any 
thing  contained  in  this  plea ;  and  the  court  cannot  (nfer^  that  the 
imprisonment  was  on  execution. 

It  is  true,  the  affidavit  of  the  creditor  slates  that  fact,  but  the 
plea  cannot  be  aided  by  the  affidavit.  The  averment  in  the  affi* 
davit  presents  no  issue ;  it  cannot  be  traversed,  and  the  plea  is 
fatally  defective,  in  this  important  particular.  [The  learned  coun« 
sel  cited  in  the  course  of  his  argiuneut,  and  to  various  points  illus- 
trative of  his  views,  (and  which  could  not  well  be  taken  down,) 
the  following  cases,  viz:  7  J.  R.  75.  Frary  v.  Dakin.  10  lb. 
161.  Morgan  v.  Dyer.  11  lb.  224.  Jenks  v.  Subbins.  2  Salk. 
517.  7  Cotoen's  R.  442.  1  Saund.  298.  n.  1.  -20  John.  R.  169, 
161.    ^ndrusv.  Wanng.     1  Chit.  Plead.  217,  236-7,  240.] 

Maxwell  in  reply,  observed,  that  the  defendant  would  be  dje- 
prived  of  an  important  right,  if  the  plaintiff  could  pursue  the 
course  adopted.  If  the  plaintiff  relied  upon  the  new  promise,  lie 
should  have  declared  upon  it,  and  (hen  the  defendant  would  have 
had  the  statute  of  limitations  as  his  defence,  if  he  should  think  fit 
to  avail  himself  of  it  By  dcclaiing  upon  the  judgment,  this 
privilege  is  taken  from  him,  and  he  is  deprived  of  a  fair  legal  right 
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Oaklet  J.    The  first  question  arising  on  the  demurrer  in  this  '"^  T«n"i 
case  is,  as  to  the  sufficiency  of  the  defendant's  second  jMca.    The  — — 

actbn  is  debt  on  judgment  ^  and  the  plea  sets  up  a  discharge  ^^ 

under  the  9th  section  of  the  general  insolvent  act.    [1  R.  L.  464.]     ShilUb^ 

In  the  case  of  Delavan  v.  Slanton,*  decided  at  the  present  term, 
it  was  held,  that  a  plea  of  a  discharge  under  this  act,  must  aver 
every  fact,  necessary  to  give  jurisdiction  to  the  officer  granting  it; 
and  that  the  want  of  such  averment  could  not  be  supplied  by  the 
recitals  contained  in  the  discharge  itself,  though  that  be  set  forth 
at  length  in  the  plea.  By  the  act  in  question,  it  is  provided,  that 
any  creditor  of  any  person,  who  shall  have  been  imprisoned  for 
sixty  days^  upon  execution  in  any  civil  action,  may  apply  for  relief, 
&c.  The  fact  of  the  imprisonment  of  the  debtor,  on  execution, 
is  easentiol,  to  authorize  the  officer  to  take  cognizance  of  the  case; 
and  such  fact  must,  therefore,  be  averred.  In  the  present  plea, 
ihe  averment  is,  that  the  debtor  had  been  imprisoned,  for  sixty 
days  and  upwards,  on  a  ciml  action.  For  any  thing  here  alleged, 
the  imprisonment  may  have  been  on  meme  process^  and  in  that 
case  the  law  did  not  authorize  the  creditor  to  make  the  applica- 
tion, on  which  the  dischai^e  was  granted.  Without  noting  the 
other  objections  to  the  plea,  this  is  fatal  to  it. 

The  question,  however,  most  important  to  the  parties  arises  on 
the  replication  to  this  plea.  To  defeat  the  operation  of  the  dis- 
charge, the  plaintiff  says,  that  after  it  was  obtained,  the  defen- 
dant ^^  assented  to,  ratified,  renewed,  and  confirmed  the  said 
*' judgment  and  demand  of  the  plaintiff.'' 
la  Shippey  v.  Henderson^  {14  J.  R.  178,)  the  action  was  assumpsit 
for  goods  sold,  &c.  And  to  a  plea  of  the  defendant's  discharge, 
there  was  a  replication,  in  the  same  words  with  the  present.  The 
Supreme  Court  held,  that  the  action  was  properly  brought  on  the 
original  promise ;  that  the  new  promise  was  sufficiently  laid  :  and 
that  the  replication  was  no  departure  from  the  declaration.  The 
court  say,  that  the  discharge  does  not  make  the  original  contract 
void,  but  suspends  every  remedy  upon  it;  and  that  the  new 
promise  merely  removes  the  bar  interposed  by  the  plea. 

*  Ante  p.  190. 
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f 

jan«  Term,       This  case  would  seem  to  be  decisive,  unless  there  is  some  db- 

; tinctioa,  growing  out  of  the  fact,  that  the  present  actbn  is  founded 

y^  on  a  judgment.     I  cannot  perceive  any  good^eason  for  making 

ShiHabee.  ^  ^^^y  distinction.  The  judgment  is  not  affected  by  the  discharge, 
any  further,  than  to  release  the  defendant  from  any  personal 
liability  on  it,  and  to  prevent  its  attaching  as  a  lien,  on  subsequent- 
ly acquired  lands.  It  remains  operative  as  to  any  existing  lien, 
and  may  be  enforced  against  any  property  of  the  defendant, 
bound  by  it,  at  the  time  of  the  discharge.  The  discharge,  there- 
fore, only  bars,  or  suspends  any  personal  remedy  on  the  judg- 
ment against  the  defendant ;  and  I  see  no  reason  why  a  promise 
to  pay  the  judgment,  after  the  discharge,  (and  the  replication 
substantially  avers  such  a  promise,)  may  not  be  relied  on,  as 
removing  that  bar,  upon  the  authority  of  SUppey  v.  Henderson. 
The  judgment)  as  evidence  of  a  personal  contract  between  the 
parties,  is  certainly  as  capable  of  being  set  up  and  renewed  by  a 
new  promise  as  any  ordinary  assumpsit. 

This  view  of  the  case  accords  with  the  doctrine  of  the  Su- 
preme Court  of  Massachusetts,  (8  Mass.  R,  127,)  where  the  very 
question  now  before  us  has  been  decided,^  and  upon  a  state  of 
pleadings  substantially  like  the  present. 

Judgment  for  the  pkmU^. 

[Wm.  H.  Bulkley,  Miy.  for  the  jUff.       Wvcl  P.  Hawes,  Jltty,  for  the  d^,} 


« 
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Aug.  Twixiy 
1899. 


The  Morris  Canal  and  Banking  Company  aSCfk'g  c^ 

V. 

Nathan. 

versus 


Seixas  Nathan. 

The  defendant  signed  a  subscription  for  a  certain  number  of  shares  in  the  stock  of 
the  Morris  Canal  and  Banking  Company ;  which  subscription  was  upon  condi- 
tion, that  3000  shares  of  the  stock,  then  held  by  the  Company  itself,  should  bo 
subscribed  for  within  90  days  from  its  date  ;  and  this  fact  was  to  be  certified  by  at 
least  two  of  the  Directors,  and  by  the  Cashier  of  said  Cdmpany.  The  President, 
Cashierand  two  of  the  Directors  signed  the  requisite  certificate,  and  the  defendant 
paid  the  first  instalment  on  his  stock.  Refusing  to  pay  the  subsequent  instal- 
ments, an  action  was  brought  against  him  upon  hb  subscription ;  and  at  the 
trial  he  ofieied  to  show  that  the  3000  shares  of  stock,  mentioned  in  the  agree- 
ment, had  never  been  subscribed,  as  stated  in  the  certificate,  and  that  the  per- 
sons, who  signed  it,  did  sofraudulently,knowing  it  to  be  untrue. 

This  evidence  was  rejected  by  the  presiding  judge,  aud  the  court  granted  a  new 
trial,  upon  the  ground  that  the  testimony  thus  ofiered  was  admissible,  the  cer- 
tificate itself,  if  &lse  and  fraudulent,  being  a  mere  nullity. 

Assumpsit  to  recover  of  the  defendant  an  amount  due  from 
him,  upon  a  certain  subscription  for  stock  in  the  Morris  Canal  and 
Banking  Company. 

The  declaration  contained  two  counts,  upon  an  agreement  in 
writing,  of  the  following  tenor,  viz : 

•*  The  undersigned,  with  a  view  to  fill  up  in  part  the  shares  of 
**  s^ock  in  the  Morris  Canal  and  Banking  Company,  which  has  not 
*'  been  effectually  subscribed  for,  and  thereby  enable  the  directors 
*^  to  proceed  in  the  completion  of  the  canal,  do  hereby  mutually 
*<  agree,  and  severally  bind  ourselves  to  the  Morris  Canal  and 
**  Banking  Company,  that  we  will  severally  take  and  complete 
"  the  payments  on,  and  we  do  hereby  accordingly  severally  sub- 
^  scribe  the  number  of  shares  towards  the  capital  stock  of  the  said 
^*  Company,  affixed  to  our  respective  names,  in  addition  to  the 
^^  shares  of  the  said  stock,  which  any  of  us  may  now  hold,  subject 
**  nevertheless  to  the  following  conditions,  to  wit : 


34D  CASES  IN  THE  SUPERIOR  COURT  OF 

Au^.  Tenn,        "  First.  At  least  3000  shares  of  the  stock  now  held  by  the  com- 
*^^'        "  p^ny,  shall  be  bona  fide  subscribed,  within  90  days  from  thb 
&  Benk'^^o*  ^^^»  which  fact  shall  be  certified  by  at  least  two  of  -the  directors 
and  cashier  of  the  said  company. 

**  Second.  Payments  of  our  several  subscriptions  hereto  shall 
4*  not  be  required  at  shorter  periods'  than  the  following,  that  is  to 
^^^say :  ten  per  cent  in  three  days  after  the  said  3000  shares  shall 
**  have  been  subscribed  and  certified ;  ten  per  cent  at  the  expira- 
^^tionof  each  successive  quarter  during  the  year  1827;  fifteen 
*'  per  cent,  on  the  first  day  of  April,  1828 ;  the  like  sum  on  the  first 
*<day  of  July,  1828 ;  and  the  remaining  twenty  per  cent,  on  the 
"first  day  of  October,  1828. 

"  Third.  Any  subscriber  anticipating  any  of  the  said  payments, 
"  shall  be  entitled  to  a  discount  on  such  anticipations,  at  the  rate 
of  six  per  centum  per  annum.    September  21,1826.    Shares 
;P100  each." 


The  cause  was  tried  before  the  Chief  Justice.  At  the  trial,  the 
plaintifis  produced  an  exemplified  copy  of  their  charter,  by  which 
it  appeared,  that  they  were  duly  incorporated  by  the  Legislature 
of  the  state  of  New  Jersey  on  the  31st  of  December,  1824.  They 
also  produced  the  written  agreement  on  which  their  action  was 
brought,  and  proved,  that  it  was  signed  by  the  defendant,  among 
others,  and  that  he  was  a  subscriber  for  thirty  shares  of  the  stock 
of  the  company.  The  plaintiffs  then  produced  and  read  in  evi- 
dence, (after  duly  proving  the  same,)  a  certificate  in  the  following^ 
words,  viz. : 

"  We  certify  that  3000  shares  of  the  stock  of  the  Morris  Canal 
"and  Banking  Company,  which  was  held  by  the  said  company 
"on  the  21st  day  of  September  last,  have  since  that  time  been 
"  bona  fide  subscribed.  That  pursuant  to  the  terms  of  the  new 
"  subscription,  ten  per  cent,  on  the  said  shares  became  due  in  three 
"  days.  The  subscribers  are  required  to  make  payment  thereof 
"  to  the  cashier,  at  the  ofilce  of  the  Canal  Company,  at  No.  30 
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'*  Wall-street,  on  or  before  Saturday  next,  tbe  18tb  matant  Dated    Aug.  Teim, 
«  the  14th  day  of  November,  1826>'  ^^' 


(Sigaed)  Cadwalader  D.  Colden,  President      &BwJ[in *cl 

Robert  Gilchrist,  Cashier.  ▼. 


Heivrt  MTarlane,  )  v^.     ^ 

^  }  Directors. 

Lambert  Sutdam,    j 

It  was  then  shown,  that  the  defendant,  having  paid  the  first^in- 
stalment  under  the  said  agreement,  had  received  a  cerUficate  there- 
on, but  had  refused  to  pay  any  of  the  subsequent  instalments,  and 
that  the  company  had  continued  to  labor  towards  the  comple- 
tion of  the  canal  at  all  times  after  the  agreement  was. executed. 

The  plaintiffs  having  rested  theu*  cause  upon  this  evidence,  the 
defendant  moved  for  a  non-suit :  first,  because  no  sufficient  evi- 
dence had  been  produced  to  show  that  the  3000  shares  of  stock, 
mentioned  in  the  agreement,  had  been  subscribed  for,  or  that  the 
plaintiffs  had  agreed  to  carry  on  the  works  of  the  canal.  Seeondly^ 
because  the  agreement  was  not  authorized  by  the  charter. 

[The  second  section  of  the  act,  incorporating  the  plaintiffs,  provid- 
ed that  the  commissioners  for  receiving  subscriptions  to  their  stock, 
should  open  books  for  that  purpose  in  the  State  of  New  Jersey,  at 
such  places  aa  they  migh  t**  designate  by  public  advertisements,  to 
**  be  previously  inserted  for  at  least  three  weeks  in  a  public  news- 
**  paper,  printed  in  Morristown,  Newark,  and  the  city  of  New-Tork, 
^  respectively ;  and  should  continue  the  same  open,  until  the  said 
**  capital  stock  shall  be  subscribed  for,  or  at  their  discretion  close 
<<  the  same,  after  they  should  have  remained  open  two  days,  and 
'^  again  open  the  same  at  some  other  time  or  times,  place  or  places, 
**  giving  public  notice  thereof,  as  aforesaid :  and  that  the  sum  of  ten 
*^  per  ct  upon  each  share  so  subscribed  for,  should  be  paid  by  each 
**  subscriber  at  the  time  of  the  subscription,"  to  be  paid  oyer  to  the 
directors,  who  were  authorized  ^^  to  call  upon  the  said  subscriben 
**  for  the  payment  of  further  instalments,  in  such  sum  or  sums,  at 
**  such  time  or  times,  and  under  such  forfeiture  or  forfeitures,  as 
***  they  might  deem  expedient,  until  the  whole  amount  of  the  said 
**  shares  so  subscribed,  should  have  been  fully  paid."  By  the  se- 
venth section  of  the  aot  it  was  further  provided,  that  if  at  any  time 

VOL.  IX.  31 


Nathan. 
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Aug.  Tenst    thereafter,  the  President  and  Directors  should  deem  it  expedient  U3 

'. increase  their  capital  stock,  for  the  canal,  it  should  be  lawful  for 

Ic  Banking  Co.  them  to  do  SO,  and  to  obtain  subscriptions  for  the  same ;  and  alt 
Nathan,      stockholders  of  such  additional  shares,  and  their  assigns,  were 
thenceforward  incorporated  into  the  Company,  provided  that  a  pre- 
ference of  subscription  was  giren  to  actual  stockholders,  in  pro- 
pOTtion  to  the  shares  they  respectively  held.] 

Thirdly.  The  only  consequence  of  the  non-payment  of  the 
instalments  by  the  defendant,,  was  the  forfeiture  of  the  shares  of 
stock  subscribed  for  by  him,  but  he  was  not  peramdUy  liable  for 
the  payment  of  such  instalments. 

The  motion  for  a  non-suit  was  over  ruled  by  the  Chief  Justice ; 
and  an  exception  having  been  taken  to  his  opinion,  the  defendant 
then  ofiered  to -show,  I.  that  the  SOOO  shares  of  stock,  mentioned 
in  the  agreement,  had  never  been  subscribed  for  at  all ;  II.  that 
the  said  shares  had  never  been  subscribed  for  as  stated  in  said  cer- 
tificate, and  that  the  persons,  who  subscribed  the  certificate,  did  so, 
knowing  it  to  be  untrue. 

The  presiding  Judge  rejected  tliis  evidence,  as  inadmisrible,  and 
charged  the  jury,  that  they  ought,  under  the  facts  of  the  case,  to 
find  a  verdict  for  the  plaintiffs.  The  jury  accordingly  returned  a 
verdict  for  $927.20  in  their  favor. 

The  counsel  for  the  defendant  having  excepted  to  the  decision 
of  the  Judge  upon  the  points  of  evidence,  and  also  to  his  charge, 
now  moved  for  a  new  trial,  and  Mr.  R.  Sedgwick,  in  support  of  the 
motion,  contended, 

I.  That  the  plaintiffs  ought  to  have  proved  the  consideration  of 
the  contract,  declared  on,  as  laid  in  the  declaration  that ;  being  part 
of  the  contract.  No  consideration  'whatever  was  proved,  except 
such  as  might  be  inferred  from  the  contract  itself,  and  this  objection, 
although  applicable  to  form,  is  fatal  to  the  right  of  recovery  in  the 
present  action. 

II.  The  fair  construction  of  the  contract  proved,  is,  that  the 
^subscribers  were  to  become  stockholders  by  the  agreement  itself. 
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and  by  the  payment  of  their  subscriptioDSi  and  not  by  means  of   Aog.^enn, 
any  shaies  of  stock  then  in  being,  and  if  so,  then  the  agreement jLI — | 

.     .,       ,      ^  MorriB   Cum 

was  contrary  to  the  charter.  ,  &  Banking  Co' 

The  charter  points  out  the  mode  of  subscribing, — and  this,  being  Nathin. 
ai\  original  subscription,  not  according  to  the  directions  of  the 
statute,  is  void.  ^  The  defendant  was  to  stAscribe  for  stock,  not 
purcha$e  it,  and  the  price  was  fixed  by  law.  The  sum  specified 
in  the  agreement  is  identically  the  same  with  that  mentioned  in 
the  charter,  and  this  coincidence  proves,  that  this  was  a  subscrip- 
tion and  not  a  purchase. 

III.  The  declaration  is  founded  upon  an  original  subscriptiony 
and  it  must  be  supported  by  proof.    The  subscription  was  not  for 

an  increcue  of  stock,  but  for  the  anginal  stock,  and  the  plaintii&i 
must  provetheir  case  as  laid  in  th  ir  declaration. 

IV.  If  the  stock  in  question  was  previously  in  existence,  then 
the  contract  was  void,  for  the  Company  had  no  authority  to  sell 
stock.  They  have  no  powers  except  such  as  are  granted  by  their 
charter,  and  the  incidental  powers,  which  naturally  flow  fix)m  those^ 
which  are  delegated.  They  were  not  authorized  to  act  as  brokers 
of  their  own  stock,  either  in  buying  or  selling,  and  their  power  to 
make  this  agreement,  cannot  be  shown  from  the  charter. 

y.  The  evidence  offered  to  show,  that  the  SOOO  shares  were 
never  subscribed  for,  according  to  the  conditions  of  the  agree- 
ment, ought  to  have  been  admitted ;  so  ought  that,  which  was 
ofifered  to  impeach  the  fairness  of  the  certificate,  signed  by  the  Pre- 
sident and  two  of  the  Directors.  If  tfuU  was  fraudulent,  then  there 
was  no  evidence  to  show,  that  the  condition  precedent  had  been 
complied  with.  The  subscription  itself  was  a  conditional  one,  and 
the  defendant  was  not  bound,  unless  the  plaintiffs  could  show,  that 
the  3000  shares  of  stock  held  by  the  Company,  had  been  sub- 
scribed for  in  good  faith,  within  90  days  from  the  date  of  the  agree- 
ment. The  fact  of  such  subscription  was  to  be  proved  by  the 
certificate,  and  if  that  was  false  and  fraudulent,  then  there  was  no 


Monis  Can^i 

liBajikingGo. 

▼. 

Nathsiu 
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Auir-jfTerai,   proof  whatever,  to  show,  ihat  tbe  3000  shares  had  been  taken  up. 
For  this  reason,  if  for  no  other,  there  should  be  a' new  trial. 

Mr.  D.  B.  Ogden  and  Mr.  Slosson,  contriif  for  the  plaintifis. 

« 

I.  At  the  time  the  agreement  under  consideration  was  made^ 
the  Morris  Canal  Company  was  in  existence,  and  its  operations 
were  begun.  They  had  commenced  a  canal,  and  there  was  an 
implied  obligation  to  complete  it.  The  very  preamble  to  the 
agreement  shows,  the  reasons  for  the  new  subscription,  and  the 
pro[M'iety  of  it.  The  stock  of  the  Company  had  all  been  taken  up 
originally,  but  a  part  of  it  was  not  effecttuUly  subscribed  for ;  and  to 
enable  the  company  to  complete  what  they  had  in  good  faith  be- 
gun, the  new  subscription  was  opened.  Its  sole  object  was,  to 
take  up  the  shares  '^  not  effectually  subscribed  for"  by  an  additional 
subscription.  The  Company  had  accidentally  become  possessed 
of  some  of  the  shares  of  their  own  stock  ;  they  were  personal  pro- 
perty, and  might  be  disposed  of  for  the  benefit  of  all  the  stock- 
holders. The  defendant  knowing  all  the  facts  of  the  case,  sub- 
scribed for  a  certain  number  of  these  shares,  and  is  bound  to  com- 
ply with  his  contract.  He  cannot  question  the  correctness  of  a 
proceeding  to  which  he  was  a  party,  unless  he  can  impute  fraud 
to  the  plaintiff.  There  was  a  good  consideration  for  his  promise, 
arising  out  of  his  rights  as  a  subscriber  and  stockholder,  and  he 
cannot  now  dispute  the  validity  pf  his  own  contract. 

H.  The  defendant  cannot  be  permitted  to  say  that  the  three 
thousand  shares  were  not  subscribed  for,  because  he  has  himself 
paid  the  first  instalment  on  hrs  own  subscription.  But  if  he  could, 
the  plaintiffs  have  still  complied  with  the  condition  imposed  upon 
them.  The  three  thousand  shares  were  to  be  suhscribed  for,  it  is 
true,  but  what  was  the  proof  to  be,  which  was  to  show  that  fact  ? 
The  certificate  was  the  proof,  and  it  was  to  be  ccndume.  The 
parties  to  the  contract ngreed  that  they  would  abide  by  that  proof, 
and  they  we  concluded  by  it.  [Dorr  «.  The  Pad/.  Ins.  Co.  7 
Wheat.  R.  581 .    20  John.  R.  S34.  ] 


r 


THE  CITY  OP  NEW.YORK.  345 

Mr.  Ogden  Hoffnuuh  in  reply.  Aug.  T^m^ 

I.^By  their  cbarier,  the  Company  could  not  accept  any'subscrip- ! — 

tions,  except  according  to  its  provisions.  If  this  is  to  be  consi-  ^  BiiSk»g^Sl 
dered  as  a  new  subscription,  it  is  void,  because  the  requisitions  of  mr^r 
the  charter  have  not  been  complied  witL  An  ineffectual  sub- 
scription is  no  subscriplion,  at  ail,  and  that  cannot  be  considered  as 
an' effectual  subscription  which  is  contrary  to  the  charter.  The 
declaration  counts  upon  a  new  subscription.  No  other  can  be 
proved  under  it ;  and  if  a  new  subscription  be  proved,  it  can  have 
no  binding  force  upon  the  defendant,  because  it  is  not  authorized 
by  the  charter. 

IL  This  agreement  was  a  conditional  one,  and  the  plaintiA, 
before  they  can  recover,  most  first  show,  that  the  stipulated  num- 
ber of  shares  has  actually  been  taken  up  by  subscription.  In  the 
second  place,  they  must  produce  the  certificate.  The  defendant 
is  not  bound  to  pay  his  money  upon  the  production  of  the  certifi- 
cate alone,  but  the  plaintiffs  must  show  that  the  three  tliousand 
shares  have  been  taken  up.  There  are  two  conditions.precedent 
to  his  liability,  and  both  must  be  complied  with.  The  plaintiffi  to 
show  that  the  stock  was  subscribed  for,  produce  a  certificate  which 
the  defendant  says  is  false  and  fraudulent.  He  offered  to  prove 
it,  and  his  testimony  was  rejected.  This  was  tantamount  to  &de- 
cisiout  that  the  defendant  was  Uable  upon  the  production  of  the 
certificate,  even  if  it  were  forged.  A  fiuudulent  certificate  has 
no  more  validity  than  a  forged  one ;  it  proves  nothing,  and  the  de- 
fendant had  a  right  to  impeach  it.  It  does  not  follow,  because  the 
defendant  has,  under  a  misapprehension,  paid  ten  per  cent,  that 
therefore  he  is  bound  to  pay  ninety  per  cent  more*  upon  a  void 
eontract  The  plaintiffs  must  prove  that  the  three  thousand  shares 
were  taken  up  by  an  effectual  subscription ;  and  they  must  show 
this  by  proof,  somewhat  better  than  that  famished  by  a  fiilse  and 
fraudulent  certificate. 

The  Chief  Justice,  in  delivering  the  opinion  of  the  Court,  ob- 
served, that  the  regularity  of  the  proceedings  on  the  part  of  the 
Directors,  could  not  be  questioned  by  the*  defendant,  nor  could  he 
now  assert  that  the  requisite  number  of  shares  was  not  subscribed 
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Avg,  Tem.   for  before  he  was  called  upon  for  the  payment  of  his  subecription. 
By  his  own  act  of  subscribing,  he  admitted  the  correctness  and 


af  Bittk'g^Co.  regularity  of  all  the  proceedings  in  relation  to  the  subscription  ; 
nJL        ^^^  ^^  could  not  dispute  the  authority,  on  the  part  of  the  Com- 
pany, to  make  the  contract,  having  himself  entered  into  an  agree- 
ment with  them,  whereby  their  powers  were  adnutted.      [All 
Samti  Church  v.  LoveU,  1  HalPs  R.p.  191.] 

By  the  terms  of  the  agreement,  the  three  thousand  shares  of 
stock  held  by  the  Company,  were  to  be  taken  up  by  subscriptioa 
within  ninety  days  from  its  date ;  which  fact  was  to  be  certified 
in  a  particular  manner.  The  plaintifis  produced  a  certificate, 
signed  in  the  manner  required,  and  it  was,prtnia/acte,  sufficient 
evidence  of  the  fact.  But  the  defendant  offered  to  show  that  the 
three  thousand  shares  had  never  been  subscribed  for  at  aU.  This 
evidence  was  clearly  inadmissible,  because  he  had  already  admit- 
ted the  fact  by  his  own  acts,  in  subscribing  and  paying  bis  first 
instalment. 

He  then  offered  to  prove  a  fraud  on  the  part  of  the  Directors  in 
this ;  that  they  knew,  at  the  time  the  certificate  was  granted,  that 
it  asserted  a  fact  which  did  not  exist.  On  the  trial,  I  did  not  un- 
derstand the  offer  as  it  is  now  presented,  and  it  may  be  expedient 
to  grant  a  new  trial,  in  order  to  let  in  the  proof  of  firaud,  if  any 
such  can  be  produced.  If,  in  point  of  fact,  the  three  thousand 
shares  were  never  subscribed  for ;  if  the  certificate  was  false  and 
fraudulent,  and  the  defendant  was  ignorant  of  these  factB^  be 
would  be  absolved  from  his  contract;  and  for  this  reason,  a  new 
trial  should  be  granted. 

Oaklet  J.  The  plaintiffs  are  an  incorporated  Company  in  the 
State  of  New-Jersey.  On  the  21st  of  September,  1826,  the  de- 
fendant signed  a  subscription  for  stock  in  the  said  Company,  which 
subscription  was  upon  condition,  as  expressed  on  its  face,  that 
three  thousand  shares  of  the  stock,  then  held  by  the  Company, 
should  be  bona  fide  subscribed  for,  within  ninety  days  from  its 
date;  which  fact  should  be  certified,  by  at  least  two  Directors,  and 
the  Cashier  of  the  Company. 
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On  the  1 4th  day  of  November,  1 826,  the  President  and  Cashier,    Aug.  Tom, 
with  two  Directors  of  the  Corajpany,  signed  a  certificate,  setting        ^ 
forth,  that  three  thousand  shares  of  stock,  held  by  the  Company,  J^Jf""  ^"J** 
at  the  date  of  the  subscription,  had  been  htm&fide  subscribed  for.  y. 

The  defendant  paid  the  first  instahnent  on  the  stock,  which,  ac« 
cording  to  the  terms  of  th^  subscription,  fell  due  m  three  days 
after  the  gi^ng  of  the  certificate,  but  refusing  to  pay  the  instal- 
ments, subsequently  falling  due,  this  action  was  brought. 

On  the  trial,  the  defendant  offered  to  prove  that  the  three  thou- 
sand shares  of  stock,  mentioned  in  the  subscription  had  never  been 
subscribed  for,  as  stated  in  the  certificate,  and  that  the  persons  who 
subscribed  the  said  certificate,  did  so,  knowing  it  to  be  untrue. 
This  evidence  was  rejected  by  the  Judge,  and  the  jury,  under  his 
direction,  found  a  verdict  for  the  plaintiffs. 

It  is  contended  by  the  defendant,  that  the  certificate  in  question, 
is  not  conclusive  evidence  of  the  fact  of  the  bona  fide  subscription 
of  the  three  thousand  shares  of  stock,  according  to  the  true  con- 
struction of  the  agreemeflt  signed  by  him.  It  appears  to  me,  that 
the  position  assumed  by  him  is  the  true  one.  The  provision,  that 
the  fact  of  the  subscription  of  three  thousand  shares  should  be 
certified  by  two  Directors  of  the  Company,  was,  I  apprehend,  m- 
serted  in  the  agreement  for  the  benefit  of  the  subscribers,  that 
they  might  have  some  definite  information  of  the  fulfilment  of  the 
condition,  on  which  they  were  to  become  liable.  The  subscribers 
might  refuse  to  pay  until  the  certificate  was  given ;  but  I  think  it 
would  be  a  violent  construction  of  the  instrument,  to  hold  that 
they  were  bound  to  pay,  in  that  event,  though  the  certificate 
might  be  shown  to  be  false. 

If,  however,  this  general  position  should  be  doubted,  and  the 
certificate  is  to  be  considered  as  conclusive  evidence  of  the  fact 
stated  in  it,  yet  I  think  it  cannot  be  questioned,  that  the  defen- 
dant should  have  been  sufiered  to  show  that  it  was  &lsely  and 
fraudulently  made.  A  fraudulent  certificate  was  a  mere  nullity. 
If  the  defendant  is  to  be  considered  as  stipulating  that  the  act  of 
the  plaintiffs,  or  their  agents,  should  be  conclusive  on  him,  he  had 
certainly  a  right  to  require  that  it  should  be  done  in  good  faith. 
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Aug.  Tenn,    Tb®  plaintifis  cannot  be  permitted  to  acquire  any  rights  by  their 

*^^'-      own  fraudulent  conduct 

— ■ — ■ 

Lewis&Lewifl  It  was  contended  on  the  argument,  that  the  defendant,  having 
Stevenson,  paid  the  first  instalment  due,  and  accepted  his  certificate  of  stock 
firora  the  Company,  is  now  too  late  to  object,  that  the  condition  of 
his  subscription  was  not  performed.  I  do  not  think  so.  If  he 
made  the  first  payment,  relying  that  the  entire  8ubscrq)tion  bad 
been  completed,  according  to  the  terms  of  the  agreement,  I  see  no 
good  reason  why  he  may  not  now  inquire  into  the  truth  of  that 
fact ;  and  especially  why  he  may  not  aver  and  prove,  if  he  has 
the  power  to  do  so,  that  the  plaintifis  had  been  guilty  of  a  fraud. 

Aetff  trudgrMUed. 

[J.  A.  Johnson,  JUty.for  the  pffi.    D.  D.  Field,  Athf.far  like  deft.] 


Gabriel  L.  Lewis  and  Horatio  6.  Lewis 


versus 


Walter  Stevenson. 

A  case  made  can  never  be  turned  into  a  special  verdict,  or  bill  of  exceptions,  an^ 
less  the  right  to  do  so,  is  reserved  at  the  trial. 

Whei«  a  verdict  has  been  taken,  subject  to  the  opinion  of  the  court  upon  a  ease, 
with  the  assent  of  both  parties,  and  the  court,  in  deciding  on  the  case,  give  a 
judgment  founded  on/oclt,  rather  than  questions  of  law,  a  new  trial  will  not  be 
granted  upon  the  ground,  that  one  of  the  parties  mppoied  that  the  case  would  be 
decided  upon  questions  of  law,  and  did  not,  therefore,  make  his  proof  as  strong 
before  the  juiy  as  he  might  have  done. 

At  the  trial  of  this  cause,  [ante  p.  63.]  a  verdict  was  taken  for 
the  plaintifis,  subject  to  the  opinion  of  the  court,  upon  a  case  to  be 
made,  and  no  right  was  reserved  by  either  party  to  turn  the  case 
into  a  bill  of  exceptions,  or  a  special  verdict. 
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The  judgment  of  the  court,  (which  was  in  favor  of  the  plain-  Aug.  Term, 
tiffs,)  was  founded  principally  upon  the /act,  that  the  defendant 


had  not,  in  receiving  the  goods  of  the  mortgagor  on  pledge,  acted  y, 

with  a  sufficient  degree  of  caution,  and  had  not  made  due  inqu&y    Stevenwn. 
as  to  the  right  of  the  party  in  possession,  to  pledge  property  which 
had  been  previously  conveyed  to  the  plaintiffi. 

Mr.  Barnes  and  Mr.  Mlhon,  for  the  defendant  now  moved  for  a 
new  trial,  upon  the  ground  of  surprise,  and  if  that  motion  should  be 
denied,  then  for  leave  to  turn  the  case  into  a  special  verdict,  or  bill 
of  exceptions.  They  read  an  affidavit  of  the  defendaat,  setting 
forth,  that  at  the  trial  neither  himself,  nor  his  counsel,  supposed 
that  any  question  of  fact,  as  to  his  vigilance,  in  receiving  the  pro- 
perty,  would  be  raised,  and  that  he  could  have  produced  testi* 
mony  upon  that  point,  which  would  have  satisfied  the  jury,  if  he 
had  supposed  that  such  a  question  was  to  arise  in  any  stage  of  the 
cause.  That  after  the  evidence  had  been  closed,  it  was  assumed 
by  the  Judge,  who  tried  the  cause,  and  by  the  counsel  for  both 
parties,  that  the  result  would  depend  entirely  on  questions  of  law; 
and  that,  therefore,  the  defendant's  counsel  were  willing  that  a  ver- 
dict should  be  taken  for  the  plaintiffs,  subject  to  the  opinion  of  the 
court,  upon  a  case  to  be  made,  not  supposing  that  the  judgment  of 
the  court,  would  rest  upon  a  question  of  fact  The  affidavit  then 
stated,  that  the  defendant  was  taken  entirely  by  surprise,  and  tha^ 
upon  a  new  trial,  he  could  make  the  question  of  caution,  clear  in 
bis  favor. 

Mr,  W,  H>  Harrison  and  Mr.  O.  Hoffman,  contra,  for  the 
plaintiffs,  read  an  affidavit  of  Mr.  Harrison,  stating  that  at  the  trial, 
after  the  evidence  had  been  closed,  the  Chief  Justice  asked  the 
counsel  for  both  parties,  if  there  was  any  question  of  fiict  to  be  sub- 
mitted to  the  jury:  that  the  defendants  counsel  replied,  that  they 
did  not  know  that  there  was,  and  that  they  were  willing  that  a 
verdict  should  be  taken  for  the  plaintiffs,  subject  to  the  opinion  of 
the  court  upon  a  case.  That  some  conversation  was  held  between 
the  counsel  of  both  parties,  as  to  the  question  of  fraud,  and  that  the 
Chief  Justice  then  informed  them,  that  if  a  verdict  were  taken, 

subject  to  the  opinion  of  the  court  upon  a  case,  that  the  court 
VOL.  II.  32 
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^'W'gTenn,    would  then  be  judges  otihefMs,  as  well  as  the  law.    The  affi- 

— : -7  davit  further  stated,  that  the  deponent  was  aware,  that  if  either 

▼.  party  should  be  desirous  of  removing  the  cause  to  a  higher  tribunal, 

tertupon.  j^^  ^^  ^^  error,  it  was  necessary  to  reserve  that  right  at  the  trial. 
That  the  plaintifis'  counsel  being  willing  to  abide  by  the  judgment 
of  this  court,  did  not  reserve  any  such  right  to  themselvesi  and 
supposed  that  the  judgment  here  would  be  final. 

Upon  these  affidavits,  the  counsel  for  the  defendant  contended, 
I.  that  they  had  been  taken  by  surprise :  that  they  did  not  suppose, 
that  the  judgment  of  the  court  could  turn  upon  any  collateral 
question  of  fact,  but  would  be  founded,  exclusively,  upon  the 
questions  of  law  presented  by  the  case.  For  this  reason  they  ask- 
ed for  a  new  trial. 

II.*  If  the  court  should  deem  the  first  point  untenable,  then  they 
asked  for  leave  to  turn  the  case  into  a  bill  of  exceptions,  or  special 
verdict.  They  contended,  thai  this  was  a  matter  within  the  discre- 
tion of  the  court,  and  that  this  privilege*  under  the  circumstances 
of  the  case,  ought  not  to  be  denied  to  the  defendant.  He  was 
willing  to  abide  by  the  decision  of  this  court,  so  long  as  be  supposed 
that  it  would  depend  on  questions  of  law,  but  as  it  had  turned  upon 
a  question  of  fact,  he  claimed  the  right  of  carrying  his  whole  cause 
to  a  higher  tribunal.  If  there  was  neglect,  or  fault  in  not  reserv- 
ing the  right  at  the  trial,  it  was  the  neglect  of  counsel  and  not  of 
the  party  ;  and  that  the  court  ought  not  to  visit  upon  tlie  parly  the 
consequences  of  such  a  neglect. 

The  counsel  for  the  plaintifls  readied  to  both  points,  and  contend- 
ed, as  to  the  last,  that  the  court  had  no  discretion  in  the  matter ; 
that  they  could  not  now  allow  the  case  to  be  converted  into  a  bill  of 
exceptions  or  special  verdict,  without  destroying  the  practice  upon 
which  the  plaintiffs  had  relied.     That  the  plaintiffs  being  aware  of 

the  consequenceoftakingaverdict,  subject  to  theopioion  of thecourt* 
had  concluded  themselves  at  the  trial.  If  the  judgment  had  beenad- 
verse  to  them,  they  would  have  been  without  the  means  of  redress. 
They  submitted  the  whole  question  of  law  and  fact  to  the  court, 
and  had  now  a  right  to  claim  all  the  benefit  of  a  final  judgment 
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in  their  favor.  As  to  evidence,  if  the  defendant  had  produced  ^^{^^ 
more  evidence  upon  the  question  of  negligence,  the  plaintifib  would  _  .  ,  - 
have  done  the  same,  and  the  court  could  not  say  upon  which  side  ▼. 

the  preponderance  would  be*     They  insisted,  therefore,  that  the 
motions  ought  to  be  denied. 

Per  Curiam, — ^As  to  the  first  point,  the  defendant  has  no  cause 
of  complaint  He  might  have  submitted  all  questions  of  fact  to 
the  jury,  at  the  trial,  if  he  had  been  disposed'  to  do  00^  and  there 
was  no  attempt  to  influence  him  to  the  contrary.  By  putting  the 
whole  question  to  the  court,  he  took  no  higher  risk  than  the  plain- 
iifb  did,  and  can  have  no  greater  rights.  If  the  opinion  of  the 
court  had  been  adverse  to  the  plaintiffi,  upon  the  question  of  fraud, 
whether  in  fact  or  inlaw,  or  upon  any  of  the  other  questions  present- 
ed by  the  case,  their  judgment  would  have  been  final.  The  plain- 
tiffs could  not  have  moved  again  in  the  matter,  but  would  have 
been  concluded  by  their  own  acts.  The  defendant's  rights  in  these 
particulars  are  the  same  with  the  plaintiffs,  and  he  has  concluded 
himself,  by  voluntarily  putting  all  questions  of  fitct,  as  well  as  law, 
to  the  court.  There  can  be  no  new  trial  upon  this  ground,  with- 
out manifest  injustice  to  the  plaintiffs,  and  the  defendant  cannot 
be  permitted  now  to  receive  a  iavor,  which  the  plaintiffs  could 
not  have  claimed  if  the  judgment  had  been  for  die  defendant 

Secondly.  A  case  can  never  be  turned  into  a  bill  of  exceptions^ 
or  special  verdict,  unless  the  right  to  do  so,  is  reserved  at  the  trial. 
In  practice,  we  do  not  require  the  party  to  take /ormol  exceptions 
at  the  trial ;  it  will  be  sufficient  if  he  make  his  objections  informally. 
But  if  he  wishes  to  bring  a  writ  of  error,  it  must  appear  upon  the 
face  of  the  case,  that  he  has  reserved  the  right  to  do  so,  either  in 
the  shape  of  a  special  verdict;  or  a  bill  of  exceptions.  The  case  of 
Woolsey  v.  Campy  (3  Cm.  R.  358,)  shows  such  to  be  the  practice 
of  the  Supreme  Court,  and  it  is  expedient  that  the  same  course 
should  be  adopted  here. 

Motion  denied  on  both  poinis. 

fW.  H.  Hairiwn,  JWyM  «*«  1^*-    B.  Barnes,  JitPyM  the  d^t.1 
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Aflg.  Tern, 
Pottvand 


BvMelt  and 


Charlbs  Potter  and  Charles  H.  Russell 


versus 


Charles  Everett  and  Ogorge  B.  Reese. 

It  ia  a  ganciml  principle^  that  if  one  person  pays  money  to  another,  under  a  mistake 
of  ftc(|  without  any  legal  obligation  to  do  so,  and  without  the  means  of  asoer- 
taioing  the  truth ;  or  if  he  be  induced  to  pay  it  under  false  represeatatioDS,  he 
may  reooTer  back  the  money  thus  paid,  in  an  action  of  assumpsit. 

The  defendants^  merchants  in  England,  and  the  correspondents  of  the  plaintifls, 
■MTChsnta  ia  America,  received  orders  from  the  latter  to  puichaae  a  quantity 
of  gi^oils,  on  their  account,  and  pay  for  them  by  drawbg  bills  on  8.  Williams, 
(a  banker  in  London,  with  whom  the  plaintifis  had  placed  funds  for  that  pur- 
pose,) at  60  and  90  days'  date.  The  defendante  purchase  the  goods,  and  drew 
upon  Williams  for  the  amount ;  but  made  one  of  the  bills  for  500(.  payable  at 
fimr  msnUbf.  Williams  failed  before  this  bill  came  to  maturity,  having  con- 
siderable funds  if)  hia  hands  belonging  to  the  plaintifis.  W.  H.  R.,  an  agent  of 
the  plaintifis  in  England^  not  knowing  that  the  bill  at  four  months  was  drawn 
contrary  to  orders,  but  believing  that  theplaintifTti  were  bound  to  provide  for  it, 
(the  defendants  having  threatened  to  attach  the  goods,  and  funds  of  the  plain- 
tiflk,  in  England,  if  it  were  not  paid,)  took  up  the  bill  without  the  knowledge, 
ordera,  or  «;oQaent  of  the  plaintifb.  The  plaintiilk,  as  soon  as  the  facts  of  the 
case  came  to  their  knowledge,  protested  against  the  conduct  of  the  defendants, 
and  afterwards  brought  an  action  of  assumpsit  to  recover  back  the  amount  of 
the  bill.    Held,  that  they  were  entitled  to  recover. 

Assumpsit  to  recover  back  a  sum  of  money,  paid  by  the 
plainiiflTs  to  the  defendants,  under  an  alleged  mistake.  The  de- 
claration was  in  the  common  form,  and  contained  the  usual 
counts  for  money  paid,  money  had  and  received,  &c.  Pleas,  the 
general  Issue,  and  payment,  with  notice  of  set-oflT. 

The  cause  was  tried  before  Mr.  Justice  Oaklet,  on  the  14th  of 
April,  1829  ;  and,  hy  consent  of  parties,  a  verdict  was  taken  for 
the  plaintiffs,  subject  to  the  opinion  of  the  couil,  upon  a  case  to  be 
made. 

The  evidence  in  the  case  was  contained,  principally,  in  a 
given  by  William  Henry  Russell,  a  witness  for  the 
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plaintiffs,  (taken  by  consent,  de  bene  ewe,)  and  la  the  corregpon-    -^*^gjg^™' 
dence  betweea.tbe  parties.     Mr.  Russell  testified,  that  in  the — 

•  "^  .  _  t,    .         Potter  and 

month  of  July,  1828,  he  left  this  country,  as  the  agent  of  the       RusaeU 
plaintiffs,  for  the  purpose  of  purchasing  goods  for  them  in  Eng-    E^^reu  and 
knd.    That  on  the  24th  of  October  following,  Samuel  Williams,    .    ^®^ 
who  was  the  banker  of  the  plaintiffs  in  London,  and  with  wbotn 
they  had  extensive  dealings,  stopped  his  payments  and  became 
bankrupt,   having  then  in  his  hands  funds  belonging  to  the 
plaintiffs,  to  an  amount  exceeding  £2500.     That  the  money  in 
Williams'  bands,  had  been  deposited  there  by  tlie  plaintiffs,  for 
the  purpose  of  enabling  the  deponent,  and  other  correspondents 
of  the  plaintiffs,  to  draw  bills  upon  that  fund,  to  pay  for  goods  pur- 
<^hased  on  their  account,  whenever  the  plaintifis  should  give  orders 
t^  that  effect. 

That,  at  the  time  of  Williams'  failure,  it  was  well  known  to 
him,  (the  witness,)  that  several  of  Potter  and  Russell's  correspon- 
dents had  drawn  bills  upon  Williams,  payable  at  periods  sub- 
sequent to  the  24th  of  October ; — ^which  bills  had  been  accepted 
by  him,  but  not  being  due,  were  unpaid  at  that  time.  That  he, 
(the  Witness,)  believing  that  all  the  bills  accepted  by  Williams, 
on  account  of  the  plaintiffs,  had  been  regularly  Bxid  property  drawn, 
ill  confarmiy  trith  their  orders ,  but  toUhaut  any  knowledge  ofthefact, 
and  without  the  knowledge^  or  orders  of  Potter  and  Russell,  unth- 
drew  00  such  biUs  as  had  been  accepted  by  Williams  on  their 
ostensible  account,  and  paid  the  same  for  the  honor  of  the  plain- 
tifls,  with  their  funds- 

Among  the  bills  so  drawn  upon,  and  accepted  by  Williams, 
and  paid  by  the  witness,  was  a  bill  for  XdOO,  drawn  by  the  de^ 
ftndanls,  bearing  date  the  18th  of  July,  1825,  and  payable  four 
monthe  after  Its  date^ 

That  on  the  17th  of  November  following,  before  the  bill  for 
jC500  became  due,  and  before  the  bankruptcy  of  Williams  was 
known  to  the  plaintiffs^  he,  (the  witness,)  received  a  letter  from 
Potter  and  Russell,  informing  him  that  the  defendants  had  over- 
drawn their  account,  to  the  amount  of  jC134  ;  and  that  the  plain- 
tiffs also  had  a  claim  upon  them  for  the  sum  of  jCld,  for  other 
matters ;  all  which  the  witness  was  directed  to  adjust  with  the 
defendants. 
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Aug.  Tenn,        That  he,  (the  witness,)  supposing  that  the  bill  for  jC500  was 

'        correctly  drawn  by  the  defendants  upon  Williams,  on  the  plain- 

Russeil       ^^^^^  account,  and  by  their  orders,  and  having  no  means  of  ascer- 
E   rett    d    ^^^''^^^o  ^^®  contrary,  addressed  the  following  letter  to  Mr.  Everett, 
Reesoj^      One  of  the  defendants,  as  it  was  not  known  to  him,  at  the  time, 
that  Reese,  the  other  defendant,  was  connected  in  business  with 
him. 

"Manchester,  17th  November,  1825. 
^*  Charles  Everett,  Esq. 

"  Sir, — I  have  a  letter  from  my  friends,  Messrs.  Potter,  Russell 
"  &  Co.,  per  John  Wells,  which  came  to  hand  this  day,  in  which 
"  they  say  you  have  overdrawn  your  account  <£130,  and  that  they 
**  had  made  a  claim  on  you  for  iTSO,  for  loss  on  cloths  sent  without 
"  orders ;  of  which  you  had  agreed  to  allow  jC15,  making  toge- 
"  ther  .£145,  and  ordering  me  to  adjust  it  immediately. 

**  By  referring  to  your  books,  you  will  see  that  a  bill,  drawn 
by  you  for  account  of  my  friends,  jC500,  falls  due  21st,  accepted 
by  Samuel  Williams.  This  1  have  ordered  Brown,  Janson  & 
**  Co.  to  pay  for  their  account,  on  your  paying  them  this  balance, 
"  £\45  ;  but  which,  if  you  declined,  to  let  the  bill  be  noted  for 
"  non-payment.  My  orders  are  to  settle  this  ;  and  as  I  am  only 
"  an  agent  for  the  house,  I  must  proceed  in  such  a  manner  as  to 
••  avoid  their  censure. 

(Signed)  Wm.  H.  Russell.** 

In  reply  to  this  communication,  the  witness  received  a  letter 
from  the  defendant,  Everett,  dated  on  the  19th  of  Nov.,  wherein 
he  stated  the  balance  due  ihc  plaintiffs  to  be  XI 24.  17*.  Sd, ;  and 
which  he  offered  to  pay,  provided  the  witness  would  ako  pay  the 
bill  for  jC500  before  mentioned.  Everett  also  threatened  the  mt- 
nesSf  that  if  this  bill  were  not  paid,  he  would  attach  the  property 
of  the  plaintiffs,  in  England  ;  and  he  made  inquiries  after  such 
property,  in  London,  for  the  purpose  of  attaching  it. 

Under  these  circumstances,  the  witness,  supposing  that  the 
plaintiffs  were  liable  to  pay  said  bill,  and  fearing  tbat  the  defen- 
dants would  attach  their  funds  in  England,  gave  orders  to  Brown, 
Janson  &  Co.  to  pay  the  bill  for  jC500,  whenever  the  defendants 
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should  pay  the  said  sum  of  i^l24  17«.  Sd,    This  last  mentioned    Aug.  Term, 

1829 

sum  was  accordingly  paid  by  the  defendants,  and  Brown,  Janson  1_ 

&  Co.  then  paid  the  bill  for  £500^  out  of  funds  belonging  to  the 
plaintifls,  then  in  their  hands. 

The  witness  also  testified,  that,  at  the  time  said  bill  of  jC500 
was  paid,  he  had  no  knowledge  of  the  orders  or  directions  under 
which  the  same  was  drawn  by  the  defendants,  but  supposed  that 
it  was  drawn  in  conformity  with  the  instructions  of  the  plaintiffs ; 
ond  thcUy  had  he  knovm  the  actual  orders^  under  tohich  said  biU  was 
drawn,  as  they  afterwards  came  to  his  knowledge,  he  would  not,  upon 
any  consideration,  have  paid  it.  That  he  paid  the  bill  upon  his 
Qwn  responsibility,  under  a  misapprehension  and  mistake  of  facts, 
and  under  an  impression  that  the  bill  was  drawn  in  conformity 
with  the  instructions  of  the  plaintiffs ;  and  that  the  bill  was  paid 
without  their  knowledge  or  approbation.  That  the  plaintifis  had 
never  directly  sanctioned  the  conduct  of  the  witness  in  any  way ; 
but  they  had  passed  his  accounts*  when  rendered,  without  any 
intention,  however,  of  allowing  such  accounts  to  bear  upon  the 
questions  arising  upon  the  payment  of  said  bill.  That  the  plain- 
iiSk  bad  taken  the  earliest  means  in  their  power  to  regain  the 
amount  which  they  supposed  was  improperly  paid,  and  had  per- 
severed therein,  without  remission. 

The  witness  also  testified,  that  the  defendant,  Everett*  had  deal- 
ings with  Williams  upon  other  accounts,  besides  those  of  the 
plaintiffs, — and  that  at  the  time  of  the  bankruptcy  of  Williams, 
and  for  ten  months  thereafter,  Everett  was  indebted  to  Williams, 
to  an  amount  considerably  exceeding  that  of  the  said  bill.  Upon 
his  cross-examination,  he  stated,  that  the  plaintiffs  had,  in  the 
hands  of  Williams,  at  the  time  of  his  failure,  funds  to  the  amount 
of  c£2700  ;  and  that  there  had  been  two  dividends  paid  on  his 
estate ;  one  of  four  shillings,  and  the  other  of  one  shilling  on  the 
pound.  Those  bills,  which  Williams  accepted,  and  which  the 
deponent  paid,  were  not  proved  against  his  estate,  but  were 
stricken  from  his  accounts. 

The  bill  for  jC500  was  drawn  to'pay  for  goods,  shipped  by  the 
defendants  to  the  plaiutillk 
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Aug.  Teiin,       By  this  witness,  the  defendants  also  proved  the  letters  which 

18S9 

! are  hereinafter  introduced  on  their  part. 

Riulsdil  I'^c  counsel  for  the  defendants  admitted  that  be  had  received 

Everett  and  ^  notice  from  the  plaintifls,  to  produce,  at  the  trial,  their  letters  to 
R«e0e.  the  defendants ;  but  stated  that  they  were  not  m  his  possession. 
The  plaintiffs  then  introduced  copies  of  several  letters  from  them- 
selves to  the  defendants ;  the  first  of  which  was  dated  the  2Sd  of 
March,  1825.  In  this  letter,  after  giving  directions  to  the  de- 
fendants to  purchase  certain  goods  for  them,  the  pluntiffir  pro- 
ceeded as  follows :  **Inour  next,  we  wiU  admse  you  08  to  the  $owte 
"  of  payment  for  these  orders.** 

On  the  8th  of  April  following,  the  plaintiffs  informed  the  de- 
fendants, that  they  had  *Modged  a  credit  of  £1500  with  Mr. 
Samuel  Williams,  on  account  of  the  preceding  orders,  and  should 
remit  them  further  veiy  shortly,  and  probably  with  some  Airther 
orders.** 

The  third  letter  was  unimportant ;  but  the  fourth,  which  bore 
date  the  16th  of  May,  1825,  was  in  the  following  words :  ^*  6en- 
"  tlemen, — ^We  have  lodged  a  further  credit  of  iTldOO  with  Mr, 
**  Samuel  Williams,  which  you  can  draw  for,  on  account  of  our 
**  orders,  already  given,  and  make  your  bills  ai  SO  and  60  days.^ 

Yours,  &c..  Potter,  Russell  &,  Co.** 

In  their  fifth  letter,  the  plaintifils  wrote  the  defendants  thus— 
**  As  our  orders  for  pins  and  plaids  cannot  be  executed,  we  now 
^  say  to  Mr.  Williams,  to  accept  your  bills  for  about  .£1000,  in- 
**  stead  of  £SOO0.  This,  we  presume,  will  be  about  the  amount 
**  of  the  gloves,  hosiery,  he,  ordered  on  the  23d  of  March  last ; 
^*and  you  will  be  pleased  to  advise  him  accordingly,  as  we  shall 
<<  make  other  disposition  of  the  funds.** 

The  sixth  letter,  (dated  the  26th  of  May,  1825,)  was  as  fol- 
lows : — "  Since  our  last  letter,  of  which  a  duplicate  is  above,  wo 
"  are  in  receipt  of  Mr.  Everett*8  letter  of  the  22d  of  April,  Srom 
**  which  we  infer  that  he  will  find  it  difficult  to  purchase  even  all 
**  the  articles  ordered  on  the  23d  March  last.    In  order,  however, 

that  you  may  invest  to  the  amount  of  <£1000,  {which  sum  is  sub* 
jeci  to  your  order  with  Mr.  fViUiams,  as  we  before  adrised  you,)  we 
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*'  now  authorise  you,  in  case  that  sum  cannot  be  expended  in  (he    Aac.  T«nB, 

s03lw« 

•*  articles  named  in  the  order  of  the  23d  of  March,  to  send  ob  the  — — - 

Potter  mta 
**  balance  m  more  hosiery,"  &c.  &c.  RmMH 

The  last  letter  from  the  plaintiffs  to  the  defendants,  was  in  the   Sverait  mad 
following  words,  viz : 

New-York,  15th  Dec.  1825. 
Messrs.  Everett  &  Reese,  London. 

"  Gentlemen — We  received  by  the  Manchester  your  letter  of  the 
*'  28th  of  October,  and  we  have  received  also  a  statement  of  Mr. 
**  Williams'  account  with  us,  in  which  he  charges  the  amount  of 
**  your  bill  for  £500^  drawn  in  July,  at/our  months  date,  and  payable 
**  the  2l8tof  November,  1825.  In  drawing  on  this  gentlemen  at 
*'  this  date,  you  have  assumed  a  responsibility  which  you  should  not 
**  have  done.  We  do  not  know  what  arrangements.Mr.  Wm.  H. 
^*  Russell  may  have  made  in  regard  to.retiring  the  acceptance  of 
**  Mr.  Williams  on  our  account,  due  after  his  failure,  or  whether 
provision  will  be  made  for  this  bill  of  yoUrs.  We  can  only  say 
at  present,  that  we  shall  hold  you  responsible  for  any  loss  that 
may  arise  in  consequence  of  this  bill's  being  drawn  at  this  long 
date ;  for  our  instructions  to  you,  particularly  were,  to  make 
your  bills  on  Mr.  Williams  at  30  and  60  days,  and  you  will  so  per- 
ceive, on  referring  to  our  letter  of  the  16th  of  May  last.  Had 
you  followed  our  instructions,  your  bill  would  have  become  due 
long  before  Mr.  Williams'  &ilure,.and  have  been  paid.  Any 
**  loss,  therefore,  arising  from  this  deviation  of  our  orders,  we  shall 
"  claim  on  you  for.         (Signed)         Potter,  Russell  &  Co.'* 

P.  S.  "  We  wish  a  statement  of  acc't  current,  as  by  our  books 
•*  there  appears  a  balance  of  more  than  jClOO  overdrawn.'* 

To  the  reading  of  this  last  letter,  the  counsel  for  the  defendants 
objected  ;  but  the  presiding  Judge  permitted  it  to  be  read,  for  the 
purpose  of  shelving  that  the  plaintiffs  had  not  acquiesced  in  the 
accounts  of  the  defendants,  relative  to  the  bill  for  £500,  but  had 
given  notice  of  their  objections  as  soon  as  the  facta  were  known. 

The  plaintifl^  then  proved  the  correctness  of  the  copies  of  their 
letters,  and  that  the  originals  were  all  forwarded  at  or  about  the 
times  of  their  dates,  by  the  regular  course  of  conveyance.     One 

of  their  clerks  also  testified,  that  the  first  intimation  obtained  by 
VOL.  II.  33 
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^"^aZ*""*  ^^®  pkuntifb,  as  to  the  length  of  time,  at  which  the  bill  for  £500 

was  drawn,  was  derived  from  an  abstract  of  the  accounts  of  Wil- 

Rimcll       liamsy  received  about  the  beginning  of  December,  1825,  at  which 
Everett  mod    ^^®»  ^'^»  ^^  TkeYTB  of  his  failure  reached  New-York. 
^^^    ^       The  defendants,  on  their  part,  introduced  a  letter  from  the 
plainti£b  to  the  defendant,  Charles  Everett,  bearing  date  the  15th 
of  July,  1825,  in  the  following  words  : — "  We  beg  leave  to  intro- 
•*  duce  to  your  acquaintance  the  bearer,  Mr.  W.  H.  Russell,  (bro- 
**  ther  of  our  C.  H.  R.,)  who  now  visils  England  on  commercial 
pursuits,  and  to  attend  particularly  to  the  business  of  this  bouse, 
and  as  our  authorized  agent.      We  shall  feel  paiticularly  obliged 
*^  by  your  rendering  him  such  assistance,  as  he  may  need  in  his 
**  business  in  your  city,  &c. 

(Signod)  Potter,  Russell  &  Co.** 

The  defendants  also  introduced  the  oiiginal  letter  from  William 
H.  Russell,  to  them,  dated  November  19th,  1825,  which  has-been 
already  set  forth  in  his  dc]X)siliony  together  with  another  letter 
from  him,  under  date  of  November  21st,  in  the  following  (erms, 
viz  :• — "  1  have  requested  Mesai-s.  Brown,  Junson  &  Co.  to  receive 
from  you  the  balance  of  jCl  24. 17d-.  8J.,  if  not  already  done,  and 
settle  the  bill  of  X500.         (Signed)         Wm.  H.  Russell." 


The  defendants  also  read  in  evidence  u  letter  from  C.  Evereti 
to  W.  H.  Russell,  bearing  date  the  19th  of  November,  wherein, 
after  recapitulating  the  facts  of  the  case,  he  remarks  that  the 
plaintiffs'  order  for  hosiery  and  gloves,  bearing  date  the  Slst  of 
May,  was  received  by  the  defendants  on  the  28th  of  June,  and 
that  the  bill  of  £500  was  drawn  on  account  of  that  order.  The 
letter  then  concluded  with  the  follov^ing  words: — *'  1  thhik  pro- 
per to  state  these  facts,  although  1  cunnut  but  consider  the  terms 
in  which  the  demand  Is  made,  as  very  extraordinary,  considering. 
**  that  I  have  been  for  years  in  advutice  to  your  house,  and  re- 
peatedly obliged  to  wait  for  funds,  because  Mr.  Williams  would 
not  accept.  The  old  account  with  P.  &  R.  remained  unsettled 
'^  until  their  unjust  demands  for  losses  and  short  measure  were 
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*«  arranged.     The  balance  due  them  now,  is     -    -      jC45.10       ^fiZ*"** 

«  The  balance,  if  the  bill  for  jCSOO  is  paid,  will  be — 

"onncwacc't, 79.7  8     ^r^* 

Ererett  and 
i:i24.17  8         Reese. 

**  This  I  am  ready  to  pay,  if  the  bill  for  £500  is  paid  on  the 
^  2l8t.  But  it  cannot  be  expected  that  I  shpuld  pay,  before  I  am 
*'  certain  that  the  £500,  accepted  by  a  party  that  has  failed,  is 
**  paid. 

If  the  baifar  £500  is  not  paid,  I  shatty  in  this  case,  think  mysdf 
justified  in  attaching  the  property  of  Messrs.  Poiter,  Russe&  ^  Co.y 

wherever  it  is  to  he  found. 

**  I  sha]]  pay  the  bill  for  X500  oh  the  21st,  and  present  to 
**  Messrs.  Brown,  Janson  &  Co.,  and  I  have  no  doubt  but  they 
•*  will  perform  their  promise.     (Signed)     Charles  Everett.** 

"  Enclosed  are  the  accounts  current  of  C.  Everett  with  Potter 
**  &  Russell,  and  P.  R.  &  Co.,  Everett  &  Reese  with  Potter,  Rus- 
«  sell  &  Co." 

The  defendants'  counsel  also  introduced  copies  of  the  accounts 
referred  to  in  the  last  letter,  in  one  of  which  the  bill  for  £500  was 
charged  under  date  of  Nov.  21st,  1825,  and  the  money  received  of 
Brown,  Janson  &  Co.  {£S75.6s.  4d.,)  credited  under  date  of  No- 
vember 23d.  AU  other  biUsy  prior  to  that  in  question,  were  drawn 
at  four  months.  These  papers  closed  the  evidence  on  the  part  of 
the  defendants.  The  plaintiffs  then  called  one  of  their  clerks, 
and  proved  by  him  that  the  defendants  never  were  in  advance 
for  the  pUdnt^Sf  and  that  the  latter  never  gave  the  former  any  or- 
ders for  goods,  without  furnishing  the  means  of  payment  at  the 
same  time.  It  was  also  proved  that  the  defendants,  at  ihe  time 
the  bill  for  «jC500  was  drawn,  were  merchants  in  company,  under 
the  name  of  Everett  &  Reese,  and  the  plainlifb  were  merchants 
in  company,  under  the  name  of  Potter,  Russell  &  Co. 

The  facts  of  the  case  being  ascertained,  the  presiding  Judge 
observed,  that  as  the  plaintiffs'  right  of  recovery  depended  upon 
questions  of  law,  he  would  recommend  that  a  verdict  should  be 
rendered  for  them,  subject  to  the  opinion  of  the  court  upon  a  case 
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Aug.TmOf    to  be  made,  cither  parly  having  leave  to  turn  ihe  same  into  a  bfll 

—  of  exceptions. 

Riuaell  A  verdict  was  accordingly  taken  iu  favour  of  the  plaintifia,  for 

Everett  and  ^  ®*"^  ^^  $2,500,  it  being  understood,  that  if  the  judgment  of 
the  court  should  be  for  the  plaintiffs,  that  the  amount  of  their  re- 
covery should  be  £S75.68.  4d.,  (being  the  amount  of  the  bill  for 
jCdOO,  after  deducting  the  dividends  received  from  Williams^ 
estate,)  together  with  interest  and  exchange^  if  the  court  should 
deem  them  entitled  to  it 

If  the  court,  however,  should  be  of  opinion  that  the  action  was 
not  well  founded,  then  a  judgment  of  non-suit  was  to  be  entered. 

The  cause  was  now  argued  by  Mr.  Slosson  for  the  defendants, 
and  by  /.  PreseoU  HtM  and  Mr.  Snihon  for  the  plaintifis. 

For  the  defendants  it  was  contended, 

I.  That  no  action  would  lie  against  the  defendants  on  ihe  ground 
o(  a  failure  of  consideration,  because  the  plaintiffs  having  received 
the  goods  for  which  the  bill  was  drawn,  received  value  to  that 
amount,  of  course.  That  the  only  ground  upon  which  the  plain- 
tiffs could  pretend  to  rest  their  claim,  was  the  supposed  deviation 
pf  orders  on  the  part  of  the  defendants,  in  drawing  the  bill  at  four 
mouths  instead  of  sixty  days.  This  demand  was  founded  strictly 
in  misfeasancey  and  the  action  for  money  had,  or  money  paid,  would 
not  lie.  The  defendants  ought  to  have  been  apprised  of  the  nature 
of  the  claim,  and  the  action,  therefore,  should  have  been  special. 
[Pal.  on •Sgen.  ch*  !>/>•  8,  68.] 

IL  The  settlement  made  by  the  agent  was  a  full  discharge  to 
the  defendants  of  all  liability.  The  defendants  paid  to  the  plain- 
tiffs the  balance  of  their  account,  and  the  plaintiffs  took  up  the  draft 
on  Williams  with  their  own  funds.  This  was  an  end  of  the  mat- 
ter,— ^Wm.  Henry  Russell  being  the  general  agent  of  the  plaintiffs, 
and  having  full  power  to  make  the  arrangement.  [1  Peten* 
R.  290.] 
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III.  As  Everett  and  Reese  were  indebted  to  Williams  to  a  ^•fg^*^ 

greater  amount  than  that  of  the  bill,  they  would  have  had  a  right,  — -— 

in  ease  it  had  not  been  taken  up  by  the  plaintiffs,  to  set  off  the  R«Mell 

amount  of  the  bill  against  his  claims.    By  this  means  they  would  £^^  ^^ 
not  have  been  prejudiced  by  the  bill,  and  might  have  claimed  the 
value  of  the  goods  of  the  piaintiffi,  to  the  extent  of  their  present 
claim. 

IV.  If  the  agent  was  ignorant  of  the  original  instructions  given 
by  the  pl&intifis  to  the  defendants,  the  latter  did  not  know  him  to 
be  80 ;  and  the  letter  of  introducUon  recognized  W.  H.  Russell  as 
the  unlimited  agent  of  the  plaintiffs,  in  their  general  business  in 
Engkind.  The  defendants,  therefore,  had  a  right  to  presume, 
that,  as  he  acted  with  fiill  powers,  he  acted  wi(h  full  knowledge 
also. 

V.  The  payment  of  the  bill  was  voluntary,  and  no  action  lies  to 
recover  back  the  amount  thus  paid,  even  if  the  defendants  had 
violated  their  instructions.  But  the  evidence  does  not  support 
such  a  poritimi :  the  defendants  were  not  restricted  to  any  parti- 
cular time  of  drawing,  but  had  a  right  to  exereise  their  discretkm 
on  the  subject 

For  a  part  of  the  fund  in  Williams'  hands,  there  was  an  unli- 
mited power  to  draw ;  and  that  part  was  not  exhausted  by  the 
bill  of  X500.  The  extension  of  the  credit  was  for  the  benefit  of 
the  plaintiffs;  and  as  all  the  drafts,  prior  to  the  one  in  question, 
were  at  four  months,  the  inference  is,  that  the  plaintiflb  merely 
required  their  bills  to  be  at  less  than  four  months,  in  case  a  credit 
finr  ihat  time  could  not  be  obtained.  But  the  whole  scope  of  the 
ease  shows,  not  only  an  adherence  to  orders  on  the  part  of  the 
defendants,  but  an  acquiescence  in  their  acts  on  the  part  of  the 
plaiotiflb. 

VI.  The  difference  of  exchange,  at  all  events,  is  not  to  be 
alfowed,  and  cannot  be  recovered. 

Foe  the  plaintifis  it  was  urged. 
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Aug.  Term,        I.  That  the  order  given  to  the  defendants,  by  the  plaiatiffs,  for 

'- —   the  purchase  of  goods,  was  coupled  with  a  direction  to  pay  for 

RuflneU  ^hem  in  a  particular  manner,  out  of  a  specific  fund  provided  by 
Everett  and  ^^^  plaintiffs  for  that  purpose.  The  defendants,  by  accepting  the 
Reese.  order  to  purchase,  were  bound  to  pay  for  the  goods  in  the  man- 
mer  pointed  out  by  the  plaintiffs,  and  were  bound  to  draw  bills 
upon  Williams  for  that  purpose  as  directed.  They  could  not  accept 
one  part  of  the  order,  reject  the  other,  and  thus  leave  tbe  fund  at 
the  risk  of  the  plaintiffs,  without  some  satisfactoiy  reason  for  so 
doing.  [4/.  A.  103,  104.  SEast.  147.  1  Cam.  on  Can.  346. 
230.  238.  Uo.anAgm.  17.  2  KenJee  Cam.  484.  \iJohn.  R, 
332.] 

II.  If  the  defendants  were  bound  to  draw  bills  upon  William^ 
to  pay  for  the  goods,  then  they  were  bound  to  draw  them,  in  all 
respects,  as  directed  by  the  plaintiffs.  They  were  directed  to 
draw  at  30  and  60  days :  they  drew  at  four  months,  and  were, 
therefore,  answerable  for  all  the  consequences  of  disobeyii^  and 
exceeding  their  instructions.  Those  consequences  have  been  the 
loss  of  the  money;  and  that  loss  must  be  borne  by  the  defendants^ 
who  are  the  culpable  party.  [lAv.  anJlgen,  2,  3.  25.  1  Com. 
on  Can.  p.  6.  236-240.  2  /.  R.  46.  3  Term.  R.  767.  1  Esp. 
A.  111.     3  John.  Cos.  36.    Rundk  o.  PoUack.] 

III.  The  plaintiffs  were  not  liable  upon  the  bill  for  ir600, 
drawn  by  the  defendants  upon  Williams,  and  were  not  bound  to 
take  it  up.  Their  agent,  under  a  mistake  and  misapprehensicm 
of  facts,  and  without  a  full  knowledge  of  the  circumstances  of  tbe 
case,  but  in  good  faith  to  his  principals,  and  without  negligence, 
advanced  their  money  to  take  up  the  bill.  It  may  be  recovered 
by  the  plab tiffs  of  the  defendants  in  this  action.  {Ather  v.  Bank 
of  England^  Doug.  637.  Garland  v.  Salem  Bank^  9  Mass.  R.  408. 
Martin  v.  Margany  3  Moore^s  Rep.  636.  Clark  v.  Penney^  6  Cow. 
R.  301.  WaUe  v.  Leggett,  8  lb.  196.  Robinson  v.  Jhdersmiy 
Peake's  Cas.  94.  Cripps  v.  Reade,  6  T.  R.  606.  Cam.  an  Con. 
Vol.  2.  p.  35.     2  Bl  Rep.  825.     1  Salk.  22.] 
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OakleV,  J.   The  plaintifis,  on  the  2Sd  of  March,  1825,  remitted   A.ag.  Tenn, 

to  the  defendants)  merchants,  in  England,  orders  for  the  purchase  ^ — ■ 

of  a  quantity  of  goods,  and  informed  them  that*  in  their  next  letter,       Russell 
they  would  advise  them  as  to  the  source  of  payment  for  the  said    EyerJttand 
orders.  Reese. 

On  the  Sth  Aprils  1825,  the  plaintiffs  wrote  the  defendants,  that 
they  had  lodged  a  credit  of  i^l500  with  S.  Williams,  a  banker  in 
Loudon,'  on  account  of  their  preceding  orders.  On  the  1  Qih  May^ 
1825,  they  wrote  the  plaintiffs,  that  they  had  lodged  ^further 
credit  with  WilUams^  of  jC1500,  which  they  might  draw  for,  on 
account  of  the  orders  already  given,  and  directed  the  defendants  to 
draw  their  bills  at  30  and  W  days.  On  the  23d  of  May y  1825,  the 
plaintiffs  wrote  to  the  defendants,  that  they  had  given  directions 
to  fVilUamSy  to  accept  their  orders  for  about  jClOOO,  instead  of 
the  jCSOOO,  and  on  the  3lst  May^  1825,  they  also  wrote  to  the 
defendants,  to  make  purchases  for  them  to  the  amount  of  jClOOO, 
and  that,  that  sum  was  in  the  hands  of  WilUamSy  subject  to  their 
order^  as  they  had  been  before  advised. 

After  the  receipt  of  these  letters,  and  on  or  about  the  ISth  of 
Juhff  1825,  the  defendants  made  certain  purchases  of  goods  for 
the  plaintiffs,  and  on  that  day  drew  a  bill,  on  the  said  Williams' 
for  the  sum  of  jC500,  payable  a,i  four  monthsy  which  was  accepted 
by  him.  Before  this  bill  became  due,  and  on  the  24th  of  October, 
1825,  Williams  became  a  bankrupt.  The  agent  of  the  plaintiffs, 
in  England,  being  ignorant  of  the  orders  given  by  tliem  to  the 
defendants,  as  to  the  drawing  of  bills  on  Williams,  and  supposing 
that  the  bill  in  question,  had  been  correctly  drawn  by  the  defen- 
dants, and  the  defendants  threatening  to  attach  the  property  of  the 
plaintiffs,  in  England,  for  the  amoimt  of  the  bill,  agreed  to  pay 
the  said  bill,  and  accordingly  did  pay  it  to  the  defendants,  after 
deducting  a  balance  of  account  due  fiom  them  to  the  plaintiffs. 
This  action  is  brought  to  recover  back  the  money,  thus  paid  by  the 
agent  of  the  plaintiffs.  The  declaration  is  in  assumpsit,  and  con- 
tains the  common  money  counts. 

The  ground  of  the  plaintiffs'  claim  is,  that  the  defendants  drew 
the  bill  in  question  in  violation  of  the  instructions  given  them,  in 
consequence  of  which,  the  funds  placed  in  the  hands  of  WiUiams, 
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Aug.  Term,  for  the  purpose  of  meeting  the  drafts  of  the  defendaBts,  were  losi 

. l^^u.  by  his  bankruptcy  : — ^that  their  agent  paid  the  bill  in  ignorance 

RovelL      of  the  fact,  that  the  defendants  had  violated  the  orders  given 


Evmtt  ud    ^^^^9  ^^^  ^^^  ^^^  defendants  thus  receiving  the  money 

right,  and  by  mistake  of  the  plaintiffs*  agent,  cannot  retain  it. 

It  is  well  settled  as  a  general  principle,  that  where  a  man  pays 
money  without  any  legal  obligation  to  do  so,  under  a  mistake  of 
fact,  and  without  the  means  of  ascertaining  the  truth,  or  if  he  be 
induced  to  pay  it  under  false  representations,  he  may  recover  it 
back.  ( Garland  v.  The  Salm  Bank,  9  Mas9.  R.  389.  Martin  v. 
Morgan,  1  Brod.  ^  £tng.  289.) 

In  the  case  of  Martin  v.  Morgan,  the  action  was  for  money  had 
and  received.    The  defendants  obtained  a  check  from  the  firm  of 

B &  Co.  on  the  plainUfli^  which  was  post  dated.     Having 

ascertained  that  B &  Co.  were  insolvent,  the  defendant  pre- 
sented the  check  to  the  plaintiff.  The  plaintiff  paid  it,  having  no 
funds  of  the  drawer,  but  expecting  to  receive  them  in  the  course 
of  the  day.  The  plaintiff  was  ignorant  of  the  insolvency  of  the 
drawer,  and  of  the  fact  that  the  check  had  been  post  dated.  The 
court  held  that  the  plaintiff  had  a  right  to  recover  the  money  thus 
paid,  on  the  ground  that  the  parties  did  not  deal  on  equal  terms, 
and  that  the  defendants  concealed 'the  circumstances,  which,  if 
disclosed,  would  have  prevented  the  plaintiff  from  paying  the  mo- 
ney, and  that  the  plaintiff  had  thus  paid  it,  without  legal  obliga* 
tion,  and  in  ignorance  of* the  true  state  of  facts,  which  were  known 
to  the  other  party. 

The  principle  of  that  case^  seems  to  me  to  apply  fully  to  the  one 
now  before  us.  The  defendants  here,  accepting  and  acting  under 
the  order  for  the  goods,  and  receiving  special  directions  as  to  the 
mode  of  payment  for  the  same,  were  bound  to  adhere  strictly  to 
their  instructions.  Instead  of  drawing  on  the  fund  provided  by 
&e  plaintiffs,  at  30  or  60  days,  as  directed,  they  thought  proper  to 
give  a  larger  credit  to  Williams,  by  drawing  at  4  months.  In  con- 
sequence of  this  departure  from  their  instructions,  the  fund  in  the 
hands  of  Williams  was  lost  Under  these  circumstances,  the 
plaintifis  were  not  bound  to  take  up  the  bill  drawn  by  the  defen- 
dants, or  to  indemnify  them  for  having  drawn  it.    It  was  drawn 
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on  their  own  responsibility,  and  at  their  own   risk.      Having    Aiig.Tann, 

taken  up  the  bill,  and  knowing  they  had  drawn  it  without  antho-  i^ ^ — 1...^ 

rity,  they  induced  the  agent  of  the  plaintiffs  to  pay  it,  by  conceal-  RoiMii 
ing  from  him  the  fact,  that  it  had  been  drawn  contrary  to  their  Evewtt  and 
orders,  and  by  threatening  to  attach  their  property.  It  is,  there- 
fore, clearly  a  case  in  which  the  parties  did  not  deal  on  equal  terms. 
The  agent  of  the  plaintiffs  was  kept  in  ignorance  of  a  fact,  wfaich^ 
if  he  had  known  it,  (as  he  expressly  testifies,)  would  have  prevent- 
ed his  paying  the  bill.  The  defendants  hciving  obtained  the  mo- 
ney under  such  circumstances,  and  from  a  party  under  no  legal 
obligation  to  pay  it,  have  no  right  to  retain  it  The  agent,  in  making 
payment  of  the  bill,  acted  without  the  knowledge,  or  instructions  of 
the  plaintiffi^  and  the  plaintiffs,  themselves,  were  ignorant  of  the 
fact,  that  the  bill  had  been  drawn  contrary  to  their  orders,  until 
after  it  was  paid.  If  the  payment  had  been  made,  under  the  cir- 
cumstances, by  the  plaintiffs  themselves,  their  right  to  recover  the 
money  would  have  been  equally  clear ;  and  there  must  be  judg- 
ment for  the  plaintiffs. 

Judgmmifar  thepUmtifft. 

[DftTid  P.  H&U,  AW^M  ike  f^t.    W.  Sloeion,  M'yfar  the  defts.] 
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Samuel  Gould,  John  D.  Dyer  and  Thomas  D.  Dyer 


versus 


John  E.  Armstrong. 

Although  a  promise  to  pay  a  sum  of  money,  founded  upon  the  forbearing  to  pro- 
Mcnte  a  suit,  which  could  not  be  maintained,  is  void,  for  want  of  consideration ; 
yety  the  defeodaBt,  in  order  to  aTail  himself  of  such  a  defence,  must  show  cowdu- 
nvefy,  that  the  suit,  which  was  the  fouodation  of  the  promise,  coold  not  have 
been  prosecuted  to  effect. 

The  plaintifis,  as  the  holders  of  certain  notes  or  memorandums,  payable  to  bearer, 
bniugfat  an  action  of  assumpsit,  to  recover  their  amount.  At  the  trial,  the  de- 
lendant  ofibred  to  show,  that  the  notes  were  given  for  a  consideration,  made  un- 
lawful by  an  act  of  congress  ;  but  he  ofiered  no  evidence  to  prove  that  the  plain« 
tiffi  were  acquainted  with  the  consideration  for  whieh  the  notes  were  given. 
Hato,  that  as  the  act  of  congress  did  not  mak^e  the  notes  void,  the  evidence  ofibr- 
ed  by  the  defendant,  to  defeat  the  recovery,  was  inadmissible. 


Assumpsit  to  recover  of  the  defendant  the  sum  of  100  dollars. 
The  declaration  contained  separate  counts  upon  eight  notes  or  me- 
morandums, of  the  following  tenor:  "If  James  Harrison  shall 
**go  on  board  such  vessel  as  I  shall  provide,  I  promise  to  pay  to 
**  him,  security,  or  bearer,  15  dollars  on  receipt  of  the  same,  being 
"delivered  on  board.     New-York,  September  9th,  1828. 

(Signed)  John  E.  Armstrong.'' 


These  eight  notes  were  given  by  the  defendant  to  eight  diffe- 
rent individuals,  four  of  them  being  for  the  sum  of  fifteen  dollars 
each,  and  the  others  for  ten  dollars  each. 

The  declaration  also  contained  a  count,  setting  forth  that  the 
plaintiffs  had  commenced  an  action  against  the  defendant  in  the 
Marine  Court,  for  the  recovery  of  the  sum  of  {^100,  due  from  the  de- 
fendanttothe  plaintiffs,  which  was  pending  at  the  time  of  the  making 
of  the  promises  therein  set  forth.  That  thedefendant,  afterwards, 
on  the  Ist  day  of  November,  1828,  in  consideration  that  the  plain- 
tiffs would  "  cease  to  prosecute  the  said  action,  and  f^tay  all  further 
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(« proceedings  therein,  undertook  and  promised  the  pUuntiffi,  to  pay   A«««  T«ra^ 

<<  them  the  said  sum  within  one  week,  next  following,'*    It  then  ^ 

averred  that  the  plaintiffs  did  cease  to  prosecute,  &c.,  and  that,     ^md  praT 
although  the  stipulated  time  had  elapsed,  the  defendant  bad  not    AHnJjTwmit 
paid  the  said  sum,  nor  any  pact  thereof,  &c«    To  these  counts^ 
there  were  also  added  counts  lor  work  and  labor,  goods  sold^  &c. 
To  the  first  eight  counts,  the  defendant  filed  a  general  demurrer^ 
and,  to  the  remaining  three  counts,  pleaded  the  general  issue* 


The  dkCMndM^hereupon,  entered  a  noUe  proaequixxpon  the  counts 
demurred  to,  and  joined  issue  upon  the  others. 

At  the  trial,  the  plaintiflb  proved,  that  they  commenced  a  rait  ia 
the  Marine  Court,  against  the  defendant  on  the  notes  or  memo* 
randa  above  specified.  That  the  defendant,  while  the  suit  was 
in  progress,  called  on  the  attorney  of  the  plaintiffii,  who  showed  bim 
the  notes.  The  defendant  admitted  that  they  were  signed  by 
him,  and  promised,  that  if  the  plaintiflb  would  cease  to  prosecute 
said  suit,  he  would  pay  them  the  100  dollars  in  the  course  of  the 
ensuii^^week.  In  consequence  of  this  promise,  the  smt,  in  the 
Marine  Court,  was  not  further  prosecuted. 

The  counsel  for  th^  plaintifis  having  rested  his  cause  upon  this 
proof,  the  defendant  moved  for  a  non-suit ;  but  the  Chief  Justice, 
before  whom  the  cause  was  tried,  overruled  the  motion.  The  de« 
fendant  then  offered  to  prove,  that  the  notes  were  given  by  him,  in 
consideration  that  the  persons  named  in  them,  (being  American 
citizens,)  should  proceed  to  sea,  as  seamen,  on  board  an  armed 
vessel  belonging  to  the  government  of  Buenos  Ayres :  which  go* 
vemment  was,  at  the  time  the  notes  were  given,  a  belligerent  na« 
tion,  at  war  with  the  emperor  of  Brazils.  This  evidence  being 
objected  to,  a  verdict  was  taken  for  the  plaindfEs,  subject  to  the 
opinion  of  the  court,  as  to  its  admissibility,  and  upon  the  whole 
case,  either  party  having  leave  to  turn  the  same  into  a  special  ver* 
diet,  or  bill  of  exceptions. 

Mr.  Cuttmgy  for  the  defendant,  now  contended,  I.  That  the 
plaintiffs  ought  to  have  been  non-suited  at  the  trial,  there  being  no 
consideration  to  support  the  promise,  contained  in  the  special  oomt, 
upon  which  the  issue  was  jdned.  That  promise  was  founded  upon 
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Aof.  Tenn,   an  agreement  on  the  part  of  the  plaintiffe,  to  surcease  a  suit,  In 
^  which  no  recovery  could  have  been  ha4«    The  notes  or  memo- 


i^^^r  ^^^^^  ^^^  ^^^  negotiable,  and  were  dependent  on  contingencies: 
first,  the  bearer  of  the  note  was  to  go  on  board ;  secondly,  a  vessel 
was  to  be  procured ;  and,  thirdly,  the  bearer  was  himself  to  be  de- 
livered on  board.  The  suit  in  the  Marine  Court  could  not  have 
been  sustained,  and  the  discontinuance  of  it,  therefore,  did  not  form 
any  consideration  for  the  defendant's  promise.     [iJEast.  46S.] 


f 


II.  The  evidence  offered  by  the  defendant,  to  show  the  illega- 
lity of  the  transaction,  ought  to  have  been  admitted.  It  was  ma- 
terial to  the  issue,  and  the  facts,  if  proved,  would  have  defeated 
die  action.  The  very  act  of  engaging  the  seamen  was  illegal. 
They  themselves  could  not  have  maintained  a  suit  on  their  notes, 
and  the  plaintifis  have  no  rights  which  the  law  can  recognize. 
[Lm9t  of  the  U.  S.  20th  Jlpnly  1818,  Sec.  2.-4  Wheat.  R.  268, 
Sll.— 9  Cfimeh.  R.  365.  6  Wheat.  152. 162.  14  John  R.  273. 
Gow.  on  Part.  168.] 

JIfr.  Geo.  SuUivan,  contrOy  for  the  plaintiffs,  contended,  that 
as  the  notes  did  notj  Upon  their  face,  show  or  import  any  illegality, 
the  holders  were  to  be  presumed  innocent  of  their  origin,  and  to 
have  taken  them  honafide^  for  a  valuable  consideration.  If  the 
defendants  had  intended  to  avail  themselves  of  this  ground  of  de- 

s 

fence,  they  should  have  offered  to  show  that  the  plaintiffs  were  ac- 
quainted with  the  purposes,  objects,  and  considerations  for  which 
the  notes  were  given.  Not  having  done  so,  the  fticts  which  the 
defendant  offered  to  show,  do  not  amount  to  a  defence,  if  proved. 
The  acts  of  Congress  do  not  make  the  notes  void,  although  they 
may  punish  the  offenders :  in  the  hands  of  an  innocent  holder, 
they  would  be  perfectly  valid. 

But  the  consideration  stated  in  the  special  count,  was  proved 
at  the  trial,  and  it  is  entirely  sufficient  to  sustain  the  action.  The 
defendant  had  the  power  of  judging  of  his  own  rights,  and  if  he 
chose  to  make  the  promise,  and  abandon  his  defence  in  the  court 
below,  he  had  a  right  to  do  so.  But  as  he  has  by  that  means  in- 
terfered with  the  plaintiffs'  rights,  he  is  bound  by  his  promise. 
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Per  Curiam.     The  motion  for|L  non-suit,  in  this  case,  was  pro-    Aug.  Term, 

periy  overruled  at  the  trial.     It  was  made  before  the  consideration, '• — 

for  which  the  notes  or  memoranda  were  given,  was  proved,  and  ^  py^jT 
their  illegality  from  that  source,  if  they  were  in  fact  illegal,  could  j^^^iBtionff. 
not  be  known  until  it  was  proved  by  the  defendant. 

But  it  is  contended,  that  the  plaintiffs  are  not  entitled  to  recover 
at  all,  since  the  facts  are  disclosed, — because  it  is  now  shown,  that 
the  nq^s  were  given  for  an  illegal  consideration ;  or  that  there 
should  be  a  new  trial,  at  all  events,  since  the  defendant  offered  to 
prove  the  facts  in  relation  to  the  consideration,  but  was  refused  per- 
misaon  to  do  so,  by  the  presiding  Judge. 

The  plaintiffs  undoubtedly  had  a  cause  of  action  upon  the  notes 
which  they  held  ;  not  in  their  own  names,  perhaps, — but,  as  the 
bearers  or  holders  of  the  notes,  they  could  sustain  an  action  in 
some  form  or  other,  to  recover  their  amount. 

From  the  action  brought  by  the  plaintiffs,  in  the  Marine  Court, 
the  defendant  was  protected  by  the  agrecnient.  \A.  promise  to 
forbear  from  prosecuting  a  suit  which  could  not  be  manitained, 
would,  of  course,  be  without  consideration,  and  so  not  binding.>i 
But  there  is  nothing  to  show  that  the  suit  in  the  Marine  Court 
could  not  have  been  maintaine(^  The  plaintiffs,  for  all  that  ap- 
pears, m^ht  have  proved  an  express  promise  to  themselves,  which 
might  have  sustained  their  action  to  the  fullest  extent  At  all 
events,  the  contrary  is  not  proved  ;  the  defendant  has  not  shown 
that  the  action  in  the  Marine  Court  could  not  have  been  main- 
tained,  and,  of  course,  there  was  a  sufficient  consideration  to  sup- 
port his  promise  of  payment,  founded  upon  the  forbearance  to 
prosecute  the  suit  in  the  Marine  Court. 

As  to  the  illegality  of  the  consideration,  founded  upon  the 
alleged  violation  of  the  acts  of  congress,  there  is  nothing  shown 
which  can  connect  the  plaintiffs  with  those  transactions.  They 
are,  apparently,  innocent  and  bona  fide  holders  of  the  notes,  for  a 
valuable  consideraticHi,  and  without  notice.  If  this  be  so,  the  Dle- 
gality  of  the  (Higinal  transaction,  cannot  affect  the  notes  in  their 
hands.  As  the  acts  of  congress  do  not  make  the  notes  void,  no 
defence,  of  this  kind,  can  protect  the  defendant  against  the  claims 
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Aug.  Tem.    ot  an  innocent  and  bim&fide  holder.     If  the  defendant  had  proved 
that  the  plaintiffs  were  aware  of  the  consideration  upon  which  the 


^and^Dyer^   notes  were  given,  and  had  been  warned  not  to  trust  to  them,  then 
^*  his  defence,  such  as  it  is,  might  properly  have  heen  interposed. 

But  without  expressmg  any  opinion  upon  the  question,  as  to  the 
legality  or  illegality  of  the  notes,  we  are  of  opinion,  that  the  evi- 
dence offered  by  the  defendant,  at  the  trial,  was  inadmissible,  and 
that  there  must  be  judgment  for  the  plaintiffi  upon  the  casc^ 

Judgment  far  the  plabUifi. 

[F.  B.  Cutting,  •Affy./«*  ik*  deft.] 
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Aug.  Term, 
18S9. 

Sullirvi 
▼. 

Campbell, 

Ren  wick, 

Rhinelander 

and  othen. 


Duncan  P.  Campbell,  James  Renwick,  Phillip  Rbine.- 

LANDER,  AND    OTHERS. 


The  plaintifi^  with  one  M*D.,  entered  into  an  agreement  under  seal,  with  the  N« 
Y.  Hydraulic  Manufacturing  and  Bridge  Co.,  (a  private  aesociation  under  that 
name,)  to  construct  two  bulk-heads,  connected  with  a  Canal,  which  the  Com- 
pany was  about  to  make.  This  agreement  was  executed  by  the  defendant, 
Campbell,  u$  Pruidmi  of  that  Company,  and  by  Rhinelander,  of  Treumtr;  and 
was  declared  to  have  been  entered  into  **  agreeably  to  their  articles  of  aBsocii^ 
"  tion."  Jn  addUion  to  the  work  which  was  done,  under  the  contract,  the  plain- 
tiff, by  the  direction  of  CampbeU  and  Rhinelander,  performed  oiker  UAcr  tti  exeth 
vaHng  the  Cmd,Jifr  which  he  hrougfU  an  action  qf  OMumptU  agabut  aix  the  osso- 
oCstef.  The  Company  was  formed  under  certain  articles  of  associatien,  which 
provided  that  persons  having  dealings  with  the  Compady,  should  not  have  v^ 
coufBC  for  their  debts  against  the  separate  property  of  its  members,  but  should  be 
considered  as  giving  credit  to  tlieir  join!  /und»  toUty;  and  that  the  trustees  or 
agents  of  the  Company  should  have  no  authority  to  bind  it  by  any  contimet, 
unless  it  contained  a  restriction  to  the  eflect  aforesstid. 

The  defendants  insisted,  that  the  rderenee  in  the  agnemaU  to  tlia  aritdes  of  asst^ 
dation,  was  sufficient  to  charge  the  plaintiff  with  notice  of  their  artidea,  aad 
that  he  could  not,  under  any  circumstances,  recover  a  judgment  against  the  de- 
fendants jointly,  as  they  were  not  partners,  and  as  Campbell  and  Rhindander 
had  no  power  to  Imid  them« 

HcfA,  that  the  plaintiff  having  performed  labor  for  the  benefit  of  the  assooiaAes, 
might  maintain  an  action  upon  a  qumtum  mcndtf  either  against  the  agents,  am 
having  taade  themselves  personally  liable,  or  against  the  individuals  composing 
the  association ;  and  the  plaintiff  had  judgment  against  all  the  defendants. 

Assumpsit  for  work  and  labor  perfonned  for  the  defendants, 
in  digging  a  certain  Canal  for  them. 

The  defendants  had  associated  themselves  together  by  certain 
articles  of  agreement,  under  the  name  of  the  **  New-York  Hy- 
draulic, Manufacturing  and  Bridge  Company,'*  for  the  purpose 
of  establishing  and  carrying  on  certain  works  at  or  near  Kings- 
bridge.     By  the  12th  section  of  the  articles  of  association^  it  waA, 


and  others. 
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Aug.  Term,    among  olher  things  stipulated,  that  **  the  stock  and  property^  of 

,      the  Company  should  alone  be  responsible  for  their  **  debts  and 

"v.  '*  engagements;"  and  that  **  no  person  who  should  deal  with  the 

Re™w^     "  Company,  or  to  whom  they  might  become  in  any  wise  indebted, 

Rhinelander  «  should,  under  any  pretence  whatever,  have  recourse  against 
**  the  separate  property  of  any  of  the  members  of  said  Company, 
**  or  against  their  persons,  further  than  might  be  necessary  to  se- 
*'  cure  the  faithful  application  of  their  funds  to  the  purposes 
"  for  which  they  were  liable."  And  it  was  further  provided, 
that  ^*  any  person  accepting  any  bill,  note,  check,  or  other  con- 
"  tract  of  the  Company,  signed  by  the  President,  and  counter- 
**  signed  by  the  Treasurer,  or  dealing  mth  the  Company  m  any  other 
**  manner  to&otever,  should  be  considered  as  thereby  giving  credit 
**  to  their  joint  stock  or  property,  and  as  disavowing  the  right  to 
**  have  recourse  to  the  person  or  property  of  any  member.  And 
*<  all  suits,  to  be  brought  against  the  Company,  were  to  be  brought 
**  against  the  President  for  the  time  being :  it  being  expressly 
**  understood,  that  all  persons  dealing  with  the  Company  agreed 
**  to  these  terms,  and  were  bound  by  them." 

By  the  18lh  article,  it  was  provided,  that  *<  for  the  full  and 
**  perfect  information  of  all  persons,  who  might  have  dealings 
*'  with  the  Company,  every  instrument  or  contract  by  which  the 
*^  Company  might  be  charged  or  held  liable,  should  declare  plainly 
**  and  specially,"  **  that  payment  should  be  made  out  of  the  trust- 
'*  estate  of  the  Company,  and  not  otherwise, — in  such  way  as  that  i 

*^  all  persons,  having  dealings  with  the  Company,  might  be  made 
*^  to  consent,  that  they  would  look  for  payment  to  the  said  tnist- 
**  estate  specially,  and  not  to  the  individual  property  of  the  stock- 
**  holders."  And  it  was  also,  by  the  same  article,  further  provi- 
ded, ^'  that  the  directors  and  trustees  should  have  no  authority  to 
**  make  any  contract  or  engagement  which  should  bind  or  render 
*'  the  individual  property  of  any  stockholder  in  any  way  liable  ; 
*'  and  no  contract  or  engagement  could  be  legally  made  with  the 
^  directors  or  trustees,  in  the  name  of  the  Company,  unless  it  con- 
"  tained  a  limitation,  setting  forth  that  payment  was  to  be  made 
'^  in  the  manner  before  specified." 
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Sullivan 

V. 

Campbell, 

Renwick, 

Rhinelander 

and  others. 


Of  the  Company  so  formed,  the  defendant,  Campbell,  was  Pre-  Aug.  Term, 
sident,  and  Rhinelander,  Treasurer.    The  plaintiff,  together  with 
one  MfDermott,  had  entered  into  certain  articles  of  agreement, 
tmder  sealf  with  the  Company,  (executed  by  their  said  President 
and  Treasurer,)  **  to  build,  construct,  and  complete  two  abtUtnentSy 

or  bulh-headSf  at  Kingsbridge,  according  to  a  certain  survey  or 

plan  thereof,  made  by  the  defendant  Renwick.''  This  contract 
recited  that  it  was  made  ^^  agreecAIy  to  the  artidea  of  as$ociaHan/* 
and  purported  to  be  between  ^^  The  New-York  Hydraulic  Manu- 
**  facturing  and  Bridge  Con>pany,''  of  the  one  part,  and  the  plain- 
tiff  and  M^Dermott  of  the  other  part. 

The  defendants  had  severally  admitted  that  they  were  interest- 
ed in  the  stock  of  this  Company  ;  and  Campbell  and  Rhinelan- 
der had  also  admitted  that  the  plaintiff  had  been  employed  by 
them  to  make  a  Canal  for  the  association  ;  and  that  after  he  had 
made  some  progress  in  his  work,  he  was  stopped  by  them,  for  the 
want  of  funds  belonging  to  the  Company.  For  the  work  thus 
performed  upon  the  canal,  this  action  was  brought  by  the  plaintiff. 

The  cause  was  tried  before  Mr.  Justice  Oaki^ey.  At  the 
trial,  the  plaintiff  proved  by  parol,  that  the  work  performed 
upon  the  canal,  had  no  connexion  with  the  agreement  as  to  the 
bulk-heads;  and  he  also  introduced  evidence  to  support  his  bill  of 
particulars. 

The  defendants  insisted,  I.  That  the  work  wad,  in  fact,  execu- 
ted under  the  written  contract.  II.  That  Campbell  and  Rhine- 
lander had  no  power  to  J}ind  their  asscciales  by  any  parol  contract, 
as  they  were  not  partners.  III.  That  the  plaintiff  had  notice  of 
the  articles  of  association,  having  himself  made  reference  to  them 
in  his  written  contract. 

As  to  this  last  point,  there  was  no  evidence,  (except  that  fur- 
nished by  the  written  contract,)  to  show  that  the  plaintiff  had  ever 
seen  the  articles  of  association,  or  was  aware  of  their  contents. 
On  the  contrary,  M'Dermott,  who  was  examined  as  a  witness, 
testified  that  he  was  wholly  fgnorant  of  the  articles,  and  that  they 
were  not  exhibited  to  him  at  the  time  the  written  contract  was 
made. 

VOL.  II.  35 


Sullivan 
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Aoo.  T«na,       Upon  this  testimony,  as  the  defence  rested  chiefly  on  questions 
of  law,  the  plamliffi  by  consent  of  parties,  took  a  verdict  for  six 
hundred  and  fifty  doUarsi  subject  to  the  opinion  of  the  court  upoa 
R^enw^ck)     ^  <^<^^  *  ^^^  i^  ^^®  court  should  be  of  opinion  that  the  action  was 
RhiiMlander   ^^jj  founded  then  the  items  of  the  account  were  to  be  submitted 

and  ouere.  ' 

to  referees.  If,  however,  the  opinion  of  the  court  should  be  ad- 
Terse  to  the  plaintiff's  claim,  in  its  present  form,  then  a  judgment 
of  non-suit  was  to  be  entered. 

The  cause  was  now  ai^ed  by  Mr,  Thomas  L.  WeUs^  for  tli^ 
plaintifi^  and  by  Mr.  ScoU  and  Mr.  JhUhar^  for  the  defendants. 

For  the  plaintiff  it  was  contended,  I.  That  the  evidence  proved 
that  it  was  not  the  intention  of  the  parties,  that  the  work  upon  the 
canal  should  form  a  part  of  the  written  agreement. 

II.  That  the  members  of  the  Company  were  to  be  considered 
as  partners, and  as  such  had  received  the  benefit  of  the  plaintiff's 
labor.  That  the  articles  of  association  were  binding  upon  its 
members  alone,  and  could  not  bind  strangers,  unless  they  hod  full 
notice  of  the  articles  of  association,  and  manifested  a  consefU  t« 
be  bound  by  them* 

III.  That  the  defendants  were  bound  to  give  full  information  to 
persons  dealing  witli  them,  as  to  the  extent  of  tlicir  responsibility, 
and  to  set  it  forth  in  their  contracts  in  such  way,  that  the  contract- 
ing parties  might,  without  misapprehension,  assent  to  their  terms. 

The  defendants,  on  the  other  hand,  insisted,  I.  that  they  were  n^t 
liable  as  partners,  there  being  no  agreement  between  them  to  share 
jointly  hi  the  profits  or  loss  of  their  association.  No  one  of  the 
associates  had  the  power  of  binding  the  others,  or  using  his  cre- 
dit, or  holding  out  a  joint  liability  as  the  foundation  of  credit 
They  were  mere  share-holders  in  a  public  Company,  and  as  such 
could  not  be  made  pejrsonally  liable  for  its  debts. 

II.  That  the  contract,  under  secU,  betw^een  the  plaintiffs  and  the 
defendants,  remained  in  force  and  unrcscindcd  at  the  time  the  work 
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was  done  ;  consequently  no  recovery  could  be  bad  under  the  de-  '^'*;g^'"* 
claration  in  this  cause.  ■ 

•  Sullhrui 

III.  The  contract  was  made  by  the  New-York  Hydraulic,  Ma-    ^3^ 
nufacturing  and  Bridge  Company,  acting  according  to  their  arti-    BWnelander 
cles  of  association.      The  action,  therefore,  should  have  been 
brought  against  the  President  for  the  timebemg,  the[pl8^intiff  hav- 
ing had  notice  of  the  existence  of  the  articles  of  association. 
[18  /.  R.  363.] 

IV.  M'Dermott  should  have  been  joined  as  plaintiff,  the  con« 
tract,  under  seal,  having  been  originally  made  with  him  as  well  as 
Sullivan. 

Oakley  J.  The  plaintiff,  with  one  M^Dermott,  entered  into 
an  artide  of  agreement  with  the  New-York  Hydraulic,  Manufac- 
turing and  Bridge  Company,  whereby  they  agreed  to  build,  for 
the  Company,  two  abutments,  or  bulk-heads,  at  Kingsbridge,  con- 
nected with  the  canal,  which  the  Company  was  about  to  make. 
This  Company  was  a  private  association,  under  the  above  style, 
and  the  defendants  were  members  of  it.  The  contract  with  the 
plaintiff  and  M^Dermott  was  executed  by  Campbell^  as  Presi- 
dent, and  RMnelandeTi  as  Treasurer,  and  is  declared  to  have  been 
entered  into  agreeably  to  the  articles  of  association  of  the  said 
Company.  In  addition  to  the  work  done  under  the  contract,  the 
plaintiff,  by  the  direction  of  Campbell  and  Rhinelandery  performed 
other  labor  in  excavating  the  canal,  and  this  actbn  is  brought  to 
recover  compensation  for  such  labor. 

Tiie  Company  was  formed  under  certain  articles  of  associa- 
tion. The  12th  section  of  these  articles  provides,  that  no  person 
dealing  with  the  Company,  shall  have  recourse,  for  any  debt  or 
demand,  against  the  separate  property  of  the  members  of  the 
association,  but  shall  be  deemed  to  have  given  credit  solely  to  the 
joint  funds  of  the  Company ;  and  that  all- suits  against  the  Com- 
pany should  be  brought  against  the  President  for  the  time  being. 
The  18th  section  provides,  that  for  the  information  of  all  persons 
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Aof.  Tfltn,  dediog  with  the  Company,  any  contract  made  by  them,  shall 


dbtinctly  declare,  that  payment  is  to  be  made  out  of  the  joint 
V.  funds  of  the  Company,  and  not  otherwise  ;  and  it  was  also  ex- 

^enwick!  pressly  provided  by  the  said  section,  that  the  trustees  or  agents  of 
Rhineland«r  the  Company  should  have  no  authority  to  bind  it,  by  any  contract, 
unless  it  contained  a  limitation  or  restriction  that  payment  was  to 
be  made  in  the  manner  before  specified.  It  is  contended  by  the 
defendants,  that  by  the  reference  in  the  agreement,  entered  into 
by  the  plaintiff  and  M^Dermotly  to  the  articles  of  association,  the 
plaintiff  is  charged  with  notice  of  the  nature  of  these  articles,  and 
must  be  considered,  in  his  subsequent  contract,  for  excavating  the 
canal,  as  acting  in  reference  to  them,  and  as  waiving  any  right  to 
resort  for  payment  to  the  members  of  the  Company,  as  individuals. 
This  position  is  i^ot  well  founded.  The  contract  in  question  was 
by  parol,  and  being  attended  by  no  restriction  as  to  the  right  of 
the  plaintiff  to  demand  payment,  is  clearly  not  binding  on  the 
Company  as  such,  nor  could  it  be  enforced  against  the  joint  stock 
of  the  Company,  by  a  stiit  against  their  President,  as  directed  by 
the  articles  of  association.  The  President  and  Treasurer  of  the 
Company,  were  agents,  acting  under  special  and  limited  powers, 
as  it  respected  their  right  to  bind  the  Company,  and  were  bound 
to  conform  strictly  to  them.  Not  having  done  so,  their  act  is  not 
binding  on  their  principals. 

The  plaintiff,  however,  having  performed  labor  for  the  benefit  of 
the  association,  has  a  clear j;ight  to  maintain  his  action,  not  upon 
the  contract  itself,  but  upon  a  quamtum  merttU^  either  against  the 
agents  of  the  Company,  as  having  rendered  themselves  personally 
re^nsible,  or  against  the  individuals,  composing  the  association, 
on  the  ground  that  they  have  received  the  benefit  of  the  plaintiff's 
labor.  I  think  it  may  be  maintained  against  the  latter.  The 
plaintiff  must  be  considered  as  performing  his  labor  without  any 
reference  to  the  nature  of  the  association,  and  in  pursuance  of  the 
directions  of  agent^  whose  limited  or  special  authority  was  not 
known  to  him.  Under  such  circumstances,  the  defendants,  as 
miembers  of  the  association,  have  reaped  the  benefit  of  the  plain- 
tiff's labor,  and  are  bound  to  pay  for  it. 
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There  miist,  therefore,  be  judgment  for  the  plaintiff,  subject  to    Aug.Tenn, 

a  reference  u>  ascertain  the  value  of  the  labor  performed  on  the L-. 

canal,  as  distiaguished  from  that  doiie,  under  the  special  contract,   Tappan  and 
for  the  building  of  the  bulk-heads.  v. 

Powers,  Davis 
^  &  Lawrence. 

Judgmenl  for  the  plairUiff. 

[Wells  and  Van  Wagenen,  Jitt^.  for  the  plff,    J.  Hildretli,  Mty.  for  the  d^s.\ 


Arthur  Tappan  and  others 


versus 


Thos.  a.  Powers,  Thos.  E.  Davis  and  Jonathan  Lawrence. 

In  an  action  upon  the  case,  in  the  nature  of  a  conspiracy,  the  declaration  alleged 
a  comhination  among  (he  defendants,  for  the  purpoBe  of  defrauding  the  plaintiffs 
of  certain  merchandise,  under  color  of  a  purchase  of  it  hy  the  defendant,  Law- 
rence, that  it  might  be  converted  to  the  benefit  of  Davis^  and  described  the  Tarious 
acfs  wfaerebj  the  fraud  was  to  be  perpetrated.  Some  of  these  acts  were  charged 
to  have  been  done  by  ail  the  defendants,  and  olhere  by  one  or  two  of  them,  bat  all 
in  pursuance  of  the  original  combination.  Upon  demurrer  to  the  declaration, 
(both  general  and  special,)  it  was  hbld,  that  whatever  is  done  in  pursuance  of  a 
firaiidiilent  combination,  by  «iy  of  the  parties  concerned  in  it,  may  besuvened  to 
be  the  act  of  stt*  That  the  conspiracy  is  only  uaportant  as  it  gives  a  character 
to  the  acts  of  the  parties  to  it,  and  charges  them  with  the  legal  consequences  of 
such  acts. 

tn  all  cases  where  fraud  on  the  part  of  the  defendant  is  averred,  and  damage  to 
the  plaintiff  as  the  consequence  qf  it,  an  action  will  lie.  And  where  the  decla^ 
ration  sets  forth  a  conspiracy,  the  act  of  each  defendant,  done  in  furtherance  of 
its  objects,  may  be  stated  to  have  been  done  tndtndiuii/y  .*  and  soch  act,  in  judg- 
ment of  law,  is  the  act  of  off;  the  gisi  of  the  action  being  the  damage  to  the  plain- 
tifi)  and  not  the  conspiracy. 

This  was  a  special  action  upon  the  case  against  the  defen- 
dants, for  obtaining  goods  of  the  plaintiffs  by  a  fraudulent  combi- 
nation, and  under  false  pretences. 
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Au^.  Term,        The  declaration  contained  two  counts.     The  first  set  forth  that 

the  plaintiSsy  during  the  time  of  the  wrongs  complained  of,  were 

*oth6re  **  partners,  dealing  in  dry  goods  in  the  city  of  New- York,  and  trans- 
P  en  DaviB  ^^^^^S  husiness  under  the  name  of  Arthur  Tappan  &  Co.  That 
It  Lawronce.  during  the  same  period,  Thomas  A.  Powers,  one  of  the  defen- 
dants^ was  indebted  to  Thomas  E.  Davis,  another  of  the  defen- 
dants, in  the  sum  of  $5000  and  upwards,  which  he  was  wholly 
unable  to  pay,  as  "  Davis  well  knew,  but  fraudulently  concealed 
"  from  the  plaintiffs  and  others,  for  the  purposes  herein  afterwards 
••  set  forth  :  for  which  debt,  or  a  large  portion  of  it,  the  said  Davis 
•♦  held  the  bond  and  warrant  of  attorney  of  said  Powers,**  that  he 
might  "  at  any  time  enter  a  judgment  against  said  Powers  upon 
"  the  same,  when  he  might  find  it  to. his  interest  so  to  do.  That 
•*  in  the  month  of  February,  1828,  the  said  Thomas  A.  Powers, 
*•  and  the  said  Thomas  E.  Davis,  became  acquainted  with  the 
**  said  Jonathan  Lawrence,  who  was  then  a  merchant,  dealing  in 
"  dry  goods  in  the  city  of  Ne^f-York,  as  a  jobber  and  wholesale 
"  dealer,  possessing  a  small  capital  of  a  few  hundred  dollars,  but 
"  extensively  known  to  the  dry  good  merchants  in  said  city,  and 
**  generally  believed  to  be  a  man  of  integrity,  and  capable  of 
"  transacting  business  on  a  more  extensive  scale ;  all  which  was 
•*  well  known  to  the  said  Davis  and  Powers.  That  Davis  and 
Powers,  with  a  design  to  cheat  and  defraud  the  plaintiffs,  and 
all  others  whom  they  might  be  able  to  deceive,  and  with  a  de- 
•*  sign  to  get  property  into  the  hcmds  of  Power Sy  without  paying  for 
**  the  samsy  under  such  circumstances  as  (hat  Davis  might  obtain  the 
"  same,  to  satisfy  the  aforesaid  debt  due  from  Powers  to  Davis,  and 
*•  for  other  unlawful  purposes,  in  pursuance  of  a  wicked  and 
**  fraudulent  combination  for  that  purpose  had  and  entered  into, 
"  proposed  to  the  said  Jonathan  Lawrence,  and  agreed  with  him, 
'*  that  two  thousand  dollars  should  be  raised  and  placed  to  the  cre- 
*•  dit  of  the  said  Lawrence,  in  the  hands  of  some  person  or  per- 
"  sons  of  credit,  subject  to  the  orders  of  said  Lawrence,  and  to 
**  give  him  a  credit,  and  that  upon  the  credit  thereof,  and  such  fur- 
**  iher  credit  as  he  might  by  other  means  obtain,  he,  the  said  Law- 
'*  rence,  should  purchase,  without  disclosing  his  real  connexion 
**  with  said  Powers  and  Davis,  dry  goods  to  the  amount  of  e^ht 
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•*  or  ten  thousand  dollars,  in  his  ownnamey  of  theplamtiffSf  and  of   "^^^gJ^"^ 
^*  such  others  as  he  might  be  able  to  purchase  goods  of  on  credit. 


^*  and  for  the  drafts  of  said  Lawrence  on  said  Powers,  to  be  by        others 


V, 


**  him  accepted,  and  whom  said  Lawrence  was  to  represent  as  powers,*  Davit 
"about  to  become  his  silent  partner,  and  a  man  of  good  credit  &  Lawrence. 
^'  and  propeity ;  and  after  having  made  said  purchases,  said  Law* 
^  rence  was  to  open  a  store  in  said  city,  in  his  own  name  only,  but 
**  in  wliich  store  and  goods,  the  said  Porwers  was  to  be  interested, 
^  as  a  silent  partner,  as  was  represented  to  said  Lawrence.  That, 
**  in  pursuance  of  ssdd  fraudulent  agreement  and  understanding,  a 
^  store  was  taken  by  Lawrence  in  his  own  name,  and  two  thou- ' 
^  sand  dollars  were  raised  and  placed  in  the  hands  of  Hicks,  Law- 
*^  rence  &  Co.,  a  respectable  mercantile  house,  in  said  city,  to 
^  whom  reference,,  if  necessary,  might  be  made  ;  and  in  pursu- 
*^  ance  of  said  fraudulent  design,  and  in  execution  of  said  fraudu- 
'<  lent  understanding,  the  said  Lawrence  proceeded  to  purchase, 
and  did  purchase,  mostly  on  credit,  about  fourteen  thousand  dol- 
lars worth  of  dry  goods,  for  said  store,  in  his  own  name,  and  on 
credit,  and  for  accepted  drafts,  made  on  said  Powers,  whom  said 
Lawrence  represented  as  about  to  become  his  silent  partner  in 
'^  the  dry  goods  business,  and  as  a  responsible  man,  and  in  good 
**  credit;  all  winch  was  in  pursuance  of  said  fraudulent  agree- 
"  ment,  and  for  the  purposes  aforesaid,  and  without  any  intention 
**  on  the  part  of  said  Powers  of  paying  for  said  goods.      And  the 
plamtifis  further  say,  that  on  or  about  the  second  of  April,  in  the 
year  1828,  in  pursuance  of  said  fraudulent  agreement,  the  said 
^  Jonathan  Lawrence  purchased,  in  his  own  name,  of  the  plam- 
^  tifis,  a  large  amount  of  goods,  consisting  of  silks  and  other  dry 
^  goods,  amounting  to  the  sum  of  seven  hundred  and  fifty-three 
^  dollars  and  fifty  cents,  upon  which  bill  of  goods,  said  Lawrence 
**  paid  one  hundred  and  eighty-eight  dollars  and  thirty-seven  cents, 
^  leaving  due  on  the  same,  five  hundred  and  sixty-five  dollars  and 
*^  thirteen  cents,  for  the  payment  of  which  sum,  said  Lawrence  re- 
**  quested  four  months  credit,  and  ofiered  the  acceptance  of  said 
**  Thomas  A.  Powers  therefor,  at  four  months, — he,  the  said  Law* 
**  rence,  then  and  there  representing  that  Powers  was  a  responsi- 
**  ble  man,  and  about  to  become  his  silent  partner,  and  concealing 


4i 
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Aug.  Term,  **  from  the  knowledge  of  the  plaintiffie,  the  intereat  and  conoern  the 
'        *•  said  Powers  and  Davis  had  in  said  purchases.     And  the  plain- 

"^^othere"  **  ^^^  relying  upon  the  honesty  and  integrity  of  the  defendants^ 
^'  n.  •   '^  delivered  said  goods  to  said  Lawrence,  and  took  said  aoupUmcf$ 

&  Lawrence.  ^Jor  the  four  morUhs,  as  requested.  And  the  plaintifis  further  sajr, 
^  that  in  pursuance  of  said  wicked  and  fraudulent  understanding 
**  and  agreement,  said  Lawrence,  at  the  time  he  purchased  said 
^*  goods  of  the  plaintifis,  and  obtained  said  credit,  held  himself  out 
^  as  the  ostensible  purchaser,  and  represented  that  the  goods  were 
^  to  furnish  a  store,  by  him  opened  in  said  city,  on  his  own  account, 
^  and  in  which  he  had  commenced,  and  was  transacting  regular 
^  business  as  a  dealer  in  dry  goods ;  whereas,  said  goods  were  in 
**  truth  purchased  for  the  purpose  of  being  secretly  and  fraudu- 
^  lently  conveyed  U)  Powers,  for  the  benefit  of  said  Powers  and 
^  Davis.  And  the  plaintiffs  further  say,  that  in  pursuance  of  said 
*^  fraudulent  understanding  and  design,  immediately  after  said 
**  goods  weie  obtained  by  said  Lawrence,  in  the  manner  aforesaid, 
^  the  said  Thomas  A.  Powers,  the  better  to  enable  said  Davis  to 
**  levy  an  execution  upon,  and  seize  said  goods  for  said  debt^  due 
**  him  from  said  Powers,  with  the  knowledge  of  said  Davis,  pro- 
**  cured  a  secret  conveyance  of  all  said  goods  from  said  Lawrence 
"  to  him,  said  Powers,  and  in  pursuance  of  the  same  fraudulent 
**  designs  and  understandings,  the  said  Davis,  on  or  about  the  sixth 
**  day  of  May,  eighteen  hundred  and  twenty-dght,  caused  said 
**  goods  to  be  smed  and  taken  to  satisfy  an  execution  which  he, 
^  the  said  Davis,  had  .taken  out  against  said  Powers,  upon  a  judg- 
*'  ment  by  him  entered,  upcm  said  bond  and  warrant  of  attorney, 
**  and  the  said  goods,  the  said  Davis  and  Powers,  by  the  aid  of  said 
^  Lawrence,  have  fraudulently  converted  to  their  own  use.  And 
^  the  (daintiSs  farther  say,  that  said  Lawrence  and  Powers  now  aie» 
^  and  at  the  time  of  said  purchase  wer^,  wholly  insolvent  and 
^  unable  to  pay  for  said  goods,  all  whbh  was  weU  known  to  the 
<^  fiaid  Dans  and  the  defendants,  but  wholly  unknown  to  &e  phkk- 
**  tiffi9,and  that  the  said  sum,  due  for  said  goods^  remains  whdly  un- 
**  paid  and  unsatisfied.  And  the  plaintiffs  aver,  that  the  said  Davis 
**  and  Powers,  by  making  use  of  said  Lawrence  in  manner  afore- 
**  said,  procured  said  goods  firom  the  plaintiffs  under  a  pretence  of 
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"  a  purchaae  of  the  same  on  crecBt,  without  any  view  at  intention    Ang^enn, 

•*  of  eyer  paying  for  the  same,  and  without  any  belief  or  expec-  — -— 

**  tation,  that  said  Lawrence  could  or  would  ever  pay  for  the  same,       oth«n 
**  but  with  the  intention  of  converting  said  goods  to  their  own  Powen,*  Davis 
**  use,  under  the  pretence  of  paying  a  debt  due  from  said  Powers  f  ^^^^*^^; 
<«  to  said  Davis,  in  which  fraudulent  scheme  said  Lawrence  was, 
**  by  fraud  or  flattery,  or  both,  made  to  participate  and  lend  his 
**  aid :  whereby  the  plaintifls,  by  the  afinresaid  wrong  doings  of 
*^  (he  defendants,  have  been  defrauded  and  damnified^  as  they  say, 
*'  in  the  sura  of  one  thousand  dollars.** 

The  second  count  was  substantially  like  the  first,  but  differed  in 
some  of  its  averments,  as  to  the  manner  in  which  the  goods,  ob- 
tained by  Lawrence,  were  to  be  disposed  of.  It  set  forth,  that  the 
defendants,  **  with  intent  to  cheat  and  defraud  the  plaJntifls,  and 
**  such  others  as  they  might  be  able  to  deceive,  and  with  a  view 
**  of  obtaining  property  by  false  and  fraudulent  means,  and  diving 
^*  the  same  among  themselves,"  entered  into  the  combmation  de- 
scribed in  the  first  count.  That,  for  the  purpose  of  carrying  their 
designs  into  efiect,  it  was  agreed,  that  Lawrence  should  take  a 
store,  in  Pearl-street,  in  the  city  of  New- York,  and  purchase  goods 
in  his  own  name,  ostensibly,  to  the  value  of  ten  or  fifteen  fliousand 
dollars,  which  were  to  be  placed  in  said  store.  That  a  fictitious 
credit  was  to  be  given  lo  Lawrence,  in  the  m«iner  described  in 
the  first  count ;  but  that  the  connexion  of  Davis  and  Powers  with 
him  shoidd  be  kept  concealed ;  '*  whereas,  it  was  well  understood 
**  that  the  goods,  which  said  Lawrence  might  obtain  and  deposit 
**  in  said  store,  should  be  secretly  taken  therefrom,  and  told  ai  aue^ 
^Ijofi,  and  the  money  be  dtsidecl  between  the  defendantB,--^r  the 
^  goods  otherwise  be  secretly  appropriated  to  the  use  of  said 

Davis  and  Powers,  and  that  the  same  should  never  be  paid  for 

by  them." 

This  count  then  set  forth  the  purchase  of  the  goods  of  the  plain- 
tiffii,  in  pursuance  of  said  fraudulent  combination,  the  receiving 
of  the  same  by  Lawrence,  at  his  store,  and  that  they  were  soon 
afterwards  sent  by  the  iefendante  secretly  to  auctbn,  and  **  sdd 
**  for  cash,  and  the  same  converted  to  their  own  use,  or  delivered 

voIm  h.  36 
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Ai«.  Term,    m  iq  g^j  j  Davis  and  Powers,  and  by  them  converted  to  their  own 

low* 

« iwe,"  kc. 

^oStoT"        Lawrence  was  defaulted,  but  Davis  and  Powers  separately  ap- 
Fowen,Davi0  peared  by  different  attorneys,  and  demurred  generally  to  each 
*  l-»*»wwfc  count  of  the  declaration. 

On  the  part  of  Davis,  there  were  also  special  causes  of  demur- 
rer assigned.     To  the  first  count  it  was  objected : 

1.  That  the  plaintiffs,  in  averring  that  Powers  was  indebted  to 
Davis,  did  not  state  with  the  necessary  legal  precision  and  cer- 
tainty the  time  w&«n,  and  the  place  leAere,  he  became  so  indebted, 
or  the  amawU  and  conrideraHon  of  such  indebtedness.  2.  That 
the  bond  and  warrant  of  attorney  of  Powers,  which  are  averred  to 
have  been  held  by  Davis,  were  not  set  forth  with  sufficient  par- 
ticularity. 8.  That  the  first  count  was  argumentathre  in  stating, 
that  Davis  held  the  bond  and  warrant  of  attorney  of  Powers, 
*UhiU  he  ndght  at  any  time  enter  a  judgment  agaitist  Powers  vpcntke 
iame^  when  he  might  find  it  far  his  interest  to  do  soJ*^  4.  That  the 
averment,  that  Powers  and  Davis  became  acquainted  with  the 
defendant,  Lawrence,  who  then  was  a  merchant,  &g.,  is  an  un- 
necessary and  immaterial  averment ;  and  if  necessary  and  mate- 
rial, then,  that  it  is  bad,  for  want  of  time  and  place.  5.  That  the 
averment  of  a  design  on  the  part  of  the  defendants,  to  cheat  and 
defiraud  others  besides  the  plaintiffs,  wliom  they  might  be  able  to 
deceive,  is  impertinent.  6.  That  the  averment,  that  two  thousand 
dollars  should  be  raised  and  placed  to  the  credit  of  the  defendant, 
Jonathan  Lawrence,  m  the  hands  of  some  person  or  persons  of 
credit,  &c.,  does  not  set  forth  the  time  vhen,  and  the  place  where^ 
such  agreement  was  made,  or  tbe  name  of  the  person  with  whom 
the  money  was  to  be  so  placed.  7.  That  the  averment,  that  a 
store  was  taken  by  the  defendant,  Lawrence,  does  not  set  forth 
the  time  when  it  was  taken,  or  the  place  where  it  was  situated. 
8.  That  the  averment,  that  two  thousand  dollars  were  placed  in 
the  hands  of  Hicks,  Lawrence  &  Co.,  does  not  set  forth  the  names 
of  the  individuals  composing  the  firm.  D.  That  the  averment  set- 
ting forth  the  purchases,  dealings  and  representations  of  the  defen- 
dant, Lawrence,  fi-om,  with  and  to  persons  other  than  the  plaintifls. 
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isimpertinenU  10. That ihesettingforthofthemotiyesi which infla-    ^^^^ 
eaced  the  defendant,  Powers,  in  procuring  a  conveyance  of  the  goods  •= — 

^  7ftpp&n  unci 

from  Lawrence,  is  argumentative  and  bad.     11.  That  the  aver*      others 
ment,  that  the  goods  were  caused  to  be  seized  under  execution,  powers,' DavU 
does  not  state  the  day,  nor  place  of  seizure.     12.  That  the  aver-  *^;i]*]]J^* 
ment,  thttt  the  defendant,  Lawrence,  was  made  to  participate  in  the 
alleged  frauduknt  scheme,  '<  by  fraud  arfiaUeryy  or  hoth^  is  bad 
for  uncertainty,  and  because  it  is  immaterial  to  the  phuntiffii'  claim 
what  means  were  used,  to  procure  Lawrence's  participation  in  the 
scheme. 

To  the  second  count  it  was  objected,  1.  That  the  time  when 
the  agreement  between  the  defendants  and  Lawrence  was  made, 
is  not  set  forth  with  sufficient  certainty.  2.  That  the  averment  of 
an  intent  to  cheat  and  defraud  others,  berides  the  plaintifll,  is  im- 
pertinent. 3.  That  the  averment,  that  ten  or  fifteen  thousand 
dollars  worth  of  goods  were  to  be  purchased,  is  uncertain  and  im- 
pertinent. 4.  That  the  averment,  that  it  was  agreeci,  that  it  should 
not  be  known,  that  Davis  wag  in  any  way  concerned  in  said 
porchases,  or  the  business  of  said  store,  does  not  state  when  and 
where  such  agreement  was  made.  5.  That  the  averment,  that 
the  goods  should  be  secretly  taken  from  said  store,  and  sold  at 
auction,  and  the  money  divided  between  the  defendants^  or  diat 
the  goods  should  otherwise  be  secretly  disposed  of,  \b  bad,  because 
it  is  in  the  alternative,  and  does  not  state  time  and  place.  6.  That 
the  averment,  that  Lawrence  took  a  store  in  his  own  name,  and 
that  the  defendants  raised  the  sum  of  two  thousand  dollars,  imd 
placed,  the  same  in  the  hands  of  Hicks,  Lawrence  &  Co.,  does  not 
state  when  and  where  the  said  store  was  taken,  or  when  and  where 
the  money  was  raised,  or  the  names  of  the  persons,  who  composed 
the  said  firm  of  Hicks,  Lawrence  &  Co.,  and  is  without  a  venue. 
7.  That  the  averment,  that  Lawrence  proceeded  to  hold  himself 
out  as  a  man  safely  to  be  trusted,  and  to  make  large  purchases  of 
dry  goods)  on  credit,  m  his  own  name,  ostensibly,  concealing  the 
interest  of  the  said  Davis,  without  averring  of  whom  the  pur- 
chases were  made,  is  uncertain  and  impertinent.  8.  That  the 
averment,  that  the  said  goods  were  secretly  sent  to  auction,  and 
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Aog.  T«na,  add  for  cash,  and  the  same  converted  to  the  defendants^  use,  or 
delivered  to  said  Davis  and  Powers,  and  by  them  converted  to  their 


o^hm°  use,  does  not  state  either  time  or  place,  and  being  in  the  altema- 
Powm*  Davii  ^^^  ■*  ^^  ^^  uncertainty.  9.  That  the  averment,  that  Lawrence 
*  L^wTMice.  unj  Powers  were  then  both  msolvent,  and  wholly  unable  to  pay  for 
said  goods,  does  not  state  time  particularly,  and  is  without  a  venue. 
10.  That  the  averment,  that  the  said  goods  were  bought  with  a 
view  of  being  converted  into  cash,  and  the  avails  divided  among 
the  defendants,  or  of  being  appropriated  by  said  Davis  and 
Powers  to  their  own  use,  being  in  the  alternative,  is  bad  for  uncer- 
tainty. 11.  That  the  negative  averment,  stating  what  the  goods 
were  not  bought  for,  is  impertinent. 

The  cause  was  argued  by  Mr,  D.  B.  TaUmadge^  and  Mr. 
Hugh  Maxwell  for  Davis;  by  Mr.  /.  Snihon  for  Powers,  and  by 
Mr.  Oeorgt  Goddard  and  Mr.  S.  P.  Staples  for  the  plaintif& 

• 

Mr.  Talbnadge  observed,  that  he  should  not  enter  upon  an  ar* 
gument,  to  prove  the  special  causes  of  demurrer  to  be  weH  taken* 
as  they  were  set  forth  with  sufficient  precision  to  explain  them- 
selves. He  insisted,  however,  that  the  judgment  of  Davis  against 
Powers,  was  not  well  set  out  I.  Because  the  facts  in  the  first 
count  of  the  declaration,  do  not  show  a  case  of  fraud  between 
Powers  and  Lawrence,  independent  of  their  connexion  with  Davb. 

They  are  charged  bb partners  m  fact:  and  although  Powers  is 
represented  as  a  dormant  partner,  that  cannot  make  their  trans- 
actbns  fraudulent,  especially  in  this  case,  where  Powers  accepts  a 
draft  for  the  goods.  It  is,  therefore,  their  connexion  with  Davis 
and  his  judgments  which  makes  them  parties  to  the  fraud ;  for 
without  that  judgment,  there  would  be  no  fraud.  The  judgment 
and  execution,  therefore,  are  the  very  gist  of  the  action,  and  should 
be  set  forth,  with  the  name  of  the  court  where  the  judgment  was 
obtained. 

If  a  plea  aver,  that  the  defendant  was  discharged  by  due 
eowrse  of  law,  without  showing  how  he  was  discharged,  it  is  bad  in 
substance:  [2  John.  R.  437.]  and  if  a  party  plead  a  judgment^  he 
must  show  in  what  court  it  was  obtained.  [2  Salk,  517.]     An  aU 
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legaiioii,  that  the  plaintiff  was  compelled  to  pay  by  a  court  of  eem-    ^"fsS*™' 

without  stating  ^Bhat  court,  would  be  bad  on  ge- 


Tappan  and 

neral  demurrer.  [1  JVmd.  R.  207.]  others 

If  this  be  an  action  for  giving  a  false  credit  to  Lawrence,  or  ob-  po^eni  Da  vb 
taining  one  for  him,  then  Davis  is  not  liable,  because  be  has  not  ^  Lawrence 
done  any  thing  to  give  Lawrence  a  fiUse  credit.  Davis  was  a  bona 
fide  creditor  of  Powers,  who  was  indebted  to  him  beyond  all  doubt. 
If  the  name  of  Davis  were  withdrawn  from  the  first  count,  then 
there  would  not  be  any  thing  left,  to  show  fraud  against  Lawrence 
and  Powers.  Take  away  Davis  and  his  judgment,  and  there 
would  be  nothing  left,  wherewith  lo  charge  the  other  two.  The 
Manner,  therelbre,  in  which  the  judgment  and  execution  were  to 
be  made  use  of,  lies  at  the  very  £>undation  of  the  first  count ;  and 
they  should  have  been  set  out  with  precisbn  and  accuracy. 

II.  But  if  the  objections  to  the  first  count,  should  not  be  deemed 
sufficient  to  sustain  the  demurrer,  there  are  others,  which  must 
prore  fatal  to  the  declaration. 

The  fiicts  set  forth  in  the  second  count,  establish  a  clear  case 
of  partnership  between  atl  the  defendants,  Davis  and  Powers  being 
silent  partners.  If  this  be  so,  tfien  the  action  is  misconceived ;  it 
should  have  been  assumpsit,  founded  on  the  draft  accepted  by 
Powers.  But  no  action  upon  the  draft,  would  lie,  until  the  time 
of  credit  had  expired^  and  the  time  of  credit  cannot  be  ascertained 
by  the  declaration,  because  the  time  of  purchate  is  not  mentioned. 

If  it  be  cMitended,  that  the  second  count  is  but  an  action  of  as- 
sumpsit against  the  partners,  then  the  declaration  is  bad,  because 
a  count  in  assumpsit,  cannot  be  joined  with  a  count  for  tort.  There 
is  nothing  fraudulent  in  having  a  secret  partner  because  the  plain- 
tiffi  have  a  better  security  than  that,  which  they  agreed  for.  [Pm- 
ny  9.  Jlforim,  S  John.  Ch.  IL  566.]  In  the  case  cited,  there  was 
a  suit  and  judgment  against  ti§o :  afterwards  the  plabtiff  discover- 
ed thatu  third  person  was  a  secret  partner,  and  filed  a  bill  against 
him.  The  Chancellor  said,  there  was  neither  mistake  nor  fraud 
here,  and  refused  relief. 

III.  There  is  another  test,  which  may  be  applied  to  this  decla. 
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^^d99^""*  ration.    The  facts  discloeed  by  the  first  count,  will  warrant  an  ac- 

'• tion  of  trover ;  those  in  the  second  count  assumpsit ;  a  special  aetM 

othen  on  the  case,  therefore,  will  not  lie.  [I  CMU  Plead,  84.]  If  the  de- 
Powei^  DaTiB  ^l^^ation  contain  an  averment  in  the  alternative,  the  defendant  has 
k,  Lawrence,  a  right  to  select  that,  which  is  least  favorable  to  the  plaintiffs. 

At  a  very  early  period,  speeifie  farms  of  actions  were  provided  for 
such  injuries,  as  had  fAen  most  usually  occurred  ;  and  Bracton  ob- 
serving on  tile  original  writs,  an  whieh  our  aetkme  arefcmied^  de- 
clares them  to  be  fixed  and  mmnOabU,  The  ancient  tonoB  of 
actions  are  collected  in  Regietrwn  Brewum.  At  common  law, 
where  no  form  could  be  found  in  the  register  adapted  to  the  na^ 
ture  of  the  plaintiflTs  case,  he  was  allowed  to  bring  a  special  adkm 
an  his  awn  case^  and  writs  were  framed  acc<»dingly. 

Where  the  prescribed  form  of  action  is  to  be  found  in  the  regis- 
ter, the  proceedings  should  not  materially  vary  from  it,  unless  in 
those  cases,  where  another  form  of  action  has  hng  been  sanction- 
ed by  usage ;  for  the  courts  have  considered  it  of  the  greatest  im- 
portance to  observe  the  boundaries  of  the  diflferent  actions,  not 
only  in  respect  of  their  being  roost  logically  framed,  and  best 
adapted  to  the  nature  of  each  particular  case,  but  also  in  order, 
that  causes  may  not  be  brought  into  court  cof^iuedly  and  tmmette- 
dicaUyf  and  that  the  record  may  at  once  deariy  ascertain  the  mal» 
ter  in  dispute. 

In  this  case,  the  plaintiffs  have  remedies  by  farms  ct  action  fix- 
ed, prescribed,  and  well  known  to  the  law.  They  are  not  driven 
to  invention  by  any  necessity,  and  this  special  action,  therefore,  will 
not  lie. 

Mr,  Oearge  Goddatdy  for  the  plaintiffs. 

The  spedal  causes  of  demurrer,  assigned  in  this  case,  are  all  to 
such  parts  of  the  declaration  as  are  merely  matter  of  inducement, 
or  aggravation ;  none  of  them  are  applicable  to  the  statement  of 
the  cause  of  acHon. 

The  cause  of  action  is  the  damage  to  the  plaintiffs,  in  depriving 
them  of  their  property;  and  the  narration,  which  precedes  the  ayer- 
ment,  that  the  goods  were  obtained,  is  merely  a  summary  of  some 
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of  the  means,  by  which  the  firaud  was  committed,  and  is  matter  of  ^"^'gj*™' 
inducement:  being  useful  to  a  clear  statement  and  understanding    ■     •  • 
of  the  case,  but  not  material  to  sustun  the  plaintiflfs  action.    So       othen 
the  averments,  which  follow  the  statement  of  the  cause  of  action,  po^en,  Datu 
arc  matter  of  aggravation,  proof  of  which  might  enhance  the  da-  fcLawr«ice> 
mages^  but  if  not  proved,  the  action  might  stQI  be  sustained. 

[Ato  whatUmdueemeniy  $^e  I  CkUty  PL  292.  JhrchboU  PI  93. 
SUphen  311.  Feb.  17, 18.  Jlbope  v.  SUweU.] 

It  is  well  settled,  that  matters  of  inducement,  or  aggravation,  do 
not  reqiure  certainty  of  time,  place,  or  other  circumstances.  [1 
CkUiy  PI.  282.  1  Plow.  JR.  191.  Stephen  374.  5  Com.  Dig. 
Pkader  0.20. 3\.] 

The  objects  of  certainty,  are  to  give  the  other  party  notice  of 
the  claims,  and  to  preclude  a  second  action  for  the  same  cause. 
Both  are  attained,  if  the  strict  rules  in  regard  to  certainty,  are  con- 
fined to  the  statement  of  the  cause  of  action. 

The  plaintifls  are  also  excused  from  greater  particularity,  from 
the  consideration,  that  the  facts  are  necessarily  more  within  the 
knowledge  of  the  defendants.  [Stq^hen  372.]  The  charge  is 
firaud ;  and  it  cannot  be  expected,  that  the  plainti  A  should  be  able 
to  specify  the  time,  [dace,  and  attendant  circumstances  of  each 
act  of  fraud,  which,  to  accomplish  its  object,  mast  be  studiously 
concealed  from  the  knowledge  of  those  against  whom  it  is  direct- 
ed. For  the  purposes  of  this  argument,  the  fraud  is  admitted. 
The  plaintifii  can  state  the  remit  of  the  defendants'  acts,  as  re- 
gards them  ;  but  not  the  means  by  which  it  was  produced. 

The  role,  requiring  certainty  of  time  and  place,  is  wholly  techni- 
cal in  transitory  actions,  and  as  it  exists  at  present,  is  of  no  use, 
but  rather  enables  one  party  to  mislead  the  other.  But  the  spedal 
causes  of  demurrer,  are  not  true  in  point  of  fact.  As  to  the  place, 
the  mention  of  it  in  the  margin  is  sufficient.  [9  Johns.  R.  81. 
SlaU  V.  Port.  13  lb.  449. 3P. R.  387.  JlrchboU89. 1  DtsnUffsPrae. 
247.]  And  in  the  liody  of  the  declaration,  the  place  is  frequently 
stated,  and  there  is  suffideat  connexion  between  the  parts  in  which 
it  is  not  stated,  and  those  in  which  it  is,  by  reference  from  one  to 
the  other,  to  make  it  available  for  the  whole.  Thi^last  remark  is 
likewise  applicable  to  tl\e  statement  of  time. 
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Attff.  Term,       Thofle  parts  of  the  dedaration,  which  are  plijecled  tO)  as  aif  a- 

1 —  mentative,  are  not  so  within  the  proper  meaning  of  this  term,  as 

*oSbm  applied  to  pleading ;  to  set  forth  the  motives  of  the  parties  is  not 
P  wm^Da  '  ftrgumentative,  and  is  objectionable  only  as  being  surplusage.  Ar- 
te Lawrence,  gumentative  pleading  is  leaving  thai  to  be  made  out  by  inference, 
which  should  be  stated  positively.     [  Stephen  S84.] 

Some  of  ihe  causes  of  demurrer  were,  that  the  averments  ob- 
jected to  are  impertinent  If  by  impertinence  is  meant  scandal, 
which  is  its  true  meaning,  this  is  not  the  mode  to  object  to  it ;  but 
it  should  have  been  referred  to  the  court,  or  a  Judge,  to  be  struck 
from  the  declaration ;  but  if  the  pleader  means,  that  they  are  not 
relevant  to  the  case,  then  they  are  merely  surplusage,  and  not  the 
proper  subjects  of  demurrer. 

The  declaration  is  good  in  substance,  as  well  as  in  form.  This 
is  on  action  on  the  eaee ;  the  name,  history  and  definition  of  which  t 
show  that  the  declaration  may  always  be  adapted  to  the  injury. 
The  defimtbn  of  it  is,  **  where  a  party  sues  for  damages  for  any 
wrongs,  or  cause  of  action  to  which  covenant  or  treefaee  will  not 
apply.''  [Stephen  15.]  Every  wrong  has  a  remedy,  and  an  ap- 
propriate remedy,  and  no  other  form  of  action,  or  mode  of  declar- 
ing, would  be  more  appropriate  to  this  case,  than  the  one  adopted. 
Even  the  right  to  make  new  writs,  **  according  to  the  case,"  if  ne- 
cessary, is  provided  by  statute  1.  R.L.  p.  80.,  etc.  6.  But  this 
mode  of  declaring  is  supported  by  precedent.  [3  Pick.  JR.  SS.  JU- 
temwre  ^  Co.  v.  Herechell^  2  Dm/j  S05.  Ctardner  v.  Prteton, 
etal.l 

That  the  plaintiflb  have  other  remedies  is  no  olijection  to  this. 
There  are  few  cases,  which  do  not  admit  of  more  than  oat  form 
of  action,  and  in  which  it  is  not  at  the  election  of  the  party  to 
adopt  either. 

It  is  said  the  defendants  should  have  been  sued  as  partners ; 
this  is  not  correct,  unless  every  fraudulent  combinatk>n  constitutes 
the  parties,  combining  partners,  and  exempts  them  from  all  liabi- 
lity, except  as  partners ;  and  this  would  be  wholly  to  confound  torts 
and  contracts,  and  would  be  equally  applicable  to  all  othw  cases 
of  joint  fraud,  by  which  money  or  goods  are  obtained.  Though 
the  defendants  mighl  have  been  sued  as  partners,  it  does  not  fxAow 


&  Lawrence. 
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that  they  must  be  so  sued.  Persons  who  are  acknowledged  as  part-    Aug.  Tmn, 

nersy  may  jointly  be  guilty  of  a  fraud,  and  liable  in  tort,  and  the  ' ^— . 

privilege  of  waiving  it,  rests  with  the  party  injured.     The  defen*      ^oSi!ns 
dants  could  not  have  been  proceeded  against,  as  partners,  until  the  poweil'iHTii 
credit  given  had  expired,  when  it  might  be  too  late. 

The  same  remarks  furnish  an  answer  to  the  aigument,  that  the 
action  should  have  been  trover,  and  a  further  answetTto  both  of 
these  modes  of  proceeding,  is,  that  in  these  the  plaintiffs  would  be 
limited  to  the  value  of  the  property,  as  the  rule  of  damages;  where- 
as  in  the  present  action,  the  jury  would  be  authorized  to  give  ex- 
emplary damages,  to  compensate  the  plaintiffs  for  their  trouble 
and  expenses,  and  furnish  a  salutary  lesson  to  the  defendants  and 
others. 

Mr,  Stapks  on  the  same  side,  entered  into  a  general  and  minute 
examination  of  the  special  causes  of  demurrer,  supporting  the 
ground  taken  by  Mr.  Groddard.  He  inasted,  that  they  were  all 
applicable,  either  to  matters  of  inducement,  or  matters  of  aggrava* 
tion ;  neither  of  which,  are  the  subjects  of  demurrer.  That  mat- 
ters of  inducement  are  not  traversable,  and  need  not  have  certain- 
ty,  either  of  time,  or  place ;  and  an  issue  tendered  upon  them, 
would  be  wholly  immaterial.  If  there  was  any  thing  impertinent 
in  the  declaration,  or  if  there  was  surplusage,  it  might  be  stricken 
out  on  motion  to  the  court;  but  such  defects  cannot  be  taken  ad- 
vantage of  in  this  way.  The  gist  of  this  action  is  fraud,  and  the 
specid  causes  of  demurrer  do  not  meet  the  cofuse  of  actum.  They 
are  not,  therefore,  well  taken. 

II.  But  there  is  a  grave  question  raised  by  the  genera]  demurrer, 
(said  Mr.  S.,)  which  goes  to  the  foundation  of  this  claim,  and  it 
is  seriously  contended,  that  the  declaration  does  not  disclose  any 
cause  of  action  against  the  defendants. 

It  is  a  maxim  in  the  law,  that  for  every  wrong  there  is  a  remedy, 

and  if  the  plaintiff  state  the  subject  of  his  wrong  in  prc^r  form, 

the  courts  will  not  fail  to  give  him  relief.     It  was  said  by  Lord 

Kenyon,  in  Paisley  v.  Freeman^  [3  T.  jR.  64,]  that  laws  are  best 

adnunistered,  when  they  are  made  to  enforce  moral  and  social 
VOL.  II.  37 
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Aug.  Term,   duties*    And  it  would  be  a  reproach  upon  our  jurisprudence,  if  a 
-  dear  case  of  fraud,  could  not  be  reached  by  any  remedy  known 

▼•  This  IB  an  acdon  on  the  case,  in  the  nature  of  an  action  for  a 

&  Lawnaoo.  con8[Mracy,  and  fraud  and  damage  are  the  grounds  upon  which  it 
rests.  **  An  action  on  the  case  lies,  (it  is  said,)  when  a  man  does 
any  deerit  to  the  damage  of  another  ;'*  [Paidey  v.  JVisefium,]  and 
if  this  be  a  correct  proposition,  the  principal  subject  of  inquiry 
would  be,  whether  any  damage  has  been  done  in  this  case,  to 
the  plaintiffs,  by  the  deceit  of  the  defendants. 

There  is  a  pliun  distinction  between  a  writ  of  conspiracy  and  an 
action  on  the  case,  in  the  nature  of  a  conspiracy »  [1  Sound.  230. 
Skkmer  v.  Chmton,  and  note  4.] 

Mr.  Maxwell^  in  reply  for  Davis,  said  he  should  rely  upon  the 
general  demurrer  alone ;  for  although  the  special  causes  might  all 
be  well  talcen,  yet  as  the  prindples  involved  in  the  case  were  im- 
portant, the  general  demurrer  would  determine  whether  the  ac- 
tion could  be  maintained. 

The  cofugraracy  alluded  to  in  the  declaration,  may  be  laid  en- 
tirely out  of  view,  because  the  case  does  not  contain  principles  in 
any  way  analagous  to  those  upon  which  such  actions  rest. 

The  declaration  when  stripped  of  its  unnecessary  verbiage  and 
peculiar  phraseology,  and  independent  of  the  allegations  of  conspi- 
racy, charges  nothing  against  Davis^  but  the  fact,  that  he  conceal- 
ed his  judgment  from  the  plaintiffs,  and  then  levied  upon  the  goods 
of  Lawrence.  Does  this,  in  itself,  furnish  a  substantive  ground  of 
action  against  him  1  The  judgment  held  by  him,  was  bonAJide, 
and  he  was  not  bound  to  communicate  the  facts,  relating  to  his 
own  private  affairs,  to  any  body.  View  it  as  you  will,  and  it 
amounts  at  most,  but  to  an  act  of  wm-feasancef  and  the  books  tell 
us,  in  what  cases  an  action  for  non-fecuance  will  lie.  This,  cer- 
tainly, is  not  one  of  them.  [Odt.  Plea,  vol.  1.  368,  Elsie  o.  Gate- 
wood,  5  T.  R.  143.] 

The  declaration  charges  no  act  of  misfeasance  against  Davis ; 
and  it  is  not  pretended,  but  that  Powers  actually  owed  him  the 
full  amount  of  his  judgment,  and  there  is  no  allegation  that  the 
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debt  was  fraudulently  created.     If  it  be*  intended  to  charge  the  de-    Aug.  Tenn, 
fendants  with  a  false  representation,  then  the  charge  should  be 


set  out  in  the  declaration,  specifically  and  correctly,  that  they  may     *^J^^ 
know  what  it  is  that  is  alleged  against  them.      [PcMlUy  v.  Free^  p      ^'ry^^ 
man^  S.  T.  R.  64.  12.  East.  635.]  h  Lainrence. 

The  allegation  of  conspiracy  is  mere  surplusage,  and  the  plain- 
tifis  cannot,  by  that,  charge  Davis,  unless  they  allege  fraud  against 
him  expressly.  [3.  Ctm.  Rep.  418.  Oti$  v.  Raymond.  Young  t. 
Scavett,  8.  John.  R.  25.] 

In  all  cases  of  tort,  the  damage  must  be  the  legal  consequence 
of  the  acts  charged.  [BuUer  v.  Kent^  19  John.  R.  238.]  In  ibis 
case,  Davis  has  not  caused  any  injury  to  the  plaintiffi  by  his  acts : 
nor  was  the  injury  sustained  by  them,  the  natural  or  legitimate 
consequence  of  his  conduct.  In  the  case  of  Jones  v.  Baker^  [7 
Cow.  Rep.  479,]  there  were  averments  of  certidn  fiicts,  or  rather 
of  certain  acts  done  by  the  defendants,  from  which  the  plaintifls 
sustained  an  injury.  The  action  did  not  rest  upon  averments  re- 
lative to  conspiracy,  and  the  court  will  find,  in  the  opinion  of  the 
Chief  Justice,  proper  distinctions  to  be  observed  in  actions  upon 
the  case.  \^Seeaiso\.Saiund.tiOy  and  the  note.']  The  gist  of  the 
action,  in  Jones  v.  Baker,  was  the  arresting  of  the  defendant  in  an 
improper  manner,  and  not  the  conspiracy,  and  the  averments,  re- 
lative to  the  latter,  were  mere  surplusage,  intended  as  matter  of 
aggravation. 

If  the  defendants  are  oS  to  be  made  liable  in  an  action  of  tins 
nature,  facts  against  all  should  be  charged,  and  you  cannot  con- 
nect one  with  the  other,  by  imputing  to  him  a  fraudulent  design, 
unaccompanied  by  fraudulent  acts.  A  mere  constructive  fraud, 
cannot  be  made  the  subject  of  an  action,  but  each  individual  is 
answerable  for  what  he  doeSy  in  contravention  of  the  rights  of 
another. 

In  the  case  of  lAvermore  v.  HerscheUj  3  Pickerings  p.  33,)  the 
declaration  expressly  charged  that  the  false  affirmation  was  made 
by  the  three  defendants ;  and  WiCde  J.  says  that  the  consfimej 
was  matter  of  aggravation  merely.  So  in  the  case  of  Gardner  v. 
Preston,  (2  Day,  p.  205,)  the  acts  complained  of,  are  charged 
against  aU  the  defendants,  and  they  axe  not  connected  by  impli- 
cation merely. 
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Aug.  Ton,       But  here>  an  attempt  is  made  to  charge  Davis  for  not  doing  an 

! act  which  he  was  under  no  obligation,  legal  or  moral,  to  do.    It 

^oSm*  would  be  extremely  unsafe  to  allow  any  plaintiff  to  sustain  an  ac- 
Pow  ^'  DaTia  ^^^  ^^  Consequential  damages  merely,  without  compelling  him 
It  Lawrence,  to  point  out  against  each  of  the  pai;:ties  charged,  the  facts  to  be 
proved  against  Aim.  Here  are  general  allegations  merely,  of  a 
corrupt  design,  without  any  specifications  of  the  acts  done  by  each 
to  accomplish  the  deagn.  By  blending  the  parties  together,  and 
by  the  free  use  of  the  charge  of  a  fraudulent  intent^  the  plaintifls 
seek  to  confound  the  innocent  with  the  guilty,  and  make  good  their 
loss  from  the  pockets  of  those  who  never  had  any  connexion  with 
ihem. 

The  action  is  not  founded  upon  any  correct  principles  of  legal 
right*  and  the  declaration  cannot  be  supported. 

Mr.  ^nihon  for  Powers. 

The  declaration  in  this  case,  is  sui  generis ;  it  is  without  model 
and  without  precedent  If  the  defendants  take  issue  upon  the 
facts  charged  in  the  declaration,  they  will  go  before  the  jury  with- 
out any  knowledge  of  what  each  one  is  called  upon  to  answer. 
We  demur  to  the  declaration,,  for  the  purpose  of  causing  such 
lines  of  legal  discrimination  to  be  drawn,  as  shall  enable  us  to  go 
before  the  jury  with  some  knowledge  of  the  charges  against  us. 
As  the  charges  now  stand,  they  establish  no  illegal  act  against 
any  one  of  the  defendants ;  and  we  ask  to  know  whether,  in  an 
action  like  tUs,  the  plaintiffs'  case  can  be  made  stronger,  by  merely 
connecting  the  defendants  together. 

The  declaration  alleges  that  Powers  was  indebted  to  Davis ; 
that  these  two  became  acquainted  with  Lawrence,  and  made  the 
propositions  which  are  recited.  It  appears  that  a  fund  was  to  be 
raised  for  the  common  benefit  of  all  the  defendants,  and  that  Law- 
rence was  to  be  treated  as  a  man  entitled  to  confidence.  If  these 
fiicts  be  true,  what  do  they  prove  1  Not  fraud,  but  the  mere 
common  case  of  establishing  an  artificial  credit.  The  plaintiflb 
had  the  power  of  inquiry,  and  if  they  trusted  to  the  fund  impru- 
dently, it  was  at  their  own  peril.  If  they  trusted  to  Lawrence,  it 
was  from  their  own  credulity ;  for  there  is  not  a  single  allegation 
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Ibat  either  Davis  or  Powers  ever  made  any  representation  to  the  Aug.  Temi, 

plaintiffi,  or  did  any  act  in  direct  reference  to  them,  which  can  be 1 

made  the  cause  of  complaint  against  them.    The  first  charge  is,      ^oth^^ 
that  Powers,  one  of  the  defendants,  was  indebted  to  Davis,  and  p^^^  Y>Kfm 
that  he  was  unable  to  pay  this  debt.     That  Davis  well  knew  this  &  L«wrenee. 
iact,  bnifraudulently  concealed  it  finom  the  plaintifls. 

Can  it  be  seriously  pretended,  that  if  Powers  was  the  debtor  of 
Davis,  the  latter  was  bound,  either  legally  or  morally,  to  commu- 
nicate that  fact  to  the  plaintifis  1  They  were  strangers  to  each 
other,  in  no  way  connected,  and  not  in  any  habits  of  intercourse. 
How  could  Davis  be  called  upon  to  communicate  his  private 
affiurs  to  Arthur  Tappan  &  Co.,  to  whom  be  was  unknown  ?  The  ^ 
very  statement  of  the  proposition  proves  its  absurdity,  and  shows 
that  there  could  be  no  fraud  in  withholding  a  knowledge  of  the 
&cts  from  the  plaintiffs.  It  is  an  abuse  of  terms  to  call  it  a  emi- 
cealment,  for  that  implies  an  obligation  to  communicate,  whereas 
there  was  nothing  of  the  kind  here. 

The  next  allegation  is^  that  Davis  held  a  bond  and  warrantor 
attorney  against  Powers,  upon  which  he  intended  to  enter  up  a 
judgment  whenever  he  should  find  it  for  his  interest  to  do  so.  If 
the  bond  were  for  a  hcnajide  debt,  and  there  is  no  allegation  to  the 
Contrary  of  this,  where  was  the  impropriety  of  entering  up  the 
judgment  %  It-does  not  enhance  the  wrong,  that  Davis  was  to  de- 
lay that  act,  until  prompted  by  his  interest  to  do  it,  for  he  certainly 
would  not,  with  common  understanding,  do  it  against  his  interest 
There  is,  then,  no  fi^ud  or  wrong  in  this  charge. 

The  next  charge  is,  that  by  a  fraudulent  combination,  Lawrence 
was  to  be  induced  to  procure  goods  for  the  express  purpose  of 
allowing  Davis  to  levy  an  execution,  to  be  obtained  under  the 
judgment,  upon  them ;  but  in  anticipation  of  this,  the  sura  of  two 
thousand  dollars  were  to  be  raised  by  Davis  and  Powers,  to  be  at 
the  disposal  of  Lawrence.  As  Powers  is  alleged  to  be  insolvent, 
Davis,  of  course,  was  to  advance  $2000,  for  the  purpose  of  secur- 
ing a  debt  of  $5000,  and  all  this  was  to  be  done  by  Lawrence,  for 
the  accommodation  of  Davis,  without  any  apparent  benefit  to  him- 
self !     This  may  be  called  an  absurdity  in  terms. 
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Aug,  Term^       But  DO  act  is  charged  thus  far  upon  the  defendants ;  a  corrupt 

'        agreemeni  merely  is  alleged.      Afterwards,  Laiffrenee  went  to  the 

^*SSwi"^  plaintiflFs,  and  represented  to  them  that  Powers  was  a  responsible 
^  ^'  T.  •  ™^  ^^^  about  to  become  his  silent  partner.  The  plaintiffi  then 
k  Lawrence,  trusted  to  the  representation  of  Lawrence,  and  gave  him  credit, 
but  no  act  of  any  kind  is  charged^against  Powers  or  Davis.  The 
declaration  alleges,  however,  that  the  plaintifls,  **  relying  upon 
<<  the  honesty  and  integrity  of  the  defendants^**  delivered  the  goods 
to  Lawrence,  and  took  the  acceptance  of  Powers.  How  could 
they  rely  upon  the  honesty  of  the  defendanU,  when  they,  up  to 
this  period,  as  the  declaration  itself  shows,  had  no  knowledge  of 
Dams  whatever  1  And  besides  this,  the  declaration  then  goes  on 
to  say,  that  Lawrence  hdd  himself  out  as  the  ostensible  purchaser, 
and  represented  that  the  goods  were  to  furnish  a  store  for  him. 
How  does  this  correspond  with  the  allegatimi,  that  the  plaintiffs 
trusted  to  the  honesty  of  Davis  and  Powers  1  It  is  evident  that 
they  trusted  to  Lawrence  alone,— «nd  the  fiicts  diow  a  mere  case 
of  a  common  speculator,  who  purchased  goods,  by  hb  own  repre- 
dentations,  without  any  connexion  with  Davis. 

If  Powers  gave  his  acceptance  to  the  plamtiflb,  through  the 
intervention  of  Lawrence,  he  is  bound  by  it,  and  you  cannot  charge 
him  in  a  form  of  action,  new  and  unusual,  for  the  purpose  of 
connecting  him  with  a  stranger.  He  and  Lawrence  are  already 
bound  for  the  value  of  the  goods,  by  cofOrod,  and  cannot  be  made 
answerable  for  a  fraud  in  the  same  matter,  the  amount  of  which 
does  not  exceed  the  debt. 

II.  There  is  another  objection  to  this  action  :  It  is  an  attempt 
to  evade  the  statute  of  frauds.  That  statute  declares,  that  no  man 
shall  be  answerable  for  the  debt  or  default  of  another,  unless  he 
mamfests  his  consent  to  be  thus  answerable,  by  a  contract  in 
writing. 

The  object  of  the  statute  was  to  save  third  persons  from  the 
dangers  of  vague  and  uncertain  oral  testimony;  and  it  called 
upon  the  plaintiffs  to  produce  the  defendants'  written  promise. 
Here  is  a  debt  created  by  Lawrence.  If  Davis  mtended  to  answer 
for  it,  where  is  his  promise  %    If  the  plaintiffs  relied  upon  Daeis^ 
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when  they  gave  credit,  where  is  the  evidence  of  their  confidence  Aug.  Tann, 

in  nim  {  , 

The  case  of  Paisley  and  Freeman  sets  the  utmost  bound  to  "^'^JJJ^* 
which  the  courts  will  go  in  cases  of  tins  nature,  and  all  the  cases^  r. 

,        -     .  ,  ^  Powers,  D4fis 

Bmce  that  decision,  are  in  our  favor.  It  Lawrence. 

In  Haycroft  v.  Creesyy  [2  East.  lOS,]  an  attempt  was  made  to 
extend  the  doctrine  of  Paisley  and  Freeman^  by  making  the  defen- 
dant liable  for  the  consequences  of  his  acts,  without  charging  a 
sdemUr  upon  him.  But  the  court  refused  to  go  beyond  their  origin 
nal  limits,  which  have  always  been  considered  as  approaching  the 
very  bounds  of  prudence.  Lord  Elden  [6  Vss*  186]  even  con- 
demned the  doctrine  of  Paisley  v.  Freeman ;  and  our  Sufveme 
Court,  in  Ward  «.  Cetitor,  [ijohn.  R.  280,]  thought  that  case.an 
attempt  to  evade  the  statue  of  frauds. 

I  admit  that  in  Upion  v.  VaUf  [6  Johns.  R.  181,]  our  courts 
have,  in  some  measure,  sanctioned  the  doctrine  of  Paisley  o.  Fne^ 
man;  but  that  case  has  always  been  limited  to  its  own  peculiar 
facts.  It  does  not  establish  a  principle,  which  can  comprehend  all 
cases,  of  constructive  fraud. 

A  case  analagous  to  the  present,  was  once  decided,  at  Nisi 
Prius,  in  this  city,  against  the  plaintiffs'  right  of  action.  I  allude  to 
the  case  of  Rumsey  v,  LoveU*  In  that  case,  Lovell  had  a  bond  and 
warrant  of  attorney  against  a  certain  debtor  of  his.  He  represen- 
ted that  debtor,  to  the  plaintiff,  as  a  man  of  responsibility,  and  he 
thereby  obtained  a  quantity  of  goods,  upon  which  LfOvell  levied  an 
execution,  obtained  his  debt,  and  his  debtor  became  insolvent. 
Upon  the  trial  of  the  cause,  the  plaintiff  failed  to  recover,  as  it  did 
not  appear  that  Lovell  had  any  knowledge  of  the  true  state  of  his 
debtor's  affairs. 

This  ground  is  to  be  trenched  upon  with  caution,  and  we  are 
not  lightly  to  chaise  acts  of  fraud,  where  none  was  intended. 

CUef  Justice  Marshall  says,  (7  Cranch.  69,)  that  it  may  be 
doubted  whether  the  objections  of  Grose  J.  to  the  decision  in  the 
case  of  Paisley  v.  Freeman,  have  ever  been  answered.  And  it 
may  be  laid  down  as  an  axiom,  that  in  no  case  can  A.  be  made 
liable  for  the  debt  of  B.,  except  where  he  has  given  his  writing,  or 
made  false  representations  of  his  credit  scienter. 
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Aug;  Tenn.  Here,  no  fraudulent  act  is  charged  against  Davi%  for  be  had  a 
*^^'        right  to  collect  his  debt  of  Powers.     He  made  no  representations, 

"^^otbew"**  true  or  false,  and  his  judgment  was  bon&fide.  There  is  no  allega- 
▼•      .    tion  of  any  active  or  efficient  agency  on  his  part,  and  it  does  not 

ic  Lawrence,  appear  that  be  even  gave  advice  or  counsel  to  Lawrence.  The 
tetcta  relative  to  his  judgment,  he  was  not  bound  to  disclose,  and 
there  is  no  legal  ground  upon  which  this  action  can  be  supported. 
The  attempt  is  to  extend  a  class  of  cases  which  have  already  gone 
as  far  as  it  is  prudent  to  go,  and  I  ask  the  court,  if  they  are  pre- 
pared to  advance  one  step  beyond  the  limits  of  Paisley  v.  Free^ 
man? 

Oaklbt  J.  The  first  count  of  the  declaration  in  this  cause, 
states,  in  substance,  that  Powers  being  indebted  to  Davisy  in  a 
large  sum  of  money,  which  he  was  unable  to  pay,  and  for  which 
a  bond  and  warrant  of  attorney,  to  confess  a  judgment  thereon* 
had  been  executed  tb  Dams ;  a  combination  was  entered  into  by 
all  the  defendants,  with  the  intent  to  defraud  the  plaintiffs,  and 
bther  merchants  in  the  city  of  New- York,  and  to  get  property  into 
the  hands  of  PawerSy  with  the  view  that  Davis  might  seize  it  for 
the  satisjfaction  of  his  said  debt.  That,  as  a  part  of  the  said 
fraudulent  plan,  the  sum  of  $2000  should  be  raised,  and  placed  to 
the  credit  of  Lawrence^  in  the  hands  of  some  person  of  respecta- 
biEty,  in  order  to  give  the  said  Lawrence  credit ;  that  Lawreneej  on 
the  credit  thus  to  be  obtained,  should  purchase,  in  his  own  name, 
goods  to  a  large  amount,  of  the  plaintiffs  and  others,  without  dis- 
closing his  real  connexion  with  Powers  and  JDam,  which  purchases 
were  to  be  made  on  credit,  and  for  the  drafts  of  Lawrence  on  Powers, 
whom  Lawrence  was  to  represent  as  a  man  of  property,  and  about 
to  become  his  silent  partner  in  business ;  and,  that  after  such  pur- 
chase was  made,  Lawrence  should  open  a  store,  in  his  own  name, 
but  in  which  Powers  was  to  be  a  silent  partner.  The  declaration 
then  avers,  that  m  pursuance  of  the  said  fraudtdent  comittutfton,  a 
store  was  taken  by  Lavorencey  the  said  $3000  were  raised  and 
placed  in  the  hands  of  a  certain  mercantile  house,  to  which  refe- 
rence might  .be  made  to  give  credit  to  Lawrence :  that  Lawrence 
purchased  for  his  said  store,  in  his  own  name,  and  mostly  on  ere- 
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dit,  and  for  his  drafts  on  Powers,  a  large  amount  of  dry  goods^    ^"S-  fvna, 
representing  Powers  to  be  a  nian  of  redpectability,  and  about  to 


become  his  partner;  that,  also  in  pursuance^of  the  said  firaudu-       o^n 

lent  combination,  Lcwrenee  purchased  of  the  plaintiffi  a  quantity  power^Dam 

of  goods,  in  his  own  name,  paid  a  small  part  of  the  purchase  mo-  ^  Lawrence. 

ney,  in  cash,  and  gave  the  acceptance  of  Powers^  at  four  months, 

for  the  balance,  representing  to  the  plaintiffs  that  Powers  was  a 

man  of  respe^^tability,  and  about  to  become  his  partner ;  that  Lom^ 

renee  also  represented  to  the  plaintiflB  that  said  goods  were  intended 

to  be  placed  in  his  store,  for  the  purpose  of  regular  business  as  a 

dealer  in  dry  goods ;  that,  in  truth,  they  were  purchased  with  the 

intent  of  carrying  them  secretly  to  Powers^  for  the  benefit  of  him- 

self  and  Davis;  that  the  same  were,  accordingly,  inunediatriy 

after  they  were  purchased,  conveyed  to  PotB^s,  to  enable  Dairis  to 

seize  them  on  execution,  and  that  the  same  were  levied  upon  by 

Dams^  by  virtue  of  an  execution,  taken  out  by  him  on  a  judgment 

entered  on  his  bond  and  warrant  of  attorney,  and  were  thus  con 

verted  to  the  use  of  the  said  Patoers  and  Dains,  and  that  Lawrence 

and  Powers  were,  at  the  ttm^  of  the  purchase  of  the  goods  of  the 

plaintiffs,  actually  insolvent,  and  known  to  Dams  to  be  so  $  and 

that  the  goods  in  question  have  never  been  paid  for,  &c. 

The  second  count  in  the  declaration,  is  substantially  like  the 
first,  varying  only  in  the  averment,  that  the  fraudulent  combina- 
tion was  entered  into  for  the  pur|K>se  of  obtaining  the  property^ 
and  secretly  selling  the  same  at  auction,  and  dividing  theproceeda 
among  themselves,  and  that  the  same  was  so  sold  at  auction,  and 
converted  to  the  use  of  the  defendants,  or  delivered  to  the  said 
Davis  and  Powers,  and  converted  by  them  to  their  use. 

To  this  declaration.  Dams  and  Poteers  demurred  separately^ 
Powers  assigning  various  causes  of  demurrer.  Lawrence  has  suf* 
fered  judgment  to  pass  against  him  by  default. 

I  am  not  able  to  perceive  any  foundation  for  tlus  demurrer* 
This  is  an  action  on  the  case,  in  the  nature  of  a  conspiracy.  Th& 
cons[nracy*  is  only  important,  inasmuch  as  it  gives  gives  charac- 
ter to  the  individual  acts  of  the  parties  to  it,  and  charges  all  with 
the  legal  consequences  of  such  acts.  It  is  well  settled,  that  what- 
ever is  done  in  pursuance  of  a  fraudulent  combination,  by  any  of 
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Aug.  Term,    the  parties  concerned  in  it,  may  be  averred  to  be  the  act  of  all* 
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In  the  present  case,  the  declaration  avers  a  fraudulent  combina- 
^oSben  tion  among  the  defendants,  for  the  purpose  of  cheadng  the  plain- 
PowMiL  Davis  ^^9  ^^^  *®^  *^^  various  acts,  as  the  means  by  which  the  firaud 
Sl  Lawrwce,  ^as  perpetrated.  Some  of  these  acts  are  charged  to  have  been 
done  directly  by  all  the  defendants,  and  others  by  one  or  two  of 
them,  but  all  in  pursuance  of  the  original  combination.  It  can- 
not be  doubted,  that  if  the  declaration  had  averred  that  all  the 
defendants  used  the  fraudulent  means  of  obtaining  the  plaintiffiP 
property,whichare  charged  against  Laurence,  that  such  an  averment 
would  be  supported  by  proof,  that  they  were  used  by  him  in  pur- 
suance of  a  plan  concerted  among  them  all ;  and  it  seems  to  roe 
equally  clear,  that  where  the  declaration  sets  forth  a  consjHracy, 
the  act  of  each  defendAnt,  done  in  furtherance  of  its  objects,  may 
be  stated  to  be  done  individually ;  and  that  such  act,  in  judgment 
of  law,  is  the  act  of  all.  This  appears  to  be  the  welljestablished 
doctrine  on  this  subject.  [Jones  v.  Bakery  7  Covo.  R.  445.  Gardner 
V.  Preston^  2  Daifs  IL  205.  lAnermare  v.  HeracheU,  3  Pick.  R.  S3.] 
In  thesecase8,it  isalso  wellsettled,  that  the  damage  to  the  plainti£b 
is  the  gist  of  the  action,  and  not  the  conspiracy.  It  seems  also  to 
be  a  rule,  that  in  all  cases,  where  fraud  on  the  part  of  the  defen- 
dant is  averred,  and  damage  to  the  plaintiff,  in  consequence  of  the 
fraud,  an  action  will  lie.  This  was  so  settled  in  the  case  of  Poif- 
ley  0.  Freeman,  (3  D,  E.  51,)  where  the  fraud  was  not  intended  to 
benefit  the  party  committing  it,  and  where  there  was  no  collusion 
between  such  party,  and  him  who  did»  in  fact,  receive  the  benefit. 
The  doctrine  of  PatfZey  v.  Freeman^  though  sometimes  questioned, 
has  been  fully  sanctioned  and  established.  [  Upton  v.  Fat],  6  /. 
R  181.] 

Applying  the  foregoing  principles  to  this  case,  it  certainly  is  one 
of  no  difficult  solution.  The  declaration,  though  somewhat  in- 
formally drawn,  sets  forth  a  case  of  gross  fraud  practised  upon 
the  plaintifis,  whereby  they  were  induced  to  sell  their  goods  to 
Latoretice  on  credit.  They  have  been  injured,  and  the  defendants^ 
or  some  of  them,  benefitted  by  the  fraud.  It  would  be  a  re- 
proach, indeed,  to  the  law,  if  it  did  not  afford  redress  for  such  a 
wrong. 


Hugh  M^Keon  veraua  James  Cahertt. 

An  action  of  dtH,  for  money  had  and  received,  in  the  form  anthoxised  by  the  se- 
cond BecUon  of  the  "act  to  prevent  excessive  and  deceitful  gaming,"  [1.  JK.  £k 
153,]  will  lie  against  a  ataktholderf  to  recover  money  deposited  in  his  hands, 
upon  the  event  of  a  trotting  match :  but  the  limitation  of  three  months,  pre* 
scribed  by  that  act,  afibrds  a  bar  to  the  action;  and  if  pleaded,  will  protect  the 
slofceftoMer,  as  well  as  the  winner. 

This  was  aa  zciioa  of  debt,  for  money  hadandreemedy  accord* 
ing  to  the  form  authorized  by  the  **  act  to  prevent  excessive  and 
deceitful  gaming."  [1  R.  L.  153.  sec  2.] 
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The  defendant,  Powers,  has  assigned  several  special  grounds  of  Aug.  Term, 
demuirer.     I  do  not  think  that  any  of  them  are  well  taken.    The        ^^^^' 
averments  of  the  declaration,  specially  objected  to,  are  either  by      M*Keon 
way  of  inducement,  or  are  impertinent,  or  surplusage,  or  relating     Caherty. 
to  matters  which,  from  their  nature,  (if  true,)  lie  peculiarly  within 
the  knowledge  of  the  defendants.     Impertinent  matter  may  be 
stricken  out  of  the  pleadings,  upon  proper  application  to  the  court; 
and  matters  of  inducement,  or  those  which  the  plaintiff  cannot  be 
supposed  to  know  with  certainty,  may  be  generally  stated.  [Com. 
JD^.  Pleader,  C.  26,  27.  36.  31 .]    They  do  not  afford  any  ground 
for  a  special  demurrer.    The  omission  to  lay  a  venue  in  the  body 
of  the  declaration,  cannot  be  taken  advantage  of,  as  reference  may 
be  had  to  that  stated  in  the  margin,  (Slate  v.  Post,  9  J.K81 ;) 
and  there  appears  to  be  a  sufficient  statement,  as  to  time,  in  both 
counts  of  the  declaration,  which  may  be  applied  to  any  material 
averment    There  must  be  judgment  for  the  plain tifls  on  the  de- 
murrer. 

Judgment  far  the  plaintiffs,  mth  Uaoe  to  the 
defendants,  ^c. 

[W.  S.  Johnson,  AWyfwthtpffs,] 

IB.  Anthon  JWyfw  Dwoia.    W.  P.  Hawes  jUPyfir  Powerf.] 
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Aiw.Tena,  The  defendaat  pleaded,  1.  ml  debet;  2.  the  limitation  of  three 
«-  monlhsy  prescribed  by  that  act.  Ta  this  last  plea,  the  plaintiff 
replied,  that  the  defendant  was  the  stakeholder  of  a  bet,  made  upon 
the  eyent  of  a  trotting  match  between  two  horses ;  and  that  the 
sum  sued  for,  was  depomted  in  his  bands,  as  such  stockholder,  by 
the  plaintiff.  The  defendant  rejoined,  that  the  trotting  match 
was  performed  and  decidedi  and  that  the  plaintiff  was  a  loier  of  the 
match.    To  this  rejoinder,  the  plaintiff  demurred  generally. 

JMr.  JD.  Qtaham  for  the  plaintiff,  and  in  support  of  the  demurrer, 
contended,  that  the  rejoinder  was  no  bar  to  the  action,  and  bdng 
defective  in  substance,  it  was  subject  to  a  general  demurrer.  [He 
eiUd  10  J.  it.  478.  7.  Cawen's  R.  496.  1.  JR.  L.  15S.  sec.  2.  A.  222. 
isc.  6.  of  the  act  to  prevent  horse-^'adng.] 

Mr.  JhUhon,  contra,  for  the  defendant,  insisted,  that  the  limitation 
prescribed  by  the  act  giving  the  action,  furnished  a  defence  to  the 
stakeholder,  as  well  as  the  winner.     [He  cited  12.  J.  R.  1.     13. 

iJ.  88.] 

Oaklet  J.  When  this  case  was  formerly  before  us,  [aanU.  vol. 
1.  p.  300,1  ^^  b®'<^  ^^^^  ^^  action  of  assumpsit,  would  not  lie 
against  the  defendant ;  and  that  if  any  action  could  be  sustained, 
it  must  be  debt,  under  the  statute.  The  questions  now  presented 
in  this  record,  are,  first,  whether  an  action  of  debtt  in  the  present 
form,  will  lie ;  and,  secondly,  whether  such  action  must  be  brought 
against  a  stakeholder,  within  three  months  after  the  cause  of  ac- 
tion accrues. 

The  first  question  ^eems  to  be  decided  in  Jltten  v.  Ehk,  [7  Caw. 
R.  496.]  That  was  an  action  of  debt,  in  the  form  prescribed  by 
the  act,  by  the  loser  against  the  stakeholder  of  a  bet,  on  the  event 
of  a  horse-race.  The  objection  was  then  taken,  that  the  statute 
gave  the  action  only  against  the  trinner.  The  court  held,  that  the 
stakeholder  was  within  its  spirit  and  meaning,  and  the  plaintiff 
was  pemutted  to  recover.  That  case,  therefore,  seems  to  be  in 
point,  upon  the  first  question  arising  here. 
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soi 


As  to  the  second  question,  the  fifth  section  of  the  act  to  prevent  Anf.  T«n% 


horse-racing,  [1  R.  L.  222,]  provides,  that  any  person,  who  may 
have  paid  any  money  on  the  event  of  any  race,  may  recover  the 
same  m  like  manner^  as  is  provided  in  the  second  and  third  sections 
of  the  gaming  act.  The  second  section  of  that  act,  gives  an 
action  of  debt,  for  money  had  and  received,  against  the  tmner, 
provided  the  same  is  brought  within  three  months  after  the  cause 
of  action  accrued.  As  the  action  against  the  $takeholdtrj  is  found- 
ed on  thb  act,  in  connexion  with  the  fifth  section  of  the  act  to 
prevent  horse-racing ;  it  seems  to  me,  that,  the  protection  afford- 
ed to  the  winner,  by  the  limitation  in  the  act,  is  extended  to  hinu 
No  action  can  be  sustained,  under  the  second  section  of  the  gaming 
act,  which  is  not  commenced  within  three  months  after  the  loss  of 
ihe  money ;  and  as  all  actions  under  the  fifth  section  of  the  act 
against  horse-racing,  must  be  brought  in  the  mrnmer  prescribed  by 
the  gaming  act ;  it  seems  to  follow,  that  the  same  limitation  will 
apply  to  them. 

I  am  of  opinion,  therefore,  that  upon  the  whole  record,  the  de- 
fendant is  entitied  to  judgment 

Judgmenifmr  the  defmimij  mthe  dmmm'f 


triAleoioeto 


Mfs  4fC» 


[D.  Giabam,  Jvd,  JiW$fir  tkep^T-    J*  R.  Whitbg,  JUP^fir  tki  i^.} 
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18S9. 


Benjamin  Harrod 


versui 


Francis  Barretto,  Jun.,  and  Charles  N.  S.  Rowland,  inw 
pleaded  with  James  B.  Murray  and  Samuel  Wheeler. 

I(  to  an  ftction  of  debt,  on  a  jiidgm«nt,  obtained  in  another  state,  the  defendant 
plead,  that  he  **  waa  never  an  inhabitant  of,  or  reeident  in"  the  state,  where  tha 
judgment  was  rendered,  *<nor  within  the  juriediction  of  ite  courts ;"  that  ''the 
"original  process  was  never  served  upon  him  personally,"  and  that  he  "  never 
"appeared  to  the  suit,  nor  had  notice  of  the  same :"  the  plaintiff  cannot  set  up, 
by  way  of  estoppel,  in  his  replication,  that  the  "judgment  reeord  declares  and 
"aveni"  that  the  defendant  did  appear :  but  must  take  iasue  lysn  tlufact  of  his 
appearance  in  the  court,  which  rendered  the  judgment. 

This  cause  was  formerly  before  the  court,  upon  a  demurrer  to 
tbe  defendants' plea.  [voL  1.  p.  155.]  Judgment  having  been 
given  against  the  defendants,  upon  that  issue,  for  the  want  of  an 
averment  in  their  plea,  fliat  they  had  never  appeared  in  the  suit,  in 
which  this  judgment  was  obtained :  the  defendants^  Barretto  and 
Rowland,  now  amended  their  original  plea,  by  adding  thereto  the 
words,  **nordid  they^  or  either  ofthemi  appear  to  the  said  process  and 
suit.^  In  every  other  respect,  the  plea  remained  in  its  original 
form. 

To  the  plea  thus  amended,  the  plaintiff  now  replied,  that  the  de- 
fendants ought  not  to  be  admitted,  **  to  plead  the  plea,  by  them 
**  above  pleaded,  as  to  so  much  thereof,  wherein  they  plead,  that 
<'  neither  they,  nor  either  of  them  appeared  to  the  process,"  **  in 
^*  which  the  judgment,"  <<  set  forth  in  the  declaration"  **in  this 
<*suit,  was  rendered,"  because  **  the  sM  judgment  record  declares 
^  and  aioerSf  that  at  the  said  Court  of  Common  Pleas,  begun  and 
*^holden  at  Boston,  in  and  for  the  county  of  Suffolk,  on  the  first 
^Tuesday  of  January,  in  the  year  1827,  the  said  defendants  ap- 
^*  peared  to  the  ssdd  suit ;  and  this  the  said  plaintiff  is  ready  to 
^  o€n^  by  the  record.    Wherefore,  he  prays  judgment,  if  the  said 
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^*  defendants"  **  ought  to  be  admitted  against  the  said  record^  to  Ai]g.Tenn9 
^'avefy  that  neither  they,  nor  either  of  them,  appeared  to  the  said 


•«  process  and  suiVin  the  said  Court  of  Common  Pleas.'*  Hairod 

To  this  replication,  the  defendants  interposed  a  general  de-  ^"'^SJ!^ 

murrer. 

The  cause  was  argued  by  Mr.  Hugh  McucweUfar  the  defendimtSy 

and  by  Mr.  F.  E.  Betts,  and  Mr.  Benedict  for  the  plaintiff. 

For  the  plaintiffit  was  contended,  I.  That  the  record  of  the 
judgment,  both  at  common  law,  and  by  the  constitution  of  the 
United  States,  is  conclusive  and  undeniable  evidence  of  the  facts 
stated  in  it.  [Constituiwn  of  the  U.  S.  art.  4.  sec.  I.  2  Law  U.  S. 
102.  8.  Cowen's  A.  314.  1.  Peters'  C.  C.  R.  74.  155.  JKfttr  v. 
Duryee,  7.  Cranch.  481.2 

II.  That  the  partie3  to  the  judgment,  are  estopped  from  deny- 
ing the  truth  of  its  statements.  [7.  Searg.  and  Raw.  R.  171.  2. 
Mass.  R.  462.  2.  Mau.  and  SeL  567.  1  Peters'  U.  S.  Rep.  692. 
328.  2.  Ld.  Raym.  1449.] 

III.  That  an  estoppel  may  be  set  up  in  pleading,  and  if  relied 
upon  as  an  estoppel,  it  must  be  so  set  up.  [2  Bam.  and  Md.  66S. 
668, 9.  12  Eii^s.  Cam.  Law.  R.  65.  1.  Salk.  276.  ^ch.  Plead. 
218.  3.  East.  346.  1.  Chit.  Pi.  459.  (n.  c.)  573, 4,  5.  1.  Stark. 
Eo.  205.  17.  Mass.  R.  365.] 

Mr.  Maxwelli  contray  cited,  4.  Con.  Rep.  380.  1  Dallas  R.  264. 
Kkby's  R.  119.  Smith  v.  RicCy  11.  Mass.  R.  511.  Daool  v.  Daool 
13.  Mass.  R.  264.  Bissett  v.  BriggSy  9.  lb.  463.  Bartktv.  Kidgh^ 
1  lb.  402. 

Oaklet  J.  When  this  case  was  formerly  before  us,  we  con- 
sidered it  the  settled  doctnne  of  the  Supreme  Court,  that  when  an 
action  is  brought  on  a  judgment  obtained  in  another  state,  the  de- 
fendant may  plead  any  fact  which  goes  to  show,  that  the  court, 
rendering  the  judgment,  had  not  jurisdiction  of  his  person.  As  the 
case  now  presents  itself,  the  defendants  have  in  their  pka  averred. 
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Ang,  T«m»    that  they  were  never  residents  or  inhabitants  of  Massachusette, 
^...........  and  that  the  j  never  appeared  to  the  action  commenced  in  that 

^,  state.     In  answer  to  this  plea,  the  plaintiff  sets  up,  by  way  of 

^*^52^****  ettoppd^  that  it  appears  by  the  record  of  the  judgment,  that  the  de- 
fendants did  appear  in  that  suit :  and  the  question  nOw  is,  whether 
the  averment  of  that  fact,  on  the  face  of  the  record,  is  conclusive 
evidence  of  it. 

If  the  principle  of  our  Supreme  -Court  is  a  sound  one,  (and  we 
are  bound  to  consider  it  so,)  it  must  be  followed  out  to  its  kgiti^ 
mate  results.  If  a  defendant  has  a  right,  in  pleading,  to  deny  the 
jurisdiction  of  the  foreign  court,  it  would  be  idle  to  permit  that  ju- 
risdictioa  to  be  conclusively  established  against  him,  by  the  mere 
act  of  the  officers  of  that  court,  in  making  up  a  record  of  the  judg- 
ment The  court,  in  the  very  act  of  giving  the  judgment,  avers 
jurisdiction  of  the  defendant's  person ;  and  that  averment  is  not 
the  stronger,  because  it  is  specially  entered  in  the  proceedings  of  ttie 
court 

Though,  in  pleading,  judgments  obtained  in  our  own  courts, 
may  be  held  to  be  conclusive  as  to  their  averments,  yet  the  courts 
will  take  care,  that  they  shall  not  be  so  in  effect,  when  justice  re- 
quires that  they  should  be  open  to  inquiry.  Thus  in  DenUm  v. 
JVl)y«f,  [6.  /•  A.  296,]  it  was  held,  that  where  an  attorney  ap- 
peared for  a  defendant  without  authority,  the  court  would  con- 
sider it  a  good  appearance  upon  the  record.  But  they  said,  they 
would  guard  ihe  defendant  against  the  consequences  of  such  an 
unauthorized  appearance,  by  permitting  him  to  come  in  and  plead, 
if  he  had  a  4efbQce,  though  the  judgment  was  suffered  to  stand 
as  a  secinriity  for  the  plaintiff.  The  court  thus  adhered  formaUy  to 
the  rule,  that  the  averment  of  q)pearajiee,  on  the  record,  should  be 
held  to  be  true,  but  practically  considered  it  of  very  little  con- 
sequence. 

If  the  averment,  of  the  appearance  of  the  defendants,  in  the 
present  record,  were  held  to  be  conclusive,  a  greater  practical 
eflfoet  would,  in  truth,  be  given  to  the  judgment,  than  if  it  were 
obtained  in  our  own  courts.  The  case  of  Denton  v.  JV*oyM,  shows 
that  the  defendant,  wh^i  an  unauthorized  appearance  has  been 
entered  for  him,  may  have  effectual  relief  upon  motion ;  audit  is 


THE  CITY  OF  NEW-YORIL  305 

presumed,  thai  similar  relief  would  be  aflbrded  in  a  like  case,  in   ^^*  Xf** 

Massachusetta.    No  such  relief  can  be  sought  in  the  present  case,  — — • 

in  the  courts  of  this  state,  and  the  defendant  ought  not  to  be  com-  y. 

pelled  to  go  to  Massachusetts,  to  ap{dy  to  a  court  there,  to  set  ^^^^^ 
aside  a  judgment,  which,  if  hia  allegation  be  true,  thai  court  had 
no  right  to  render. 

The  simple  course  is  to  permit  that  to  be  done  here»  by  plea, 
which  would  be  done  by  motion,  if  this  were  a  domestic  judgment* 

It  was  said  at  the  bar,  that  the  Supreme  Court  uk  Wheder  v* 
Raynumdy  [8.  Cow,  R.  31 1,]  had  virtually  decided,,  that  a  def^dant^ 
in  a  case  like  the  present,  is  coucladed,  by  the  averment  of  his  ap- 
pearance on  the  record.  I  do  not  so  understand  that  case.  Th0 
plaintiff  there,  in  pleading  a  judgment  in  Vermont,  aven»d  theap* 
pearance  of  the  party  in  the  court  of  that  state.  That  ayerment 
was  not  denied  in  the  replication,  and  like  every  other  fact,  alleged 
in  pleading  and  not  denied,  was  of  course  admitted.  The  Chief 
Justice,  it  is  true,  observes,  that  *^  by  the  record  set  forth  in  the  pha^ 

it  appears,  that  the  party  did  appear  by  his  attorney,  and  he  is, 

therefore,  concluded  by  the  judgment."  But  he  is  clearly  to  be 
understood  as  saying,  that  the  party  was  concluded,  not  merely 
because  the  fact  of  appearance  was  stated  on  the  record,  but  be- 
cause it  was  averred  in  the  plea.  It  was  the  common  case  of  an 
averment  by  one  party,  and  an  admission  of  the  truth  of  the  aver- 
ment by  the  other. 

In  Aldrkh  v,  Kenneyy  [4  Con,  Rep,  380,]  the  point  now  before 
us,  was  expressly  decided  by  a  court  of  great  respectability.  The 
action  was  debt  on  a  judgment  obtained  in  Rhode  Island,  and  the 
plea  was,  in  substance,  similar  to  that  in  the  present  case.  The 
plaintiff  replied,  that  the  defendant  appeared  to  the  action  in 
Rhode  Island,  by  his  attorney, duly  appointed,  and  pleaded  there- 
in. The  rejoinder  was,  that  the  defendant  did  not  appear  and 
plead  by  his  attorney  duly  and  legally  constituted.  On  the  trial, 
the  judgment  record  was  produced,  and  that  showing  an  appear- 
ance of  the  defendant  by  attorney,  it  was  held  conclusive ;  and 
the  defendant  was  not  permitted  to  prove,  that  the  attorney  of 
record  was  not  authorized  to  appear  for  him.  The  court  granted 
a  new  trial,  on  the  ground  that  the  proof  offered  by  the  defendant 
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^w?*^  ought  to  have  been  admitted.    Chief  Justice  Hosmer,  in  a  retj 

—  elaborate  opinion,  recognizes  the  doctrine  of  our  Supreme  Coort, 

T.  as  to  the  effect  of  a  judgment  obtained  in  another  state:  and  he 

othen.  heUf  that  the  averment  of  the  appearance  of  the  defendant,  con- 
tained in  the  record,  was  not  conclusive.  He  remarks,  (what  is 
well  known  to  be  generally  true,)  that  **  the  attention  of  the  court 
^  is  seldom,  if  ever  called  to  the  inquiry,  whether  a  person,  claim- 
**  ing  to  be  the  attorney  of  a  party  is  really  such ;  and  the  record, 
^  by  the  management  of  the  plaintiff,  need  never  be  destitute  of 
'^ttus  affirmation.'' 

I  am  of  opnion,  that  the  plaintiff,  in  the  case  before  us,  should 
have  taken  issue  on  the  &ct  of  the  appearance  of  the  defendants, 
in  the  court  of  Massachusetts.  The  averment  in  the  record 
may  avail  him  on  the  trial,  as  pritna  facU  proof  of  the  fact ; 
but  it  cannot  be  set  up  as  an  estoppel,  either  in  pleading,  or  in 
evidence. 

Judgment  for  the  defendants  on  the  demurrer^ 
frith  Uaoe  for  the  plaint^  to  withdraw  hi$ 
replicoHcn,  and  take  iseue  on  the  plea. 

(Betts  and  Benedict,  .Alyt. /priAe  }i{(f.    W.P.Hawe0,.llfy.ybr<Aei^] 
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Elizabeth  Robsrts  venus  John  C.  Kellt. 

The  plaintiff  declared  on  a  promissoiy  note,  bearing  date  the  fiOth  of  June,  1816 
and  also  for  goods  sold,  money  paid,  &c.  The  defendant  pleaded  a  discharge 
under  the  9th  section  of  the  act  **  giving  relief  in  cases  of  inBdYencj,**  passed 
April  ttth,  181S.  The  plaintiff  replied,  admitting  the  disdiarge,  but  averring 
that  the  cofuUcratfm  of  the  note  arose  mU  rf  Uu  iUd$  rf  Ktm-Jmk^  before  tlM 
passbg  of  theacty  and  that  the  plaintiff  ikm  resided  out  of  the  state,  to  wit,  at 
Philadelphia.  The  same  matters  were  idso  set  forth  relatiTe  to  the  goods,  mo- 
ney, fcc.,  specified  in  the  second  coant  of  the  declaration.  The  defendant  re* 
joined,  stating  that  <<  at  the  time  when,"  ftc,  be  was  an  ii^fSm^  residbg  fm 
the  state  of  New-Tork,  and  so  oontinned  ontil  after  the  passittg  of  the  act;  aad 
that  he  resided  in  said  state  until  after  he  airired  at  the  age  of  91  years. 

Upon  demurrer  to  the  rejoinder,  it  was  held  to  be  a  itfmiutt  fnm  the  plea,  and, 
consequently,  bad.  That  the  replication  was  bad,  also,  for  duplicity;  but  as 
that  defect  could  not  be  noticed,  except  upon  a  special  demurrer,  the  plaintiff 
had  jpidgment  on  the  issue. 

The  declaration  in  this  cage,  contained  a  count  upon  a  pronus^ 
aory  note  for  160  dollars  and  75  cents^  dated  ^<  New-York»  June 
<*  20tb,  1816/'  by  which  the  defendant  promised  to  pay  that  sum 
to  the  plaintiff,  or  the  person  she  might  appoint  to  reoeive  Ae 
same,  **  for  value  received  by  him,  October  29lh,  1813,  with  in* 
*<  terest  from  that  time."  To  this  there  were  added,  counts  for 
goods  sold  and  delivered,  work  and  labor,  money  lent  and  ad- 
vanced, had  and  received,  &c. 

The  defendant  pleaded,  first,  the  general  issue.  2.  The  statute 
of  limitations.  3.  A  discharge,  on  the  10th  day  of  December, 
1816,  under  the  9th  section  of  the  act,  <<  giving  refief  in  cases  of 
^*  insolvency,"  passed  the  12th  of  April,  1813. 

The  plaintiff,  upon  the  second  plea,  tendered  an  issue  to  the 
country,  and  to  the  third  plea  replied,  admitting  the  dischaige,  but 
averring  that  the  promissory  note  was  made  and  delivered  to  her  in 
consideration  of  the  sum  of  $160.75,  paid,  laid  out,  and  expended 
by  the  plaintiff  for  the  defendant,  **wU  of  the  terrUanff  timiUy  mid 
**  jttrUdietien  of  the  itate  ^  Jfew-York,  and  brfore  the  pas$mg  of  th$ 
<«  sM  aety**  to  wit,  <<  on  the  29th  day  of  October,  1812,  at  PUla^ 
«<  delphia,"  in  the  state  of  Pennsylvania,  the  plaintiff,  at  that  time. 
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Ai«.  Teim,  «  actually  reading^  there.  The  same  matters  were  also  alleged 
■  relative  to  the  goods,  money,  work,  labor,  &c.  mentioned  in  the 
second  coant,  and  the  plaintiff  prayed  judgment,  &c.  "  to  be  le- 
"  vied,  not  on  the  person  of  the  defendant,  but  on  his  lands,  goods, 
*•  and  chattels,  &c.'*  With  regard  to  the  third  plea,  so  far  as  it 
related  to  the  promises  and  undertakings  mentioned  in  the  Zo^ 
count  of  the  declaration,  (which  was  upon  an  iminwl  amvpiUas^ 
aen^)  the  replication  concluded  by  stating,  that  the  plaintiff  would 
not,  as  to  them,  "  further  prosecute  her  suit  against  the  defen- 
"  dant.'' 

The  defendant  joined  issue  upon  the  replication  to  the  second 
{4«a,  and  to  the  replication  to  the  third,  he  rejoined,  averring  that, 
at  the  time  when  the  consideration  for  the  said  promissory  note 
was  advanced,  and  when  the  goods,  money,  &c.  mentioned  in  the 
second  count  were  furnished,  to  wit,  on  the  ^ih  day  of  October, 
1812,  he  was  an  vrfant^  of  the  age  of  17  years,  and  so  conUnned  to 
be,  until  after  the  passing  of  the  said  act,  "  giving  relief  in  cases  of 
^  nifloivency,**  **  the  said  defendant  before,  and  at  the  time  of, 
^  <  and  after  he  obtained  the  age  of  21  years,  hitherto  actually  re- 
**  aiding  within  the  territory,  limits,  and  Jurisdiction  of  the  state  of 
*  New-York,  to  wit^  at  the  city  of  New-York  aforesaid  :**  con- 
ceding with  a  verification. 

To  this  pejoiodeT  the  plaintiff  demurred,  and  for  cause  set 
forth,  first,  that  the  rejoinder  was  a  departure  from  the  third  plea 
in  this :  that  said  plea  sets  up,  as  a  defence  to  the  action,  a  dis- 
dutrge  after  the  making  of  the  promises ;  whereas,  Ae  r^oinder 
sets  forth  that  the  defendant  was  an  infant  at  the  time  of  making 
the  promwes.  8.  That  the  rejoinder  was  a  departure  in  this  also ; 
that  it  set  up  matters  in  answer  to  the  repKcation,  which  might  have 
been  pleaded  as  a  defence  to  the  declaraiian.  3.  That  the  rejoin- 
der was  double  and  confused,  in  stating  that  the  defendant  was  an 
infent  on  the  29th  day  of  October,  1812,  and  so  continued  to  be 
until  after  the  passing  of  the  act,  &e.  4.  That  the  rejoinder  was 
argumentative,  by  seeking  to  raise  an  inference,  that  the  defen- 
dant  could  not,  after  he  became  of  age,  ratify  the  acts  done  by 
hm  whfle  an  ir^fant,  &c. 
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The  defendant  having  jdned  in  the  demuirer,  the  eause  was   ^'f-JS**' 
argued  by  Mr.  E.  Pome  for  Ihe  plaintifT,  and  by  Mr.  R.  S.  Church 
for  the  defendant. 

Mr.  Pmne  contended,  I.  That  the  rejoinder,  if  bad  in  part,  was 
bad  for  the  whole.  [1  Chit.  P.  643.]  It  sets  up  infancy  either  as 
a  (fetinct  substantive  bar,  or  it  sets  it  up  to  aid  and  support  the 
plea  of  discharge.  In  either  way  it  is  a  departure,^!!  the  first, 
clearly  so, — ^in  the  second,  because  there  is  no  material  and  ob* 
vious  connexion  between  the  two  defences,  and  because  the  at- 
tempt made  to  show  a  connexion,  has  failed  entirely ;  or,  in  other 
words,  as  the  defences  stand  upon  the  record,  that  of  infancy  doei 
not  support  that  of  the  discharge. 

II.  The  rejoinder  is  double  and  confnsed,  in  stating  facts  which 
have  noobvioos  and  natural  relation,  in  such  a  way,  that  no  rela- 
tion between  them  is  apparent  upon  the  face  of  the  pleading ; 
that  is,  the  facts,  as  they  stand  upon  record,  do  not  appear  relevant, 
to  any  one  purpose. 

III.  The  rejoinder  is  argamentative.  Eveiy  pleadii^  b  a  state- 
ment of  facts,  as  premises,  from  which  the  law  is  to  draw  a  conclu- 
sion. But  the  premises  themselves  must  be  stated.  It  is  not  de- 
ficient to  state  facts  from  which  the  premises  may  be  drawn  by 
the  court  by  way  of  inference.  If  facts  are  stated,  from  which 
the  conclusion  of  law  cannot  be  drawn,  without  interposing  a  fact 
by  way  of  inference,  the  consequence  is,  that  the  pleader,  who  is 
to  reply,  may  mistake  as  to  the  fact  to  be  inferred,  and  he  is 
obliged  to  take  issue  upon  several  facts  from  which  the  inference 
is  to  be  drawn.  The  only  material  facts  sought  by  this  rejoinder 
to^be  put  in  issue,  are,  that  when  the  defendant  made  the  original 
promise,  he  was  an  infant,  and  that  he  never  ratified  it,  except  in 
this  state,  under  and  with  reference  to  the  insolvent  law.  Th6 
last  fact  is  a  matter  of  inference,  and  by  no  means  a  clear  one. 
[See  the  observations  of  Spencer  J.  in  Tracy  v.  Daldn^  7  John. 
Rep.  79.] 
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let.  The  promises  alleged,  if  made  by  the  defendant  when  an 
infant,  are  voidable  only,  and  it  is  incumbent  on  him  to  show  a 
disaffirmance, — ^not  on  the  plaintiff  to  show  a  ratification.  [2  Kenlfs 
Com.  194,  and  cases  there  cited.] 

3d.  These  facts  are  to  be  considered  subject  to  the  chain  of 
pleading  under  which  they  arise.  By  first  pleadmg  his  discharge^ 
the  defendant  admits  that  the  promises  alleged  in  the  declaration 
were  neither  void  nor  voidable,  but  binding  upon  him.  By  pleading 
his  discharge  In  this  state,  the  defendant  made  it  necessary  for  the 
plaintiff  to  new  assign  his  pronuses,  and  place  upon  record  the 
time  and  place  where  they  were  actually  made.  But  as  these 
promises  were  sufficiently  specified  in  the  declaration,  to  charge 
the  defendant  with  a  knowledge  of  the  actual  promises,  he  can- 
not say  that,  until  replication,  he  did  not  know  that  the  promises 
there  newly  assigned  were  the  promises  alleged  in  the  declaration. 
He,  therefore,  by  his  plea,  admits  the  promises  to  be  good,  and 
cannot  gainsay  this  admisaon  in  his  rejoinder.  If  the  defendant 
had  wished  to  use  his  infancy  as  a  bar,  he  should  have  pleaded  it, 
and  then  if  the  plaintiff  had  replied  a  ratification,  the  defendant 
might  have  rejoined  a  discharge,  (if  he  can  plead  it  at  all  in  such 
a  case,)  from  the  ratification.  In  that  way  the  question  would 
have  been  properly  presented  to  the  court,  and  in  due  order. 

The  rejoinder,  so  fietr  as  the  common  counts  are  concerned,  is 
Just  as  good  to  the  declaration  as  to  the  replication,  and  if  the  re- 
plication were  withdrawn,  would  apply  exactly  in  its  terms  to  the 
allegations  of  the  declaration.  This  shows  that  it  was  not  the 
replication  alone  which  called  for  it 

Sd.  The  rejoinder  admits  the  contract,  to'have  been  made,  out 
of  the  state,  &c.,  but  seeks  to  subject  it  to  the  operation  of  the  in- 
solvent law,  by  saying  that  the  defendant  was  an  infant  when 
he  made  it,  and  that  he  ratified  it  subject  to  the  law,  &c.  Now  if 
this  were  all  true,  and  if  a  ratification  were  necessary,  and  the  ori- 
ginal contract  was  not  subject  to  the  operation  of  the  law,  the  rati- 
fication would  not  make  it  so.  The  ratification  is  not  the  contract 
It  is  the  contract  which  is  sued  upon,  and  not  the  ratification. 
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The  contract  has  a  confflderatjon,  terms,  two  parties,  both  consent-  Aug.  Tenn, 
ingf  and  both  to  be  bound.  The  ratificatioD  is  the  mere  subse- 
quent assent  of  one  party,  and  nothing  more.  The  other  may  not 
be  present,  nor  know  any  thing  of  it.  If  a  judgment  is  recovered 
on  a  note  ^ven  here  for  a  contract  made  out  of  the  state,  our 
courts  pass  by  the  note  or  judgment,  and  look  at  the  contract,  and 
that  only,  to  see  whether  it  is  subject  to  our  insolvent  law.  If, 
then,  where  the  promisee  chooses  to  take  a  judgment  or  note, 
within  this  state  for  his  old  demand,  it  is  held  not  to  subject  it  to 
the  insolvent  law,  much  less  ought  a  mere  ratification  to  have  that 
eflTect,  which  is,  perhaps,  merely  exparte  and  unknown  to  the  pro- 
misee. Whether  the  defendant  was  an  infant,  or  of  age,  when  he 
made  the  original  promise,  is  not  material.  In  either  case,  if  he 
gives  a  new  note  for  it,  in  this  state,  the  intention  is  the  same, 
viz.  to  put  a  note  in  the  place  of  the  original  contract,  and  nothing 
more. 

4th.  The  rejoinder  is  supposed  not  to  set  up  Infancy  as  a  new 
and  substantive  defence,  but  to  introduce  the  infancy  in  support 
of  the  discharge.  It  seeks  to  show  that  the  contract  required  ra- 
tification, and  that  the  ratification  comes  within  the  insolvent  law. 
Now  all  that  the  rejoinder  states  to  show  that  the  contract  required 
ratification  is,  that  it  was  made  by  the  defendant  while  an  infant 
But  this  does  not  show  that  a  ratification  was  necessary.  All  con- 
tracts, made  by  infants,  do  not  require  ratification — ^for  necessaries, 
for  example.  Here,  then,  is  a  fatal  omission.  It  is  no  answer 
to  say,  that  the  defendant  having  rejoined  his  infancy,  it  is  incum- 
bent on  the  plaintififto  show  that  the  contract  was  for  necessaries. 

5th.  The  language  of  the  rejoinder  is  such,  that  it  does  not  suc- 
ceed in  excluding,  as  it  intends  to  do,  the  possibility  of  a  ratifica- 
tion after  the  defendant  was  of  age,  out  of  the  state.  It  does  not 
aver  that  the  defendant  always  resided  in  this  state  after  he  was 
twenty-one, — non  constat^  that  he  did  not  ratify  the  contract  out 
of  the  state,  after  he  was  of  age. 

V.  The  rejoinder  is  also  bad  in  substance,  because  it  was  in- 
cumbent on  the  defendant  to  allege,  that  by  the  laws  of  Pennsyl- 
vania, infancy  affected  the  contract.  In  Thompam  v.  JKetcAom,  [8 
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^oXf^  /•An.  R.  193-4,]  the  court  eay,  « if  the  defendant  had  specifJly 
^  pleaded  infaocy,  he  ought  to  b&ve  accompanied  it  with  an  aver* 
^  menty  that,  by  the  law  of  Jamaica,  he  was  an  infant»aDd  the  con- 


Robert* 
▼. 

Kelly.       fic  ^^^  jjjQ^  binding  upon  him." 


VI.  The  rejoinder  being  bad  as  to  the  common  counts,  (if  not 
as  to  the  count  upon  the  note,)  is  bad  for  the  whole. 

JUr.  Chiurchf  for  the  defendant,  coniraj  contender),  I.  That  if  the 
pleading  demurred  to  was  defective,  still  thai  the  plaintiff  was  guil- 
ty  of  the  first  fault  in  [heading. 

The  plaintiff,  by  the  replication,  admits  the  discharge  as  plead- 
ed by  the  defendant  After  this  admission,  she  cannot  be  permit- 
ted to  say  it  is  only  operative  with  half  its  force ;  that  is,  only  as 
to  the  defendaiii^s  body. 

The  discharge  is  pleaded  as  a  whole,  and  not  by  halves,  and 
must  be  treated  either  as  good  or  bad;  having  admitted  it  to  be 
good  by  her  replication,  the  plaintiff  cannot  deny  its  force  and 
effect. 

The  [daintiff  having  declared  expressly  upon  a  note,  stating  the 
consideration  to  have  arisen  in  Pennsylvania,  prior  to  the  passage 
of  die  insolvent  act  of  1813,  and  the  defendant  having  pleaded  his 
discharge  thereto,  if  the  plaintiff  wished  to  contest  the  effect,  force, 
9Dd  validity  of  that  discharge,  she  ought  to  have  put  it  in  issue. 

The  r^ication  does  not  present  such  an  answer  to  the  plea  of 
discharge,  as  that  a  proper  issue  can  be  taken  on  it ;  or  at  all 
events,  an  issue  more  proper  than  the  one  tendered  by  the  defeur 
dant,  by  his  rejoinder. 

The  insolvent  act  of  1813,  was  never  intended  to  dischaige  any 
but  legal  liabilities,  and  it  will  be  seen  from  the  pleadings  down  to 
the  demurrer,  that  there  never  was  any  legal  liability  of  the  defen- 
dant to  the  plaintiff,  until  after  the  passage  of  that  act,  in  reference 
to  which,  that  liability  must  be  construed  to  have  been  incurred 
by  the  defendant ;  for,  by  the  demurrer,  the  facts  in  the  pleading 
are  admitted  to  be  true. 

If  the  replication  is  bad  ia  pari,  it  is  bad  hi  the  whde. 
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Does  the  replication,  as  to  the  plea  of  the  discharge,  atnount  to    Aag.  Tern, 
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any  thing  more  than  a  repetition  of  the  declaration,  so  far  as  it  goes  — 
beyond  the  admission  of  the  discharge  1  It  merely  alleges  the 
original  consideration  to  have  arisen  in  the  state  of  Pennsylvania, 
\vhich  is  also  alleged  in  the  declaration,  and  put  in  issue>  by  the 
defendant's  plea.  The  plaintiff,  in  order  to  defeat  the  plea  of 
discharge,  which  she  admits,  repeats  the  allegation  of  a  foreign 
consideration,  alleged  in  her  declaration,  and  would  ask  the  court 
to  infer  and  apply  the  law  for  her.  The  defendant  meets  the 
allegation,  and  pleads  facts,  that  show  the  discharge  to  be  valid, 
even  allowing  the  plaintiff's  allegation  to  be  true,  and  asks  the 
court  to  interfere  in  behalf  of  the  truths  of  the  case,  and  apply  the 
law  to  the  fact.  If  it  was  competent  for  the  plaintiff  to  reply  a 
foreign  consideration,  it  was  equally  competent  for  the  defendant 
to  rejom  facts,  to  show  that  that  consideration  did  not  raise  a  legal 
liability  on  him,  excepting  under  the  laws  of  this  state. 

Whether  by  the  laws  of  Pennsylvania,  the  contract  would  be 
binding  upon  an  infant  or  not,  as  in  this  case,  it  was  not  material 
for  the  defendant  to  aver,  as  the  action  was  personal  and  transi- 
tory, and  being  an  infant,  and  an  inhabitant  of  this  state,  before 
and  after  his  legal  liability  arose,  he  is  entitled  to  the  protection 
©four  laws. 

Mr.  Paine,  in  reply. 

I.  The  defendant's  counsel  is  mistaken  as  to  a  fact,  which  he 
repeats  several  times  in  his  argument,  viz.,  that  the  consideration 
of  the  note  declared  on,  is  described  in  the  declaration  as  having 
arisen  in  Pennsylvania.  It  does  not  appear,  either  from  the  note 
or  declaration,  where  the  consideration  arose. 

II.  The  mle  that  the  court  will  give  judgment  against  the  first 
defective  pleading,  applies  only  to  defects  in  substance.  Now  all 
the  defects  to  which  the  defendant's  counsel  objects  in  the  plain- 
tiff's replication,  if  they  could  be  considered  as  defects,  are  defects 
of  form. 

It  is  unnecessary  to  cite  those  cases,  in  which  the  Supreme 

Court  of  the  United  States  held  insolvent^scbarges  to  be  void,  so 
VOL.  H.  40 
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Aug.  Term,  far  on/y,  as  they  attempt  to  discharge  the  property.  In  Mather 
^^^'  V.  Bushj  [16  Johns.  233,]  the  Supreme  Court  of  New-York  esta- 
blished  the  law,  that  such  discharges  are  valid,  whea  applied  to 
contracts  made  by  the  parties,  with  reference  to  the  insolvent  law. 
It,  therefore,  became  necessary  for  the  plaintiff  to  aver  facts, 
which  show  that  the  contract  was  not  made  with  reference  to 
the  law,  viz. :  that  the  contract  was  made  out  of  the  state,  or  be- 
fore the  passage  of  the  law,  or  both.  If  the  declaration  does  not 
contain  such  an  averment,  (as  it  need  not,  and,  as  in  this  case,  it 
does  rM>t,)  then  it  must  be  averred  in  the  replication.  Such  were 
the  pleadings  sanctioned  by  the  court,  in  Wyman  v.  MUchellf  1 
CUmefrCs  12.  di-6,  and  Raymond  v.  Merchant^  3  /fr.  147. 


The  Court  gave  judgment  for  the  plaintiflfon  the  demurrer,  upon 
the  ground  that  the  rejoinder  was  a  departure  from  the  plea.  They 
held  also,  that  the  replication  was  defective  for  duplicity,  but  that 
this  defect,  being  one  of  form  merely,  could  not  be  noticed  except 
upon  a  special  demurrer, — as  the  rule,  that  the  court  will  give 
judgment  against  the  first  defect  in  pleadings  applies  to  defects  in 
substance  only. 


[E.  Paine,  AWy  fir  the  piff.    R.  S.  Church,  JStWyfor  tht  deft.} 
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Samuel  Candler  versxis  Richard  Petit. 

In  an  action  for  a  malicious  prosecution,  it  appeared  that  the  defendant  presented 
himself,  with  several  witnesses,  before  the  Grand  Jury,  which  indicted  the  plain- 
tiff, and  gave  oral  testimony,  charging  him  with  having  committed  (he  crime  of 
perjury.  The  District  Attorney,  by -direction  either  of  the  defendant,  or  hit 
counsel,  (it  did  not  clearly  appear  which,)  laid  a  certain  affidavit,  made  by  one 
W.,  (who  was  dead,)  before  the  Grand  Jury,  who  returned  it  to  him,  with  di- 
rections, that  an  indictment  should  be  drawn  against  the  pliuntifC  The  District 
Attorney  thereupon  drew  an  indictment,  founded  upon  the  affidavit  of  W.  ex» 
dusively;  and  upon  that  indictment,  the  plaintiff  was  eventually  tried  and  ac- 
quitted. • 

Between  the  time  of  the  finding  of  the  bill  and  the  trial  of  the  cause,  the  defendant 
caused  the  trial  to  be  put  off",  upon  an  affidavit  of  his  own,  stating  the  ab- 
sence of  a  material  witness  ;  and  when  the  trial  came  on,  his  counsel  discovered, 
for  the  first  time,  that  the  peijury  alleged  in  the  indictment,  difiered  firom  that 
charged  by  the  oral  proof,  laid  before  the  Grand  Juiy,  and  that  the  indictment 
could  not  be  supported.  They  therefore  abandoned  the  prosecution,  and  the 
plaintiff  was  acquitted. 

Upon  the  trial  of  the  action  for  a  malicious  prosecution,  the  Judge  charged  the  jury, 
that  if  the  defendant  had  no  probable  cause  for  his  accusation,  he  could  not  be 
excused  from  the  consequences  of  prosecuting  the  indictment,  even  if  he  were 
under  a  misapprehension  as  to  the  specific  charge  contained  in  it,  or  ignorant  of 
its  contents. 

Hkld,  that  this  direction  was  incorrect,  although  the  defendant  would  be  liable 
for  fToaecuH^g  the  indictment,  if  aware  of  its  contents,  even  if  it  did  assign  a 
perjury  differing  from  that  charged  by  himselC 

Held  also,  that  the  defendant  would  be  liable,  if  the  affidavit  of  W.  was  sent  be- 
fore the  Grand  Juiy  by  him,  or  by  his  direction  :  but  that  he  might  defend  him- 
self by  showing  that  there  was  probable  cause  for  the  charge  actually  made  by 
him  before  the  Grand  Jury;  although  that  defence  would  not  be  a  complete  one, 
unless  it  showed  a  probable  cause  for  the  whole  charge. 


Oct.  Tend) 
1889. 

Candler 

V, 

Petit. 


This  was  an  action  on  the  case  for  a  malicious  prosecution. 

The  declaration  contained  two  counts.  The  first  count  set 
forthy  in  substance,  that  the  defendant,  at  a  Court  of  General  Ses- 
sions of  the  Peace,  holden  in  and  for  the  city  and  county  of  New- 
Tork,  on  the  first  Monday  of  June,  in  the  year  1828,  falsely  and 
maliciously,  and  without  probable  cause,  indicted  the  plaintifi^ 
and  caused  and  procured  him  to  be  indicted  for  perjury,  in  the 
testimony  given  .by  him  upon  his  examination  as  a  witness  on  the 


Petit. 
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OcL  T«ni.    trial  of  an  indictment  against  one  WUUam  WiUiamscn  for  perjury, 

• '- —  in  the  Court  of  General  Sessions  of  the  Peace  for  the  city  and 

v.  county  of  New-York,  in  October,  1827;  and  that  the  defendant 

falsely,  maliciously  and  without  probable  cause,  caused  and  pro- 
cured the  said  indictment  to  be  prosecuted  against  the  plaintifT, 
until  the  plaintiff  afterwards,  at  the  General  Sessions  of  tiie  Peace, 
held  in  and  for  the  city  and  county  of  New- York,  on  the  tenth  of 
October,  1828,  was  by  due  course  of  law  acquitted  of  the  charge 
by  a  jury,  and  discharged  therefrom  by  the  court,  and  the  prosecu- 
tion was  wbc^ly  ended  and  determined. 

In  Uie  indictment,  which  the  plaintiff,  in  this  count  of  his  de- 
claration, assigned  as  the  false  and  malicious  prosecution  com- 
plained of,  the  Grand  Jury  described  and  statect  the  perjury  for 
which  they  indicted  him,  to  consist  in  this ;  that  upon  the  trial 
ci  Williamson,  as  mentioned  in  the  declaration,  it  became  mate- 
rial to  inquire,  whether  Williamson,,  n  182S,  had  met  Candler, 
the  plaintiff,  on  the  Royal  Exchange  in  London,  and  whether  he, 
Williamson,  had  then  had  a  conversation  with  Candler,  respect-^ 
ing  Petit,  the  defendant,  in  this  suit,  and  whether  Candler  had 
admitted*  in  that  conversation  with  Williamson,  that  Petit,  was 
indebted  to  him,  Candler,  in  only  the  sum  of  twenty  three  pounds 
sterling,  or  thereabouts.  That  Candler,  on  being  interrogated 
upon  the  said  trial,  to  those  points,  did  falsely  swear,  and  give  in 
evidence  in  substance,  that  Williamson  had  not  me*  him,  Candler, 
on  the  Royal  Exchange  in  London,  in  the  year  1823,  and  that 
Williamson  had  not  had  any  conversation  with  him,  Candler, 
respecting  Petit,  the  defendant,  and  that  he,  Candler,  had  not 
admitted  in  any  conversation  with  Williamson,  that  Petit  was 
indebted  to  him,  Candler,  in  the  sum  of  twenty  three  .pounds  ster- 
ling, or  in  any  other  sum  whatever  :  whereas  in  truth  and  in  fact, 
Williamson  did  meet  him,  (Candler,)  in  1823,  on  the  Royal  Ex- 
change in  London,  and  had  a  conversation  with  him  respecting 
Petit,— *and  Candler  did  admit  in  a  conversation  with  Williamson, 
that  Petit  was  indebted  to  him,  Candler,  in^the  sum  of  twenty  three 
pounds  sterling. 

The  iecmd  count  stated,  in  substance,  that  another  bill  of  indict- 
ment, which  the  defendant  Petity  well  hmo  was  found  and  presented 
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wUhout  any  reaaonabk  or  prohabU  causey  had  been  found  and  pre-    Oct  Term, 

sented  against  Candler,  the  plaintiff,  for  a  charge  of  perjury,  in  all  ' 

respects  similar  to  the  charges  mentioned  and  described  in  the  Candler 
first  count :  and  that  the  defendant.  Petit,  afterwards,  falsely,  ma^  Petit 
licbusly,  unlawfully,  and  without  probable  cause,  caused  and  pro^ 
cttredthe  same  to  be  prosecuted^  until  the  plaintiff  was  at  a  General 
Sessions  of  the  Peace,  held  in  and  for  the  city  and  county  of  New*' 
York,  on  the  tenth  of  October,  1828,  by  due  course  of  law,  acquit- 
ted of  the  charge  by  a  jury,  and  discharged  therefrom  by  the 
court,  and  the  prosecution  was  wholly  ended  and  determined. 

A  third  count  was  also  added,  stating  in  general  terms,  that  the 
defendant.  Petit,  at  the  time  therein  specified,  falsely  and  mali- 
ciously, and  without  any  reasonable  or  probable  cause,  charged 
the  plaintiff,  Candler,  with  having  committed  felony^  by  means 
of  which  charge,  the  plaintiff  was  indicted ;  and  the  defendant, 
falsely,  maliciously,  and  without  any  reasonable  or  probable  caude 
whatsoever,  caused  and  procured  the  said  indictment  to  be  prose- 
cuted for  a  long  space  of  time,  to  wit,  the  space  of  four  months 
then  next  following,  at  the  expiration  of  which  time,  the  plaintiff 
was  duly  discharged,  and  by  a  jiuy  in  due  form  of  law  acquitted. 

To  this  declaration  the  defendant,  pleaded  the  general  issue. 

The  cause  was  tried  before  Mr.  Justice  Oakley,  on  the  9th  day 
of  April,  1329.  At  the  trial,  the  plaintiff,  in  order  to  maintain  the 
issue  on  his  part,  produced,  and  read  in  evidence  an  exemplifica- 
tion of  the  record  of  indictment  against  him,  and  of  his  acquital; 
from  which  it  appeared,  that  the  charges  against  the  plaintiff  were 
such  as  the  two  first  courts  of  the  declaration  stated  and  described 
them  to  be,  and  that  he  was  acquitted  of  them  by  the  jury. 

The  plaintiff  then  called  John  D.  Brown,  one  of  the  Grand 
Jury,  which  found  the  indictment  against  Candler,  as  a  witness. 
He  testified,  that  Petit  appeared  before  that  Orand  Jury  as  a  wit- 
ness against  Candler,  and  swore  that  the  plaintiff  had  arrested  him 
in  a  civil  action  for  10,000  dollars,  and.  had  obtained  a  judgment 
against  him  for  upwards  of  5000  dollars;  when  the  true  ba- 
lance due  from  himself  to  the  plaintiff,  was  only  £23.  10s.  4d. ;  and 
that  he  (Petit)  had  a  witness  to  prove  that  Candler  had  admitted 
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Oct.  Tenn, 
1829. 

Candler 

V. 

Petit 


the  above  balance  to  be  the  true  one-  That  Candler  had  sworn 
.  that  he  did  not  know  Williamson,  who  had  testified  in  said  civil 
suit,  and  had  never  seen  him  before  that  trial ;  whereas  he  (Petit) 
knew  that  Williamson  was  intimate  with  Candler,  and  had  often 
seen  them  together  in  company.  That  Candler  had  admitted  to 
one  Captain  Augustus  H.  Griswold,  in  London,  that  he  claimed 
only  £20  of  Petit. 

Mr.  Brown  also  testified,  that  three  other  witnesses  were  ex- 
amined before  the  Grand  Jury,  viz :  A.  H.  Griswold,  Orlando 
Harriman  and  John  Griswold  ;  and  their  testimony  (which  was 
detailed)  tended  to  support  the  evidence  of  Petit.     That  the  Grand 
Jury  intended  to  indict  Candler,  for  swearing  that  Petit  owed  him 
a  large  sum,  instead  of  a  small  one,  and  that  he  did  not  know  Wil- 
liamson.    That  the  Grand  Jury  were  chiefly  influenced  by  the 
oral  testimony  before  them,  but  tliey  also  took  into  consideration  a 
certain  affidavit  made  by  Williamson^  which  was  laid  before  them 
by  the  District  Attorney.     It  was  this  affidavit  which  first  induced 
-ihe  Grand  Jury  to  enter  upon  the  investigation  of  thecomplaxfU  agtmst 
Candler, 
The  affidavit  referred  to,  by  the  witness,  was  then  read  by  the  coun- 
sel for  plaintifi*.  It  was  subscribed  by  Williamson,  and  bore  date  the 
9thof  October,  1827.  It  stated,  that  on  trial  of  the  indictment  against 
Williamson  for  perjury,  on  the  3d  day  of  October,  1827,  Candler 
being  examined  as  a  witness,  sAVore,  that  he  never  saw  the  depo- 
nent in  the  city  of  London,  and  never  admitted  to  him,  that  Petit 
was  indebted  to  him,  (Candler,)  in  the  sum  of  jC23,  only,  nor  any 
thing  to  that  effect ;  and  that  the  statement  so  made  by  Candler 
under  oath,  was  in  aU  respects  false. 

The  plaintifT  then  called  Hugh  Maxwell,  Esq.,  as  a  witness,  who 
testified,  that  he  was  the  District  Attorney  for  the  city  and  county 
of  New- York,  at  the  time  the  trials  before  referred  to  were  had. 
That  an  indictment  was  preferred  against  Williamson  for  perjury, 
founded  upon  the  oath  of  Candler.  That  upon  Williamson's  trial, 
Candler  was  examined  as  a  witness,  but  the  defendant  was  acquit- 
ted. That  subsequently,  Williamson  preferred  a  complaint  against 
Candler  for  the  same  crime,  founded  upon  the  affidavit  before 
referred  to,  which  complaint  was  submitted  to  the  Grand  Jury 
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and  dismissed.     After  this,  Williamson  died,  and  after  his  death,    Oct.  Tena, 

Petit  came  to  the  witness  and  said  he  wislied  to  go  before  the  Grand  ^ ' 

Jvan/y  in  reference  to  the  charge  of  Williamson.  That  Petit  and  one  Candler 
Richard  Cliburn  came  to  the  office  of  the  witness  together^  and  Petit. 
made  the  same  request.  That  William  M.  Price,  Esq.,  appeared 
as  counsel  for  Petit,  and  either  in  the  presence  of  Petit,  or  after- 
wards, requested  that  the  papers  might  be  laid  before  the  Grand 
Jury;  but  the  witness  knew  of  no  papers,  besides  Williamson's 
affidavit^  That  the  witness,  thereupon,  sent  that  affidavit  to  the 
Grand  Jwry^  who  returned  it  to  him,  with  directions  for  the  District 
Attorney  to  draw  a  bill  against  Candler.;  and  upon  that  affidavit, 
and  that  alone,  he  drew  the  indictment  referred  to  in  the  declara- 
tion. Afterwards,  at  the  July  term  of  the  Court  of  Sessions,  in 
the  year  1828,  Mr.  Price  and  Mr.  J.  Duer,  appeared  as  counsel 
against  Candler,  and  moved  to  put  off  the  trial  of  the  cause  upon  au 
affidavit  made  by  the  defendant^  wherein  he  stated,  that  Captain 
A.  H.  Griswold,  of  the  London  packet  ship  Cambria,  was  an  im- 
portant witness  for  the  prosecution,  and  would  swear  that  Candler 
had  admitted  to  him,  that  Petit  owed  him  but  iTSO;  that  William- 
son was  known  to  Candler,  and  that  the  general  character  of  the 
latter  was  bad.'  That  Griswold  was  then  absent  in  said  ship,  and 
would  not  return  before  the  following  September.  Upon  this*affi- 
davit,  the  trial  was  postponed  until  the  return  of  Griswold. 

Afterwards,  at  the  October  term  of  said  court,  the  counsel 
against  Candler  appeared  and  declared,  that  they  were  unwiUing 
to  proceed  to  the  trial  of  said  cause,  on  the  ground,  that  the  indict- 
ment alleged  a  perjury  to  have  been  committed  by  Candler, 
different  from  that  which  they  had  intended  to  submit  to  the  Grand 
Jury  ;  and  that  the  testimony  they  were  prepared  to  offer,  would 
not  support  the  indictment  found.  AJr.  Maxwell  further  testified, 
that  he  shotdd  not  have  taken  any  measures  against  Candler^  but  for 
the  earnest  solicitations  of  Petit  and  Cliburn, 

Upon  his  cross-examination  he  also  testified,  that  he  was  present 
in  court,  when  the  civil  suit  of  Candler  against  Petit  was  tried. 
That  Williamson,  on  that  occasion,  stated  that  the  conversation 
between  himself  and  Candler,  was  held  when  they  were  alone. 
That  Candler,  after  that  trial,  swore,  in  open  court,  that  he  had 
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Oct.  Tenn,   never,  to  biB  knowledge,  seen  WillianiMm  before ;  that  he  hid 

1829 

'        never  conversed  with  him,  and  that  the  true  balance  due  to  him 

Candler  fy^^  p^^j^  ^^  upwards  of  6000  dollari.  That  wAen  Candler  wa$ 
£f^  ^  tried,  WUHam$im  was  dead,  and  the  counsel  employed  by  Petit, 
declared,  in  open  court,  that  they  were  ready  to  try  the  indictment, 
if  it  were  amended  so  as  to  meet  the  facts  of  the  case.  This  o(fer 
was  declined  by  Candler's  counsel;  and  the  witness  ^himself, 
thought  it  ought  not  to  have  been  accepted. 

Upon  this  testimony,  the  counsel  for  the  plaintiff  rested  thdr 
cause ;  and  thereupon,  the  counsel  for  the  defendant  moved  for  a 
non-^uit,  upon  the  ground,  first,  that  the  affidavit  of  Williamson 
was  the  foundation  of  the  indictment,  and  that,  therefore,  the 
defendant  could  not  be  charged  as  the  author,  or  instigator  of 
the  prosecution,  he  not  having  sworn  to  any  fact,  in  corroboration 
of  Williamson^s  testimony. 

II.  If  the  Orand  Jury  found  the  indictment  upon  the  oral  testi* 
mony  before  them,  then  the  bill,  having  assigned  a  perjury  differ- 
mg  from  that  testimony,  the  defendant  was  not  chargeable  with 
the  mistakes  of  the  Orand  Jury,  nor  those  of  the  IMstrict  At> 
tomey, 

III.  The  affidavit  of  Petit,  upon  which  the  trial  of  the  indict^ 
ment  against  Candler  was  postponed,  could  not  implicate  him  as 
a  party  prosecuting  the  indictment.  1.  Because  he  was  ignorant, 
at  the  time  he  made  the  affidavit,  that  the  indictment  did  not  em- 
brace the  complaint  preferred  by  hm  befoi^  the  Grand  Jury. 
{.^Because  the  defendant  and  his  counsel  were  ignorant,  at  that 
time,  as  to  the  specific  charge  contained  in  the  indictment.  3.  Be* 
cause  a  prosecuting  party  is  not  bound  in  law,  to  be  held  respon- 
sible for  the  mistakes  or  errors  of  the  Grand  Jury,  in  directing  the 
form  or  mode,  in  which  an  indictment  is  to  be  drawn,  nor  for 
those  of  the  District  Attorney,  who  draws  the  indictment. 

Upon  these  points,  the  presiding  judge  expressed  an  opinion,  that 
the  plaintiff  could  not,  as  the  proof  then  stood,  recover  upon  the 
first  aoxvai  of  Us  dedarationi  as  there  was  not  enough  to  show, 


Candler 

▼. 

Petit 
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that  the  defendant  had  indicted  the  plaintiff,  or  caused  him  to  be  ^J^^L*™* 
indicted.  As  to  the  second  count,  wherein  the  defendant  was 
charged  with  having  falsely  and  maliciously  caused  the  indict- 
ment against  the  plaintiff  to  be  prosecuted^  the  presiding  Judge  was 
inclined  to  the  opinion,  and  for  the  purposes  of  the  trial,  ruled, 
that  the  plaintiff  had  adduced  evidence  enough  in  support  of  that 
count,  to  warrant  him  in  going  to  the  jury.  The  motion  for  a  non- 
suit, was  therefore  denied,  and  an  exception  to  the  opinion  of  the 
Judge  taken  by  the  defendant. 

The  counsel  for  both  parties,  then  went  into  a  fuU  and  elabo- 
rate investigation  of  the  merits  of  the  cause,  each  party  producing 
many  witnesses,  and  much  documentary  testimony,  to  support 
their  various  allegations.  But  as  the  testimony  was  very  volumi- 
nous, and  is  not  necessary  to  a  correct  understanding  of  the  points 
decided,  all  details  relating  to  it  are  omitted. 

On  the  part  of  the  defendant,  it  was  alleged,  that  in  point  of 
fact,  Petit  owed  Candler  but  i^2S.  10;.  4d,;  that  Candler  was 
well  acquainted  with  Williamson,  in  London,  and  that  Petit  bad 
the  strongest  possible  cause  to  believe,  that  Candler  had  com- 
mitted the  perjury  wherewith  he  was  charged.  To  support  these 
allegations,  all  the  accounts  between  the  parties  were  produced, 
and  several  witnesses  examined. 

On  the  pait  of  the  plaintiff  it  was  contended,  I.  That  the  true 
balance,  due  from  Petit  to  Candler,  was  indicated  by  the  judg- 
ment obtained  by  the  latter  against  the  former.  That  William- 
son was  suborned  by  Petit  to  testify,  on  the  trial  of  the  civil  cause, 
to  a  pretended  conversation  between  himself  and  Candler,  which 
never  took  place.  That  he  testified  falsely  on  that  occasion, 
and  the  jury  being  charged  by  the  Judge,  who  tried  that  cause, 
(William  Duer,  Esq.,)  to  find  a  verdict  for  the  defendant^  (Petit,) 
if  they  could  eredU  the  testimony  of  Williamson,  found  a  verdict 
for  the  plaintiff,  for  the  full  amount  of  his  claim,  (5000  dollars  and 
upwards,)  in  the  teeth  of  Williamson's  testimony.  That  the 
Judge,  being  strongly  impressed  with  the  belief,  that  Williamson 
was  a  corrupt  witness,  caused  Candler  to  make  the  affidavit,  upon 
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Oct,  TenB,  which  the  indictment  against  Williamson  was  founded.    That 
■  afterwards,  on  the  trial  of  Williamson,  Petit  suborned  Clibum  to 

T.  appear  as  a  v^itness  to  contradict  Candler,  and  sustain  Williamson. 

That  after  Williamson's  acquittal  and  death,  Petit  made  two  seve- 
ral attempts,  before  different  Grand  Juries,  to  cause  Candler  to  be  in- 
dicted, but  that  his  complaints  in  both  instances  were  unanimously 
dismissed.  That  he  persevered  in  his  efforts,  employed  eminent 
counsel,  and  finally  succeeded  in  causing  Candler  to  be  indicted 
and  tried.  That  Petit  not  only  had  no  probable  cause  for  believing 
Candler  to  be  guilty  of  perjury,  but  knew  him  to  be  entirely  innocent 
of  that  charge. 

The  evidence  chiefly  relied  upon,  to  prove  that  Cliburn  and  Wil- 
liamson were  suborned  by  Petit,  consisted  of  the  cross^examinatumi 
of  those  witnesses,  and  tlie  lettei^s  of  Petit  himself.  From  these  it 
appeared,  that  Petit  and  the  two  witnesses  were  all  Englishmen, 
Clibum  residing  in  London,  the  others  in  America.  That  after 
Williamson's  indictment.  Petit  employed  one  Charles  Shepherd, 
(au  Englishman  also,)  to  go  to  London  and  collect  testimony  to 
sustain  Williamson,  and  **  not  be  particular  about  the  means  ofpro^ 
**curing  !/•"  That,  while  there.  Petit  addressed  a  great  number 
of  letters  to  Shepherd,  u|X)n  the  subject  of  his  mission.  That 
Shepherd  employed  Cliburn  to  come  to  America,  as  a  witness; 
but  before  he  could  complete  his  business,  was  himself  compelled 
to  abscond,  leaving  his  papers  behind  him.  That  these  papers, 
together  with  the  letters  of  Petity  (which  were  all  in  a  trunk  toge- 
ther,) were  sent  out  to  Edward  Hardie,  Esq.,  of  New-York,  by  the 
creditors  of  Shepherd.  That  Mr.  Hardie,  upon  inspecting  the 
papers,  discovered  that  the  letters  deeply  implicated  Mr.  Candler, 
and,  without  knowing  the  merits  of  the  case,  and  being  a  stranger 
to  Candler,  caused  the  letters  to  be  conveyed  to  him,  after  they 
had  been  submitted  to  Anthony  Dey,  Esq.,  the  counsel  of  Mr. 
Hardie. 

The  testimony  upon  both  sides  was  very  complicated  and  ex- 
tensive, and  the  defendant  insisted  most  strenuously,  that  whether 
Candler  was  guilty  of  perjury  or  not,  the  defendant  had  the  strong- 
est possible  reasons,  for  believing  that  he  was  perjured,  and  that 
his  evidence  established  that  part  of  iiLs  defence,  conclusively,  as 
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well  as  the  fact^  that  Candler  swore  falsely,  when  he  declared,    ^^|^» 
that  he  did  not  know  WiUiamsoD,  and  that  Petit  owed  hira  up- 
wards of  5000  dollars. 

The  defendant  contended,  also,  that  he  had  been  in  no  way  in- 
strumental in  procuring,  or  prosecuting  the  indictment,  on  which 
Williamson  was  tried,  and  to  sustain  thai  part  of  his  defence*  he 
called  William  M.  Price,  Esq.,  as  a  witness. 

Mr.  Price  testified,  that  he  was  counsel  for  Williamson  on  hit 
trial  for  perjury.  That  Candler  was  sworn  as  a  witness,  and  tes- 
tified, that  he  had  never  seen  Williamson,  until  he  appeared  as  a 
witness  on  the  trial  of  the  civil  suit.  That  he  had  never  stated  to 
any  one  that  Petit  owed  him  only  jC23,  or  thereabouts,  and  that 
the  fact  was  otherwise.  Mr.  Price  also  testified,  that  he  acted  as 
counsel  for  Williamson,  when  he  preferred  his  complaint  against 
Candler,  for  perjury.  That  he,  (Mr.  Price,)  drew  up  an  affidavit  for 
Williamson,  which  was  sworn  to  by  him,  and  submitted  to  a 
Grand  Jury,  who  dismissed  the  complaint.  That  after  the  death 
of  Williamson,  the  witness  acted  as  counsel  for  the  defendant, 
who  wished  to  prefer  a  complaint  against  the  plaintiflf  for  perjuiy. 
That  he  spoke  to  Mr.  Maxwell  on  the  subject,  and  told  him  that 
the  defendant,  (Petit,)  wished  for  an  opportunity  of  going  before 
the  Grand  Jury ;  but  the  witness  never  did,  at  any  time;  request 
the  District  Attorney  to  lay  the  affidavit  of  Williamson  before 
them*  That  he  never  saw  the  indictment  against  Candler,  until 
the  day  before  his  trial,  and  when  he  drew  the  affidavit  of  Petit, 
upon  which  the  motion  for  putting  oflf  the  cause  was  founded,  he 
had  not  seen  the  indictment,  and  was  ignorant  of  its  contents,  but 
supposed  it  had  been  drawn  by  the  District  Attorney,  in  confor- 
mity with  the  oral  testimony  laid  before  the  Grand  Jury.  On  the 
evenbg  before  the  trial,  Mr.  Duer  and  the  witness,  for  the  first 
time,  examined  the  indictment,  and  immediately  determined  that 
it  could  not  be  supported  by  the  evidence  they  were  prepared  to 
ofier.  They  communicated  their  views  to  Mr.  Maxwell,  who, 
nevertheless,  persisted  in  bringing  on  the  trial.  When  the  cause 
was  called,  the  witness  and  Mr.  Duer  declined  to  appear  as  coun- 
sel for  the  prosecution,  but  ofiered  to  tiy  the  cause  without  delay, 
provided  the  indictment  was  so  altered,  as  to  conform  to  the  pial 
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testimony  laid  before  the  Grand  Jury.   This  offer  being  declined, 
the  counsel  for  Petit  abandoned  the  prosecution. 

The  counsel  for  the  defendant,  also  called  Mr.  Geraud  as  a 
witness,  who  was  on  the  same  Grand  JU17  with  Mr.  Brown.  He 
testified,  that  the  indictment  of  Candler,  was  procured  by  the  oral 
testimony  presented  to  the  Grand  Jury,  although  he  did  not  doubt 
that  the  affidavit  of  Williamson  had  some  weight  with  them. 

Mr.  Maxwell,  being  recalled  by  the  plalntifT,  testified,  tiiat  his 
impression  was,  that  Mr.  Price  had  requested  him  to  send  the 
papers  before  the  Grand  Jury ;  but,  if  the  request  was  not  made 
by  him,  he  was  confident  it  was  made  by  Petit  himself. 

The  cause  having  been  summed  up  upon  the  evidence,  the  Judge 
chai*ged  the  jury ;  and  after  explaining  the  nature  of  the  plaintifTs 
cause  of  action,  he  instructed  them,  that  if  either  of  the  counts  of 
the  declaration  were  supported  by  proof,  the  plaintiff  was  entitled 
to  a  verdict.  That  the  question  first  to  be  decided,  was,' whether 
the  defendant  had  indicted  the  plaintiff,  and  caused  and  procured 
him  to  be  indicted  for  the  ci^ime  of  perjury,  as  set  forth  in  the  first 
count  of  the  declaration.  That  the  charge  made  by  the  defen- 
dant before  the  Grand  Jury,  was  essentially  different  from  that 
stated  in  the  indictment  That  the  indictment  appeared  to  have 
been  founded  upon  Williamson's  affidavit ;  but  if  Petit  himself 
requested  the  District  Attorney  to  lay  that  affidavit  before  the 
Grand  Jury,  he  was  responsible  for  the  consequences. 

That  if  the  jury,  upon  weighing  the  testimony  of  Mr.  Maxwell 
and  Mr.  Price^  should  be  of  opinion,  that  the  affidavit  was  not  sent 
to  the  Grand  Jury  by  the  defendant's  procurement,  then  the 
second  inquiry  was,  whether  the  defendant  caused  the  indictn^ent 
to  be  prosecuted,  not  having  probable  cause  to  believCy  that  the  charge 
therein  coniained  was  true.  If  the  defendant  had  not  such  proba- 
ble cause,  then  there  was  sufficient  evidence  to  show,  that  he  was 
influenced  by  malicious  motives,  and  that  malice  might  be  implied 
from  the  y^ant  of  probable  cause.  With  respect  to  the  second 
inquiry,  the  Judge  told  the  jury,  that  he  was  inclined  to  the  opinion, 
and  so  he  would  charge  them  for  the  purposes  of  the  trial,  that  if 
the  defendant  was  under  a  misapprehension,  as  to  the  specific 
charge  contained  in  the  indictment,  or  was  wholly  ignorant  of  its 
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contents,  he  was  not,  in  iudffment  of  law,  to  be  excused  from  the    Oct.  Term, 

.  1829 

consequences  of  prosecuting  that  indictment.     The  main  question L_ 

to  be  decided  by  the  jury  was,  whether  the  defendant  hh.d probable      Candler 
cause  for  preferring,  or  prosecuting  his  complaint.  Petit, 

It  was  incumbent  on  the  plaintiff  to  prove,  that  in  preferring 
that  complaint,  the  defendant  acted  toUhout  probable  cause^  and 
from  malicious  motives.  In  determining  the  question  of  probable 
cause,  the  jury  were  to  consider  the  state  of  the  accounts  between 
the  parties,  and  decide  upon  the  questions  of  fact  in  relation  to 
them,  which  were  presented  by  the  evidence.  That  as  to  the 
question,  whether  Candler  actually  knew  Williamson  or  not,  that 
was  only  important,  from  the  influence  which  it  might  have  upon 
the  main  controversy  as  to  the  accounts.  If  Candler  was  ac- 
quednted  with  Williamson,  and  yet  denied  all  knowledge  of  him, 
such  denial  might  well  cast  suspicion  upon  his  assertions  and 
claims  in  other  paYticulars. 

With  this  exposition  of  the  law,  the*Judge  submitted  the  cause, 
remarking,  that  if  the  jury  should  find  a  verdict  for  the  plaintiff, 
they  would  be  justified  in  awarding  exemplary  damages  in  his 
favor.  He  also  instructed  them,  that  if  their  verdict  was  for  the 
plaintiff,  it  would  be  proper  for  them  to  state,  whether  it  was 
founded  on  the  two  first  counts  of  the  declaration,  or  on  one,  and 
which  of  them. 

Under*  this  charge,  the  jury  returned  a  verdict  for  twelve  thofi- 
sanid  Jke  hundred  dollars^  in  favor  of  the  plaintiffs. 

Mr.  G.  Brhukerhoff  and  Mr.  J.  Duer^  for  the  defendant,  now 
moved  for  a  new  trial,  and  contended,  I.  That  there  was  not  any 
evidence,  produced  on  the  trial,  to  support  the  first  count  of  the 
declaration ;  on  the  contrary,  that  the  evidence  produced,  clearly 
showed  that  the  defendant  was  not  instrumental  in  procuring  the 
indictment. 

II.  That  the  evidence  produced,  did  not  support  the  second 
count ;  and  that  the  action  for  a  malicious  prosecution,  being  in 
the  nature  of  a  criminal  prosecution,  could  only  be  supported  by 
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'. want  of  probable  cause  for  the  prosecution,  on  Lis  part. 

Candler 

V. 

Peut^  jlj    rpj^j^j  jj^g  affidavit  made  by  the  defendant,  to  put  off  the 

trial,  was  made  in  ignorance  of  the  form  of  the  indictment,  and 
could  not,  therefore,  Afford  any  evidence  of  malice,  or  want  of  pro- 
bable cause. 

IV.  That  the  verdict  of  the  jury  being  upon  the  two  firet  counts 
of  the  declaration,  it  could  not  be  sustained,  unless  the  evidence 
would  support  both  counts. 

y.  That  the  verdict  was  against  the  evidence ;  the  damages 
were  excessive,  and  the  Judge  misdirected  the  jury  in  hk  charge, 
especially  in  relation  to  the  second  count 

/.  P.  HaU  and  Mr.  Robert  Sedgunckt  controt  for  the  plaintiff, 
contended,  I.  That  the  jury  were  authorized,  by  the  evidence,  to 
find  a  verdict  for  the  plaintiff  on  the  first  count,  on  the  ground 
that  the  defendant  procured  the  affidavit  of  Williamson  to  be  sent 
to  the  Grand  Jury. 

11.  If  the  defendant  had  nothing  to  do  with  the  sending  of 
Williamson's  affidavit  before  the  Grand  Jury,  still  the  verdict  was 
right;  1.  because  it  was  proved,  that  no  bill  would  have  been 
found  without  the  testimony  of  Petit  and  his  witnesses.  2.  Be- 
cause the  testimony  of  Petit  and  his  witnesses  did,  in  fact,  tend  to 
prove  the  allegations  of  the  indictment,  and  might  have  been  pro- 
duced on  the  trial,  to  establish  the  same,  and,  therefore,  it  must 
be  intended,  that  this  testimony  helped  to  procure  the  indictment 
3.  Because  the  testimony  aforesaid,  went  to  confirm  the  general 
credit  of  the  affidavit  of  Williamson,  and  to  cause  the  jury  to  be- 
lieve it  to  be  true.  [Janes  v.  Gvoytm.  GUherfs  Cases^  185.  4 
Term.R.  247.  2  Slra.  R.  691.  Bvl.^.P.  IS,  2  Esp.  JVT. 
Piill7,118.] 


THE  CITY  OF  NEW-YORK.  .  827 

III.  The  chars^e  of  the  Jud^e  was  correct  in  all  its  parts ;  the    Oot  Teim, 

.  1839 

damages  were  not  excessive,  nor  was  the  verdict  contrary  to  the  evi-       ' 
dence.  ^^ 

Petit 

Jones,  G.  J.  Delivered  the  opinion  of  the  court,  and,  after 
stating  the  pleadings,  proceeded  as  follows : 

At  the  trial  of  this  cause,  the  counsel  for  the  plaintiff  ia  the  first 
place,  produced  an  exemplication  of  the  record  of  his  indictment 
and  acquittal,  by  which  it  appears,  that  the  charges  against  him, 
were  such  as  the  two  first  counts  of  the  declaration  describe  them 
to  have  been,  and  that  he  was  acquitted  of  them  by  the  jury. 

Testimony  was  then  offered  by  the  plaintiff's  counsel,  to  show 
that  Petit  was  the  prosecutor,  by  whose  agency  and  procurement 
the  bill  of  indictment  was  found,  and  who  actively  pursued  the 
prosecution  against  him.  It  appeared  in  evidence,  that  an  indict- 
ment had  been  preferred  against  Williamson,  on  the  complaint  of 
Candler,  for  perjury  alleged  to  have  been  committed  by  William- 
son, in  his  testimony  on  the  trial  of  a  civil  suit,  brought  by  Can- 
dler against  Petit  for  the  recovery  of  a  debt. 

That  the  indictment  against  Williamson  was  brought  to  trial ; 
that  Candler  was  examined  as  a  witness  in  support  of  the  accusa- 
tion, and  that  Williamson  was  acquitted ;  that  Williamson,  after 
his  acquittal,  preferred  a  complaint  against  Candler,  charging  him 
with  perjury  in  his  testimony  on  the  trial  of  the  indictment  against 
him,  Williamson,  and  on  that  occasion  made  an  affidavit  of  the 
matters  in  which  he  charged  Candler  to  have  been  guilty  of  the 
perjury. 

The  complaint  of  Williamson  was  submitted  to  a  Grand  Jury, 
and  dismissed. 

Williamson  afterwards  died ;  and  Petit,  after  his  death,  pre- 
ferred a  complaint  against  Candler  for  perjury  on  the  same  trial ; 
and,  in  his  testimony  before  the  Grand  Jury  on  that  occasion,  he 
stated,  in  substance,  that  Candler  4iad  obtained  a  judgment  agaiost 
him.  Petit,  for  five  thousand  dollars,  when  the  true  balance  due 
from  him  to  Candler,  was  about  twenty-three  pounds  ten  shillings 
and  fourpence  sterling,  and  no  more ;  that  on  the  trial  of  the  civil 
suit  between  Candler  and  himself,  Williamson  had  proved  thead« 
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mission  of  Candler,  that  such  was  the  true  balance,  and  thai 
Williamson  was,  at  the  instance  of  Candler,  indicted  for  perjury, 
in  testifying  to  that  admission, — Candler,  on  his  oath,  before  the 
Grand  Jury,  denying  the  same  to  be  true.  And  he  stated  further, 
that  Candler  had  sworn,  upon  the  trial  of  Williamson,  on  the  in- 
dictment against  him,  that  he,  Candler,  did  not  know  Williamson, 
and  had  never  before  seen  him ;  whereas,  he,  Petit,  knew  Wil- 
liamson to  have  been  intimate  with  Candler,  and  had  often  seen 
them  together.  And  he  further  stated,  that  Candler  admitted  to 
captain  Griswold,  in  London,  that  he  claimed  only  about  twenty 
pounds  of  Petit,  and  also  admitted  to  captain  Augustus  H.  Gris- 
wold, in  London,  that  Petit  owed  him  about  twenty  pounds  sterling. 

The  false  swearing  which  this  testimony  charged  upon  the  plain- 
tiff^ was  the  wilful  misstatement  of  the  true  amount  of  his  demand 
against  Petit ;  and  his  denial  of  all  personal  knowledge  of  Wil- 
liamson, with  whom  he  is  alleged  to  have  been  intimately  ac- 
quainted. 

The  whole  current  of  the  oral  evidence,  adduced  by  his  agency 
to  the  inquest,  tended  to  the  support  of  that  accusation.  No  part 
of  the  parol  testimony  went  to  establish  the  charge,  either  of  his 
denial  of  his  supposed  meeting  and  interview  with  Williamson,  on 
the  Royal  Exchange,  in  London,  1823,  or  the  denial  of  his  alleged 
admission  in  conversation  with  Williamson,  that  Petit  was  in- 
debted to  him  in  the  sum  of  only  twenty-three  pounds  sterling, 
or  thereabouts,  which  are  made,  by  the  Grand  Inquest,  the  founda- 
tion of  the  bill  of  indictment  against  him. 

It  is  apparent,  then,  that  the  charges  of  perjury  preferred  against 
Candler  by  Petit,  before  the  Grand  Jury,  were  essentially  diflerent 
from  those  stated  in  the  bill  of  indictment  found  by  that  body. 
But  the  affidavit  of  Williamson  was  introduced  into  the  jury 
room ;  and  the  two  members  of  the  jury,  who  were  called  as  wit^ 
nesses,  state  that  it  was  acted  upon  by  the  jury  as  part  of  the  evi- 
dence before  them,  and  had  an  influence  upon  their  decision. 
This  affidavit  had  been  previously  made  the  ground  of  the  unsuc- 
cessful application  to  which  I  have  before  adverted,  for  the  indict- 
ment of  Candler  for  perjury  on  the  trial  of  Williamson,  and  re- 
mained in  the  possession  of  the  District  Attorney. 


PetiL 
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By  it  WiniamBOQ  deposed,  that  Candler,  on  that  trial,  had     ^J[,*™* 
sworn  that  he  never  saw  him,  WQliamson,  in  the  city  of  London,     ■ 
and  did  never  admit  to  him  that  Petit  was  indebted  only  twenty  t. 

three  pounds  sterling  to  him,  Candler,  or  any  thing  to  that  effect; 
and  that  such  statement  so  made,  by  Candler  upon  oath,  was  in 
an  respects  false. 

This  affidavit  of  Williamson,  who  died  before  the  complamt  of 
Petit  was  preferred,  was  sent  to  the  Grand  Jury  by  the  District 
Attorney ;  and  it  became  a  question,  on  the  trial  of  the  iasue^ 
between  the  parties  to  this  suit,  whether  Petit,  the  defendant, 
caused  or  procured  that  paper  to  be  laid  before  the  Grand  Jury, 
or  was  conusant  of  its  bemg  there?  On  this  point,  the  District 
Attorney  testified,  that  when  the  complaint  of  Petit  against 
Candler  was  pending  before  the  Grand  Jury,  Wm.  M.  Price,  Esq., 
as  Petit^s  counsel,  in  the  presence  of  Petit,  or  afterwards,  request- 
ed that  the  papers  should  go  before  the  Grand  Jury ;  that  he,  the 
witness,  knew  of  no  papers  belonging  to  the  case,  but  the  aflBda- 
vit  of  Williamson,  and  that  in  consequence  of  the  request  of  the 
counsel,  that  affidavit  was  sent  by  him  to  the  Grand  Jury.  He 
Anther  stated,  that  it  was  afterwards  returned  to  him  by  the  jury, 
with  directions  to  prepare  a  bill ;  and  that  upon  that  affidavit, 
and  that  alone,  he  drew  the  bill  against  Candler. 

This  statement  comes  from  the  plaintiff's  witness,  on  his  ex- 
amination in  chief;  and  it  conclusively  shows,  that  the  indictment 
was  based  upon  the  written  evidence  of  Williamson  exclusively, 
and  not  in  any  degree  upon  the  complaint,  or  oral  accusations  of 
Petit,  the  prosecutor,  or  th&  witnesses  of  his  procurement.  It  is 
equally  manifest,  from  the  testimony  in  the  cause,  that  the  oral 
examinations  before  that  tribunal,  did  not  sustain,  and  were  not 
offered  for  the  purpose  of  establishing  the  specific  charges  set  forth 
in  that  indictment. 

But  the  Grand  Jury  had  before  them  both  the  affidavit  and  the 
oral  testimony  of  the  prosecutor  and  his  witnesses ;  and  the  jurors 
may  have  formed  their  opinion  of  the  apparent  guilt  of  the  ac- 
cused, on  the  testimony  of  the  witnesses,  or  on  the  combined 
force  of  that  evidence  and  the  affidavit,  conjointly. 
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^  Tmi,       SuI^  whatever  may  have  been  the  groaDds  of  their  opiiioB,  the 
■I  Di^ct  Attorney,  on  whom  the  duty  doYolved  to  draw  the  bill  of 

T.  indictmeot*  took  the  aflUavit  for  his  guide,  and  framed  the  iadiel* 

^^^^  ment  solely  upon  the  charges  it  preferred ;  and  the  Onnd  Jury, 
by  finding  it,  in  its  present  form,  a  trae  bill,  have  indieled  the  ac« 
cased,  as  being  guilty  of  the  false  swearing  imputed  to  bim  by 
WilGaoison,  and  not  for  the  specific  perjury  charged  upon  him  by 
Fetit,  the  prosecutor;  and,  unless  Petit  is  chargeable  with  tlie  ii^ 
Induction  of  the  affidavit  of  WiHianison,  as  evidenoe  befixre  the 
Geand  Jury,  and  has  diereby  implicated  himsdf  m  the  truth  or 
iaisebood  of  the  statement  it  contains,  how  is  he  to  be  made  re- 
sponsible  for  the  injurious  coasequenoes  of  those  charges  to  Oan* 
dier,  the  plaintifi't  I  observe  that  Petit  is  not  represented  by  any 
witness,  as  adverting  to  that  affidavit,  or  as  availing  himself  of 
the  mattem  it  contains,  in  any  part  of  his  examination  befine  Ihs 
Grand  Inquest  He  is  silent  in  regard  to  it,  and  would  seem  to  be 
unawate  of  its  presence  before  them.  The  same  remark  applies 
to  aH  the  other  witnesses.  The  affidavit,  or  its  contents,  aie  not 
noticed  by  any  of  them.  Petit  was  a  volunteer  in  his  complaint 
to  the  Grand  Jury.  His  avowed  object  was  to  procure  an  in- 
dictment against  Candler,  and  he  was  actively  engaged  in  ae» 
complishiog  his  purpose. 

ir  he  had  relied  upon  the  affidavit  of  Williamson,  as  material  to 
bis  success,  would  he  not  have  pressed  it  upon  the  attention  of  the 
jury  1  It  b  difficult  to  reconcile  his  entire  n^lect  of  that  paper, 
with  the  belief  of  his  agency  in  its  introduction  as  evidence ;  and 
the  more  obvious  solution  of  his  silence  would  seem  to  be,  the  sup^* 
position  of  his  ignomnce  of  its  production. 

But  the  testioMHiy  of  the  District  Attorney  is  relied  on,  as  esta* 
blishing  conclusively  the  agency  of  Petit  in  the  introduction  of  that 
affidavit  to  the  notice  of  the  Grand  Jury,  as  evidence  in  support 
of  his  complaint  The  testimony  of  the  District  Attorney  ii^  that 
he  was  requested  to  send  the  papers  to  the  Grand  Jury«  and  thai 
in  CMipfiance  with  that  request,  knowing  of  no  other  paper,  be 
sent*  the  affidavit  of  Williamson.  At  first  his  recdlection  wa%  that 
the  request  catne  from  Mr.  Price,  the  counsel.  But  Mr.  Price,  he* 
ing  called  as  a  witness,  stated  that  he  had  never  made  any  such 
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feqoest ;  and  the  District  Attorney,  upon  bit  fortlier  exannmu    ^^m  ^ 
ttont  testified  that  his  iropreseion  was,  that  the  request  came  from 
Mr.  Price ;  but  that  if  Mr.  Price  did  not  make  it*  he  is  positivdj 
certain  it  must  have  been  made  by  Petit,  the  defendant. 

I  assarae,  as  the  fair  result  of  this  evidence,  that  the  request 
came  from  Petit,  the  prosecutor.  But  it  was  in  general  tenns,  and 
did  not  specify  the  affidavit  as  one  of  the  papers  to  be  sent.  It 
does  not  appear  that  the  defendant  knew  that  the  afidavit  was  in 
the  possession  of  the  District  Attorney,  or  that  any  such  affidavit 
had  been  made  by  Williamson,  and  there  is  no  evidence  to  show 
tiiat  affidavits  or  proofs,  in  support  of  unsuccessful  complaints^ 
come  into  the  hands  of  the  Dktrict  Attorney,  and  remain  with 
bun.  Was  the  petit  jury,  who  tried  the  issue,  at  liberty  to  inftr 
from  tbe  general  request  without  some  such  additional  evidence, 
tliat  die  affidavit  was  known  to  the  defendant  to  be  with  the  Dis- 
trict Attorney,  and  was  intended  to  be  called  for  by  him  as  evi- 
dence for  the  Grand  Jury  to  act  uponi  Or,  could  the  just  infe- 
lenoe  to  be  drawn  from  that  request,  be  so  strong  as  to  outweigh 
the  evidence  which  results  from  the  entire  silence  of  the  defen- 
dant, and  his  total  disregard  and  neglect  of  the  paper,  when  it  was 
there  1  It  was  the  province  of  the  jury  to  determine  upon  the  cir- 
eumalantial  evidence  before  th^n,  whether  the  defendant  had 
florii  knowledge,  and  acted  with  such  intention  in  regard  to  the 
affidavit,  as  to  render  him  chargeable  with  its  contents,  or  not 
The  better  qmiion  appears  to  the  court  to  be,  that  the  plaintiff 
could  not,  upon  the  evidence  of  the  District  Attorney  alone,  sus- 
tain his  action  upon  the  first  count  in  the  declaration,  on  the 
ground  of  his  agency,  in  causing  the  affidavit  to  be  sent  to  the  jury, 
and  his  consequent  liability  for  the  truth  of  the  charges  it  contains, 
and  which  the  Grand  Jury  have  incorporated  in  the  bill  of  indict- 
ment, and  made  the  grounds  of  their  accusation. 

But,  admitting  him  not  jto  be  held  answerable  for  fliat  affidavit, 
ilill  the  indictment  was  found  upon  his  complaint ;  and  the  oral 
testimony  adduced  by  him,  was  the  effident  cause  that  induced 
Ae  Grand  Jury  to  find  it  He,  therefore,  was  bound  to  show  that 
ha  had  probable  cause  to  believe  the  evidence  he  gave  to  be  true. 
His  defence  was  before  the  jury :  he  probably  Ailed  to  convince 
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Oct  Tens,    tiifim  of  the  sufficiency  of  his  reasons  for  believbg  in  ilie  truth  of 
■  —  the  charges  he  preferred.     Though  the  court  might  not  distarb 

Y.  the  verdict  on  that  ground,  yet,  as  another  trial  is  to  be  granted, 

]^U^J^  he  will  have  another  opportunity  of  vindicating  himself  flpora  the 
charge,  and  if  he  succeeds,  w31  entitle  himself  to  an  acquittal 

The  evidence  in  support  of  the  second  count  of  the  declaratim, 
charging  the  defendant  with  the  maUcious  prosecudon  of  the  in- 
dictment after  it  was  found,  knowing  it  to  be  groundless,  was  the 
affidavit  of  the  defendant  to  put  off  the  trial  of  the  indictment  at 
the  July  term  of  the  Court  of  Sessions,  in  the  year  1828. 

It  appeared,  by  the  testimony  of  the  District  Attorney,  that 
when  the  indictment  against  Candler  was  called  on  to  trial,  at  the 
July  term  of  the  General  Sessions,  in.  1828,  an  applicatbn  was 
made  by  the  counsel  who  acted  for  Petit,  to  defer  the  trial  until 
the  return  of  a  witness^  upon  the  affidavit  of  Petit  of  the  absence 
of  the  witness,  who  was  stated  by  him  to  be  material  for  the  prose- 
cution, and  was  not  expected  to  return  until  the  middle  of  Septem- 
ber, then  next  That  the  indictment  was  subsequently  brought 
on  to  trial,  at  the  October  term  of  (he  court,  when  the  counsel, 
associated  by  Petit,  with  the  District  Attorney,  declared  them- 
selves unwilling  to  proceed  to  the  trial,  on  the  ground  that  the 
perjury  stated  in  the  indictment  differed  essentially  fiom  the 
perjury  which  the  jprosecution  had  intended  to  submit  to  Ae 
Grand  Jury ;  and  consequently,  the  evidence  they  had  to  ofier  on 
the  trial,  would  not  support  the  charge  laid  in  the  indictment:  but 
they  explicitly  stated  to  the  court,  that  if  the  indictment  should  be 
so  amended,  as  to  present  the  charges  actually  preferred  by  Petit, 
they  were  ready  and  willing  to  enter  upon  the  trial,  and  distinctly 
offered  to  do  so^  but  that  the  suggestion  and  offer  were  dedined  by 
Candler. 

The  defendant,  when  he  entered  upon  his  defence,  called  Mr. 
Price,  who  testified  that  he  acted  as  counsel  for  PeUt,  the  defen- 
dant, on  the  occasion  of  his  preferring  Us  complaint  to  the  Grand 
Jury  against  the  plaintiff  for  perjury,  and  spoke  to  the  District 
Attorney  on  the  subject,  but  did  not  request  him  to  lay  the  affidavit 
of  Williamson  before  the  Grand  Jury.  He  further  testified,  that 
he  never  saw  the  indictment  against  the  plaintiff  until  the  day 
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befcre  the  Irial:  that  he  drew  the  affidavit  of  the  defendant  to  put    Oet.  T«n^ 
off  the  trial  in  July,  and  when  he  drew  the  same,  he  had  not  eeen        ^^^* 
the  indictment,  and  was  ignorant  of  its  contents,  but  supposed  it 
had  been  drawn  in  conformity  with  the  oral  testimony  before  the 
Grand  Jury.    That,  on  the  evening  before  the  trial,  Mr.  Duer  and 
himself,  for  the  first  time  saw  the  indictment,  and  immediately 
decided  that  it  could  not  be  sustained  by  the  evidence  they^had  to 
offer :  that  they  communicated  their  opinion  to  the  District  Attor- 
ney, but  that  he  persisted  in  his  determination  to  bring  on  the  cause 
to  trial.    That,  on  the  following  day,  when  the  District  Attorney 
moved  to  bring  on  the  trial,  they  declined  appearing  as  counsel 
for  the  prosecution,  but  distinctly  offered  to  proceed  to  the  trial, 
provided  the  indictment  should  be  so  altered,  as  to  conform  to  the 
oral  testimony  before  the  Grand  Jury,  which  offer  being  refused, 
they  abandoned  the  prosecution  of  the  indictment 

After  the  plamtiff  first  rested  the  cause,  and  before  the  defence 
was  opened,  the  counsel  for  the  defendant  moved  for  a  nonsuit ; 
First :  that  if  the  affidavit  of  Williamson  was  the  foundatbn  of 
the  bdictment,  the  defendant  could  not  be  charged  as  the  author, 
or  instigator,  of  the  prosecution ;  and  it  did  not  appear  that  he 
had  testified  to  any  fact,  in  support,  or  in  corroboration  of  the  tesfi- 
mony  of  Williamson :  and  if  the  indictment  was  found  by  the 
Grand  Jury  on  the  oral  testimony  before  them,  then,  the  bill 
having  assigned  the  perjury,  different  from  that  testimony,  the 
defendant  was  not  chargeable  with  the  consequences  of  the  prose- 
cation,  caused  by  the  mistake  or  error  of  the  jury,  or  the  public 
prosecutor :  and  that  the  affidavit  of  Petit,  to  put  off  the  triial,  could 
not  implicate  him^  as  a  party  prosecuting  the  indictment ;  because 
Ae  affidavit  showed  his  ignorance,  at  the  time,  of  the  fact,  that  the 
indictment  did  not  embrace  the  complaint  he  preferred  and  sup- 
ported before  the  Grand  Jury ;  and  the  counsel  for  the  prosecu- 
tion* the  District  Attorney,  and  the  oppofling  counsd,  must  also 
have  been  ignorant,  or  unaware  oi  the  specific  charge  contained 
in  the  indictment;  inasmuch  as  the  evidence  disclosed  by  the  affi- 
davit, and  for  which  the  trial  was  deferred,  could  not  be  material 
to  the  prosecution  of  that  charge ;  and  because,  a  prosecuting  party 
8  not  amenable,  and  ought  not  to  be  held  responable  for  the  mis-> 
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Ctetf«iiip  takes  or  erix>re  of  the  Graiid  Jury,  in  directing  the  Imiii,ot 

«  in  which  the  indictmeDt  is  to  be  drawn,  or  of  the  District  Attorney, 


y.  in  drawing  up  the  same, 
^y^  ^  The  Judge  expressed  his  opinion,  that  the  plamtiff  could  not 
recover  on  the  first  count  of  the' declaration;  which  charged  the 
defendant  with  havmg  falsely  and  maliciously,  and  without  tea- 
sonahlCf  or  probable  cause,  indicted  and  procured  to  be  indicted, 
the  plaint!^  for  the  crime  of  perjury,  without  further  evidence  : 
but,  as  to  the  second  count,  charging  the  defendant  with  the  ma- 
lidons  prosecution  of  the  indictment,  be  inclined  to  the  opinion, 
lor  the  purposes  of  that  trial,  that  the  plaintiff  had  offered  sufficient 
evidence  to  support  the  charge^  and  he,  therefore,  denied  the  mo- 
tion fer  a  nonsuit. 

Further  testimony  was  produced  on  both  sides,  which  it  is  not 
material  to  state ;  and  the  jury,  after  receiving  the  charge  of  the 
Judge,  gave  a  verdict  for  the  plaintifl^  on  the  two  fiiBt  counts  of  the 
declaration,  for  f  12,600  damages. 

Several  exceptions  were  taken  to  the  opinion  and  cha^  of  the 
Judge ;  but,  as  the  court  express  an  ofHnion  on  one  only  of  the 
ezcepdons,  that  part  alone  of  the  charge  will  be  noticed. 

It  has  reference  to  the  second  count  of  the  declaralbn,  chaigii^ 
the  defendant  with  the  malicious  prosecution  of  the  indictment; 
and  upon  which  pdnt  an  opinbn  was  expressed,  that  if  in  fact  the 
defendant  was  under  a  misapprehension  of  the  specific  charge 
contained  in  the  indictment,  or  was  wholly  ignorant  of  its  ccutents^ 
he  is  not  in  jud^ent  of  law  to  be  excused  from  the  consequences 
of  prosecuting  that  indictment.  In  this  direction  the  court  cannot 
concur. 

If  the  defendant  had  been  apprized  of  the  specification  of  the 
peijmy,  assigned  by  the  Grand  Jury,  or  had  been  chargeable  with 
knowledge  of  the  contents  of  the  indictment,  he  would  have  been 
answerable  for  the  cinsequences  of  the  prosecution ;  and  it  may 
be  oonceded,  that  if  he  had  volunteered  his  aid  in  prosecuting  the 
mdictment  without  knowing  its  contents,  and  without  inquiry  into 
Ae  nature  or  extent  df  the  crime  it  unputed  to  the  plaintiff,  he 
Would  have  been  equally  culpable,  as  if  he  had  acted  with  full 
Imowledge  of  the  charge  he  was  jiroeecuting*  and  would  have  been 
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i^pa%  liaUe  to  answer  in  damages  lo  tbe  i njumd  party ;  becaQsey   Oct  T«a% 
.he  grievance  to  the  accused  would  have  been  the  same ;  and  the  * 

party  thus  implicating  himself  as  prosecutor,  must  be  considered  as  v. 

ntentionally  adopting  tbe  charge,  whether  true  or  fiJse^  which 
the  indictment  preferred.  But  no  mich  intendment  can  be  made 
in  this  case.  The  opinion  and  charge  of  tbe  Judge^  aasomed  the 
ftct,  of  the  defendant's  total  ignorance  of  the  cotttentotif  the  in- 
dictment, and  miflappiehenflion  of  the  specific  charge  of  peijnrgr 
which  it  contained.  There  was  material  eyidenee  tending  to  the 
conclnmon,  that  such  was  in  £bu^  the  case,  and  that  the  intention 
of  the  defendant  was  to  prosecute  the  charges  he  had  Uuneelf  pre» 
ferred  hekm  the  Grand  Jury,  and  that  he  supposed  the  indietnent 
to  have  been  found  for  thosecharges,  and  notfor  the  false  sweaiinA 
specified  in  tbe  affidavit  of  Williamson.  It  is  not  a  case  of  blind 
or  indiscriminate  prosecution  of  the  pkinti^  for  whatever  oflenee 
he  might  be  charged  with. 

The  defendant's  purpose  was  the  pursuit  of  a  specific  charge^ 
which  be  had  leaeon  to  believe  was  the  foundatieii  of  the  indicts 
ment,  and  he  cannot  be  justly  implicated  as  the  intentional  pioi^ 
color  of  a  dilflferent  accusation,  in  which  he  had  no  agenf^,  and 
which,  upon  its  coming  to  his  knowledge,  be  immediately  di»- 
avowed. 

The  only  proof  to  charge  him  with  the  prosecution  of  the  indidU 
ment,  was  the  affidavit  made  by  him  to  put  off  the  trial.  But  he 
produced  evidence  which,  bis  counsel  contended,  was  sufioenl  to 
ehow  that  he  was  ignorant  of  the  contents  of  the  indictment  when 
be  made  thai  affidavit,  and  that  he  did  then  suppose  and  believe 
that  the  charges  it  contained,  were  those  which  he  had  jupefened^ 
and  meant  to  prosecute ;  and  the  fact,  which  is  in  proof,  thai  hie 
counsel  was  ignorant  of  the  contents  of  the  indictment,  and  tbe 
farther  circumstance,  that  the  evidence  expected  from  the  abatot 
witne9s,  was  to  establish  the  charge  the  psoeeeutor  had  preferred^ 
and  did  not  apply  to  the  accusations  made  by  WiIiiamBon»  aae 
justly  urged  by  the  defendant,  as  cogent  arguments  of  his  igoo^ 
ranee  d  the  qpeeifications  of  the  perjury  which,  the  biQ  of  indict* 
ment  contained.  Surely  then,  his  testimony  to  that  point  was 
entitled  to  coninderatUHi,  and  he  had  a  rig^t  to  the  opinion>of  tbe 
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Get  Tenn,  jury  Upon  its  safficiency  to  establidi  the  fact  on  which  he  rested 

4....— .i.  his  defence. 
Candlar  j^  ^j^^  j^^  j^^^  j^^^  satisfied  that  he  did  not  intend  to  prosecute 

£|^^j^  ^  the  charges  of  perjury  laid  in  the  indictment ;  that  he  had  suffi- 
cient reason  to  suppose,  and  did  believe,  that  the  indictment  was 
for  the  specific  o£fence  of  false  swearing,  which  he  had  assigned, 
and  that  his  intention  was  to  prosecute  that  accusation,  and  none 
other,  they  ought  not  to  have  found  him  guilty  on  the  second 
count  of  the  declaration* 

But  the  charge  of  the  Judge  precluded  all  inquiry  into  the  cir- 
cumstances under  which  the  affidavit  was  made ;  and  in  effect, 
pronounced  the  act  of  making  it,  for  the  purpose  for  which  it  was 
used,  sufficient  evidence  to  charge  the  defendant  with  the  conse- 
quences of  a  malicious  prosecution,  if  the  charges,  contained  in 
the  bill  of  indictment,  were  groundless,  and  he  had  no  probable 
cause  for  believing  them  to  be  true.  We  think  the  charge  was, 
in  that  respect,  erroneous ;  and  without  expressing  any  decided 
ojMnion  upon  any  other  point,  we  must,  for  this  cause  alone,  set 
aside  the  verdict 

As,  however,  the  merits  have  been  discussed  at  laif;e  with  much 
ability,  by  counsel,  and  the  attention  of  the  court  has  necessarily 
been  drawn  (o  some  of  the  prominent  features  of  the  controversy, 
it  is  deemed  advisable  to  state  some  of  the  general  views  of  the 
court,  for  the  government  of  the  parties. 

In  the  first  place,  it  results  from  the  cqpimon  already  expressed, 
that  the  defendant  is  to  be  permitted  to  defend  himself  against  the 
second  count  of  the  declaration,  which  charges  him  with  the 
malicious  prosecution  of  the  indictment,  by  showing  that  he  was 
ignorant  at  the  time  of  its  contents,  and  did  suppose  and  believe 
it  to  be  founded  upon  the  evidence  offered  by  him  to  the  Grand 
Jury,  and  that  it  was  his  intention  to  prosecute  the  charge  which 
he  had  preferred,  and  not  the  charge  which  the  Grand  Jury  had 
made  the  ground  of  their  bilL  But  this  defence  must  be  proved 
to  the  satisfaction  of  the  jury.  It  is  not  sufficient  for  the  defen- 
dant to  aver  his  ignorance  of  the  contents  of  the  indictment  nor  are 
the  court  to  be  understood  as  intimating  that  such  ^orance,  if  ad- 
mittedt  would  of  itself  excuse  him.    He  must  satisfy  the  jury  that 
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he  was  niisled  by  the  act  of  the  Grand  Jury,  in  sabstituting  other  ^ 
and  different  imputations  of  perjury,  for  those  which  he  had  afcii* 
bed  to  the  plaintiff,  and  that  hia  btm&fide  intention  was  to  prose* 
cute  the  charges  he  had  preferred,  and  not  those  substituted  by 
the  jury ;  that  he  acted  under  the  convicUon,  that  the  indictment 
was  for  the  charges  preferred  by  him,  and  that  he  was  warranted 
in  that  conclusion,  and  had  no  reason  ibr  dbtrusting  its  correct* 
ness.  The  proof  lies  upon  him ;  but  if  he  succeeds  in  establidi* 
ing  to  the  satisfaction  of  the  jury,  that  he  acted  under  an  igno- 
rance and  misapprehension  of  the  contents  of  the  indictment,  and 
upon  the  intention  to  prosecute,  and  the  belief  that  he  was  prose* 
cuting  his  own  charges,  and  not  those  substituted  by  the  Orand 
Jury,  he  will  discharge  himself  from  liability  as  the  mere  prose- 
cutor of  an  indictment  of  which  he  was  not  the  author,  under  the 
second  count  of  the  declaration. 

But  to  establish  a  fuU  defence  to  that  count,  the  defendant 
must  show,  that  the  informaUon,  actually  given  by  him  to  the 
Orand  Jury,  and  the  evidence  laid  before  them  by  his  ageneyy 
was  not  such  as  to  justify  them  in  accusing  the  plainUff  of  the 
fiilse  swearing  specified  in  the  indictment  For,  if  the  finding  of 
the  jury,  as  embodied  in  the  bill,  is  imputable  to  his  agency,  ot 
instigation,  he  is  answerable,  both  for  causing  and  procuring  the 
plaintiff  to  be  indicted,  and  for  the  prosecution  of  the  indictmeBl 

against  him. 

This  leads  us,  in  the  second  place,  into  an  inquiry  into  the 
connderations  connected  with  the  first  count  of  the  deckratioii^ 
cha^ng  the  defendant  with  maliciously  causing  the  plaintiff  to 
be  indicted. 

Two  grounds  are  taken  isk  support  of  this  count  The  first, 
that  the  affidavit  of  Williamson,  upon  which  (it  is  said)  die 
bin  was  found,  was  sent  by  the  District  Attorney  to  the  Orand 
Jury,  at  the  request  of  the  defendant :  And  secondly,  that 
the  indictment  was  found  upon  his  complaint,  and  by  hw 
agency  and  procurement ;  that  he  is  responnble,  therefore,  for 
the  injuries  it  infiicted  upon  the  plaintiff;  and  that  the  mis- 
takeif,  or  enors  of  the  jury,  in  specifying  the  charges,  and  stat- 
ing the  grounds  of  the  accusation  he  intended  to  prefer,  ferm 
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18t9. 

tioiL 

In  the  fint  place,  then,  if  the  defendant  did  direct  the  affidavit 
of  Williamson  to  be  laid  before  the  Grand  Jury,  with  the  inten-* 
tiou  and  design  to  influence  the  decision  of  the  Judges  upon  his 
complaint,  and  induce  them  to  indict  the  accused  for  tbe  perjury 
it  assigns,  he  is  answerable  for  the  chaiges  the  bill  of  indictment 
contains^  and  the  jury  would  be  warranted  in  convicting  him  on 
both  counts  of  the  declaration.  But,  whether  that  affidavit  was 
sent  by  his  procurement,  with  such  intention,  or  not,  is  a  ques- 
tion for  the  jury,  under  the  direction  of  the  Judge«  upon- the^pcints 
of  law  it  may  involve* 

.  The  views  which  are  taken  by  the  court,  of  thu  branch  of  the 
case,  have  already  been  stated,  and  I  have  but  a  few  brief  remarks 
to  add. 

The  genera]  request  to  the  District  Attorney,  that  all  the  pa- 
pers might  be  sent  to  the  Grand  Jury,  certainly  is  evidence  bear- 
ing upon  tbe  question  which  the  jury  is  to  consider ;  but,  standing 
alone,  it  would  not  be  conclusive.  It  admits  of  exfdanatMn 
which  may  weaken,  or  wholly  destroy  its  force.  If,  for  example, 
the  request  was  made  without  any  knowledge  or  cause  for 
believing  that  the  affidavit  was  in  the  possession  of  the  IHstrict 
Attorney ;  if  that  affidavit  bore  upon  it  the  evidence  of  the  refusiil 
of  the  former  inquest  to  find  a  bill  upon  it,  and  if  any  satisfactory 
reason,  having  no  reference  to  the  affidavit,  can  be  asragned  for 
the  general  request  of  the  prosecutor,  that  the  papers  might  be 
sent  to  the  Grand  Jury,  the  fair  presumption  would  be,  that  tbe 
request  was  made  without  any  intention  or  design  of  bringing 
that  affidavit  to  the  notice  of  the  jury,  or  making  use  of  it  as 
evidence  in  support  of  the  complaint  And  that  presumption 
would  be  strengthened  by  the  fact,  that  no  reference  was  had 
to  it,  and  no  use  made  of  it  by  the  prosecutor,  or  any  of  bis  wit^ 
nesses,  in  aid  of  the  oral  testimony. 

•.  But,  if  it  shall  appear  that  the  request,  though  made  in  general 
t^rcDs,  was  understood  by  the  defendant  to  refer  to  and  embrace 
tbe  Affidavit ;  if  the  defendant  knew  that  the  District  Attorney  had 
that  paper  in  his  possession,  and  that  it  was  embraced  in  his  requests 
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the  inferience  would  be  Btrong,  that  heintended  it  as  part  of  his   Oct.  Temr 
evidence,  and  the  use  made  of  it  by  the  jury,  in  their  deliberatjon  . 

upon  the  charge  he  preferred,  might  implicate  him  in  the  results  ^,  *' 
to  which  it  has  led.  The  questions  arising  upon  the  introduction  ^  ^^ 
and  use  of  this  affidavit,  are  to  be  submitted  with  these  quaM- 
cations,  and  under  these  aspects,  to  the  jury,  by  whom  the 
cause  shall  be  tried,  and  who  will  receive  such  instruction  and 
advice  in  relation  to  them,  as  the  evidence  may  appear  to  the 
Judge  to  call  for. 

The  remidning  ground  for  implicating  the  defendant  in  the 
consequences  of  the  indictment,  as  the  author  or  instigator  of  it, 
under  the  first  count  of  the  declaration,  is,  the  general  fiict,  which 
the  evidence  conclusively  establishes,  that  his  infcnmation  was  the 
occasion  and  cause  of  its  being  found. 

The  two  members  of  the  Grand  Jury,  who  have  been  efiimined, 
agree  that  they  were  influenced  by  the  oral  testimony,  in  coming 
to  the  determination  to  find  the  bill,  and  one  of  them  testifies,  that 
the  indictment  was  founded  upon  that  testimony,  though  he  has 
no  doubt  that  the  affidavit  of  Williamson  had  some  weight  with 
the  jury.  The  other  juror,  indeed  ascribes  much  greater  efficacy 
to  that  affidavit.  His  testimony  is,  that  it  induced  the  Grand 
Jury  to  enter  upon  the  investigation  of  the  complaint 

Whatever  the  agency  was,  which  the  affidavit  had  in  the  pro- 
ceedings of  the  jury,  it  was  sent  by  that  body  to  the  District  Attor- 
ney, and  was  made  by  him  the  sole  ground  of  the  bill  he  drew  for 
them;  and' they  gave  that  bill  their  sanction.  It  does  not  appear 
that  any  part  of  the  oral  testimony  was  sent  to  the  District  Attor- 
ney, and  his  testimony  is  decisive,  that  the  indictment  was  not 
founded  upon  that  evidence. 

The  plaintiffs  counsel,  upon  this  statement,  strenuously  con- 
tend, that  the  defendant  having,  by  his  complaint  before  the  Grand 
Jury,  and  the  oral  testimony  adduced  by  him,  in  addition  to  bis 
own  oath,  caused  the  plaintiff^  to  be  indicted,  he  is  answerable  for 
the  consequences  of  the  prosecution  to  the  plaintiff,  notwithstand- 
ing the  variance  between  the  indictment  and  the  proof;  and  that 
the  defects  of  the  indictment,  or  the  mistake  or  misapprehenoon 
of  the  Grand  Juiy,  or  the  District  Attorney,  in  so  firaming  the 
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0«.  J^fttt    bH  as  to  make  the  tpecificatioii  of  perjury,  given  by  WiUiainson 

>  ill  Us  affidavit,  the  ground  of  the  chai^ge,  instead  of  the  testimony 

of  the  witnesses,  who  were  orally  examined  by  the  jury,  form  no 


Cndler 

P«tit        defence  or  excuse  for  him. 


But  the  counsel  for  the  defendant  object,  that  he  b  not  charge- 
Mt  with  the  mistakes  of  the  Grand  Jury,  and  is  not  to  be  heU 
answerable  for  accusations  which  were  never  made  by  him,  or 
itooeived  his  sanction,  merely  because,  upon  the  occasion  of  his 
complaint  on  other  grounds,  the  Grand  Jury  acted  upon  charges 
to  which  he  was  a  stranger. 

The  ibrce  of  this  objection  is  felt  by  (he  court,  and  cases  m%ht 
occur,  in  which  it  would  be  decisive.  Mliere  the  Grand  Jury 
pass  by  the  charges  of  the  prosecutor,  and  indict  for  a  different 
oflence,  upon  other  proof  not  introduced  by  him ;  or,  where  the 
-variance  tif  the  -indictment  from  the  evidence  introduced  by  the 
prosecutor,  is  so  wide  as  to  repel  the  presumption,  or  belief,  that 
the  aecusing  tribunal  was  influenced  by  his  information,  or 
acted  upon  his  complaint,  he  cannot  be  amenable  for  the  conse* 
qdences  of  the  indictment  to  the  accuseds  in  an  action  for  a  ma- 
licious piDsecntion ;  but,  a  discrepancy,  or  variance  between  the 
testimony  of  the  prosecutor,  and  the  specification  of  the  charge  in 
the  bill  of  indictment,  where  the  jury  indict  avowedly  upon  the 
complaint  of  the  prosecutor,  and  for  the  oflence  he  imputed  to  the 
accused,  will  not  avail  the  proeecutor,.for  his  defence  against  his 
nuilidous  prosecution ;  and  he  must  stilt  show,  that  his  own  com- 
plaint, and  the  charges  he  preferred,  sim)  which  led  the  Grand 
Jury  to  indict,  were  true,  or  were  made  upon  probable  cause,  to 
defend  himself  agaiost  this  action.  To  this  latter  class,  the  pre- 
sent case  appears  to  the  court  to  belong.  They  cannot  be  un- 
imndful  of  the  fact,  that  the  defendant  was  the  primary  and  effi- 
dent  cause  of  the  prosecution.  He  preferred  a  complaint  before 
the  Grand  Jury  against  the  jdaintiff,  on  a  charge  of  perjury,  upon 
the  trial  of  the  indictment  against  Williamson,  and  the  affidavit  of 
Williamson  was  sent  by  the  public  prosecutor  to  the  jury,  in  con- 
sequence of  that  complaint,  on  his  application  for  papers,  and  as  a 
paper  called  for  by  him. 
Tlien  is  it  not  literally  true,  that  the  defendant  did  cause  and  pro- 
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care  flMindkstineQt  to  be  foand  against  the  plamtiffll^  ^'alT™* 

contains,  vary  from  the  accusations  preferred  by  him ;  but  yet  it  was  -^ 

his  coiuplaint  that  led  to  the  iDvestigatioD ;  and  the  evidence,  eli«  ▼« 

cited  by  that  complaint,  and  the  inquiry  consequent  upon  it,  in- 
duced the  jury  to  find  the  bill;  and  the  affidavit,  which  had  been 
disra^arded  by  the  former  Grand  Jury,  or  failed  to  satisfy  them, 
must  have  owed  the  credit  and  consequence  it  acquired,  with  the 
subsequent  Grand  Jury,  to  the  parol  tesUmouy  of  the  prosecutor 
and  bis  witnesses.  This  affidavit  accused  the  plaintiff  of  perjury 
on  the  same  trial ;  and  the  charges  it  contained,  referred  to  the 
same  point  of  the  plaintiff's  testimony,  with  the  oral  statements  of 
the  defendant. 

The  charges  preferred,  before  the  Gkand  Jury,  by  the  defendant 
against  the  plaintiff^  were,  that  he  had  sworn  falsely  in  his  state- 
ment of  the  balance  due  to  him  from  the  defendant^  and  in  his 
denial  of  any  personal  acquaintance  with  'Williamson*  And  the 
charge  of  Williamson,  in  h»  affidavit,  wa%  that  the  plaintiff  had 
sworn  upon  that  oocasbn,  that  he  never  saw  Williamsoa  in  the 
cky  of  London,  and  did  never  admit  to  him,  that  Petit  the  defen* 
dant,  was  indebted  to  him  in  only  twenty  three  pounds  sterlings 
and  that  ench  etatement  was  in  all  respects  fidse.  The  crime  iia- 
puted,  by  both  charges,  to  the  plaintiff,  was  perjury,  committed  at 
the  same  trial,  in  his  testimony  to  the  same  points,  namely,  his 
aiequamtance  with  TVilliamson,  and  the  amount  of  his  demand 
against  Petii,  the  defendant :  yet,  the  two  specffications  oi  the 
false  swearing,  of  which  the  plaintiff  was  accused,  though  relating 
to  the  same  subject,  differed  so  widely  from  each  other,  that  the 
defendant  n^g^ht  possibly  be  prepared  to  prove  the  one,  but  be 
unaUe  to  substantiate  the  other.  It  would  be  unjust  to  require  of 
him,  to  sustain  the  charge  which  he  never  authorized.  Bat  die 
accusation  be  did  prefer,  he  was  bound  to  justify.  And  rf  the 
statements  he  made,  and  wluch  led  to  the  prosecution,  were 
groundless,  and  his  complaint  malicious,  and  without  proba- 
ble cause,  justice  inquires  that  he  should  respond  in  damages^  for 
the  injury  the  prosecution  has  done  to  the  plaintiff,  though  the 
charges  inserted  in  the  indictment,  found  at  his  instigation,  by  the 
mistake,  or  Busoonoeption  of  the  jury,  are  not  in  exact  confennity 
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^mL™*  ^  ^^^  ^^^  testimony  adduced  by  him  in  support  of  his  ooroplaiirt. 
-'  If  then,  w&are  at  liberty  to  decide  the  question  upon  principle,  we 
must  hold,  that  he  ought  not  to  be  required  to  defend  and  justify 
the  charges  made  by  the  jury,  and  to  which  he  was  not  accessary, 
but  that  he  is  bound  to  substantiate,  or  show  sufficient  probable 
ground  for  the  charges  preferred  by  himself.  And  this  measure 
of  justice  may  be  meted,  by  holding  him  respondble  for  the  pro- 
secuUon,  which  he  instigated  and  procured  to  be  moved  against 
the  plaintiff,  but  admitting  him  to  show,  in  his  defence,  that  the 
charges  he  really  did  in  truth  prefer,  were  true,  or  made  upon  |Hno- 

\  bable  cause,  and  thus  to  repel  the  imputation  of  malice. 

y  The  substance  of  the  plaintiff's  grievance  is,  that  the  defendant, 

ftdsely  and  maliciously,  and  without  probable  cause,  procured 
him  to  be  indicted,  for  corruptly  swearing  to  false  statements,  on 
his  examination,  as  a  witness,  on  the  trial  of  Williamson. 

The  proof  is,  that  the  indictment  was  found  against  the  plaintifl^ 
for  perjury,  on  the  complaint  of  the  defendant,  charging  him  with 
wilful  and  corrupt  false  swearing,  in  his  testimony  on  that  trial : 
and  the  discrepancy  between  the  evidence  and  the  pleadings, 
which  the  defendant  makes  the  ground  of  his  objection,  is  in  the 
specification  of  the  statement,  in  which  the  perjury  is  atlq;ed  in 
the  bill  found  by  the  jury  to  conost  But  the  evidence  fuDy 
proves,  that  the  prosecution  was  solicited  and  procured  by  the  de- 
fendant. He  preferred  the  complaint  before  the  Grand  Jury ;  he 
produced  witnesses  in  support  of  the  accusation,  and  the  oral  tes- 
timony, produced  by  him,  determined  the  juiy  to  find  the  bUl. 
The  District  Attorney  expressly  stated,  that  he  should  have  taken 
no  measures  towards  the  indictment  of  the  plaintiff,  but  from  the 
earnest  solicitations  of  Petit  and  Clibum ;  and  the  two  Grand 
Jurors,  who  were  examined  as  witnesses,  concurred  in  testifying 
that  there  would  have  been  no  bill  found,  without  the  oral  testi- 
mony, before  them,  of  the  witnesses  on  the  part  of  the  prosecution. 
Can  the  defendant  then  complain,  that  he  is  held  liable  to  make 
reparation  for  the  injury  inflicted  by  his  own  agency  7  Or,  shall 
he  avail  himself  of  the  objection  to  the  form  of  the  indictment,  to 
escape  retribution?  The  action  against  him  is,  for  causing  the 
indictment  to  be  found.    The  grievance  was,  the<M>miplajnt  before 


Petit 


THE  CITY  OP  NEW.YOIIK.  84S 

tSii  Grand  Jury,  and  the  evidence  adduced  in  support  of  tke    ^^^ 

charge  of  perjury  preferred  by  him  against  the  plaintiff.     The  bill  — 

of  indictment,  was  the  form  given  by  the  jury  to  the  accusation*        ^r. 

but,  the  gist  of  the  action  is,  the  false  and  malicious  accusation  of 

the  defendant  against  the  plaintiff,  of  the  crime  of  which  he  had 

no  probable  ground  for  supposing  htm  to  be  guilty  ;  and  it  was  in* 

cumbent  on  the  plaintiff  to  prove,  that  such  false,  malicious  and 

groundless  charge  was  preferred,  and  that  the  indictment  was  the 

result  of  that  complaint.     It  is  said,  that  the  proof  is  variant  from 

the  charge  of  which  the  plsdntiff  complains.     He  was  bound  to 

prove  the  falsehood  of  the  charges,  preferred  by  the  defendant,^  and 

his  malice  in  preferring  them.     Malice  would  be  inferrable,  from 

the  absence  of  probable  cause  for  believing  the  charge  to  be  true ; 

and  it  might  be  sufficient,  in  the  first  instance,  for  the  plaintiff  to 

show  his  acquittal,  by  a  jury,  of  the  charge,  upon  a  trial  on  the 

merits,  to  put  the  defendant  upon  his  defence,  and  to  require  him 

to  show,  that  he  had  probable  cause  for  believing  the  accusation 

to  be  true  at  the  time  it  was  made. 

But  to  entitle  the  plaintiff  to  a  verdict,  he  must  prove,  that  the 
indictment  was  found  upon  the  complaint  of  the  defendant,  and 
by  his  agency  and  procurement.    The  evidence  before  the  Grand 
Jury,  upon  which  the  indictment  is  found,  must  be  disclosed,  and 
it  will  be  open  to  the  defendant  to  show,  that  the  charges,  prefer- 
red by  him,  or  which  he  adduced  evidence  to  establish  before  die 
jury,  were  true ;  or,  that  he  had  probable  cause  for  believing  them 
to  be  true;    And  he  will,  upon  that  trial,  have  the  full  benefit  of 
his  objections,  to  answer  for  charges  introduced  into  the  indict- 
ment, on  evidence  to  which  he  was  not  accessary.     In  this  form 
of  proceeding,  the  whole  matter  will  come  before  the  jury,  and  the 
ulterior  questions  of  law  to  arise  upon  it,  will,  on  the  request  of  the 
parties*  be  reserved  for  the  further  consideration  of  the  court 
One  fiirther  question  was  raised,  to  which  I  will  briefly  advert 
It  will  be  observed,  that  two  distinct  charges  of  perjury  were 
preferred  by  the  defendant  against  the  plaintiff:  one  for  fiedsely 
swearing  to  a  larger  demand  than  he  really  had  against  the 
defendant ;  and  the  other  for  falsely  stating  that  he  had  no  per- 
sonal acquaintance  with  Williamson :  and  the  question  i9«  wb^ 
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Oet  Term,  ther  the  plaintiff  must  diow  both  charges  to  be  false  and  malicioufly 
.  to  sustain  his  action ;  or,  whether  the  proof  of  the  falsehood  and 
malice  of  either  is  sufficient ;  and  on  this  point,  the  qpinion  of  the 
court  is,  that  the  proo^  by  the  defendant,  of  the  probable  cause 
for  believing  the  plaintiff  to  have  sworn  falsely,  in  denying  his  per- 
sonal acquaintance  with  Williamson,  would  be  no  defence  for 
him,  against  the  legal  consequences  of  the  falsity  and  malice  of 
the  charge  against  him,  of  perjury  in  his  testimony,  as,  to  the 
state  of  his  accounts  with  the  defendant.  To  secure  him  a 
cmnpUte  defence  from  them,  against  the  plaintiff's  action,  as 
respects  that  charge,  he  must  prove  to  the  satisfaction  of  the 
jury,  that  he  had  probable  cause,  at  the  time  he  made  itf  to 
believe  it  to  be  true ;  and  if  he  fails  in  his^  justification  of  that 
charge^  though  he  may  succeed  in  justifying  the  other,  he  ¥dll  be 
liable  to  damages  for  the  injury  to>he  plaintiff,  by  the  prosecution 
of  the  charge  he  is  unable  to  justify. 

Aeto  trial  granUd. 


MU, — ^Upon  tiie  new  tiiil,  which  wu  conducted  before  the  Chief  Justioe,  upon 
4he  piilMvi4ee  hid  down  in  the  preeeding  opinion,  the  pUtbtiff  agein  obtiined  e 
veidicl* 
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Oet.  TerM, 
1899. 


Benjamin  Corlies,  Joseph  W.  Gorlies  and  James  Mabbit    ^**^J2^"* 

Gkfdner  and 
VtrtW  Gardner. 

James  Gardner  and  George  Gardner. 

Th«plainti&,  (auctioneers,)  sold  to  the  defendants  a  quantity  of  goods,  by  anctioiir 
to  be  paid  for  in  an  approved  endorsed  note,  at  six  months.  The  plaintifis  having 
delivered  the  goods,  demanded  the  note,  which  being  refused,  they  immediately 
commenced  an  action  for  goods  sold  and  delivered*  The  defendants  contended 
that  the  action  should  have  been  special,  for  the  non-delivery  of  the  notes,  and 
that  indthUalu$  aasumprit  would  not  lie  until  the  credit  had  ezpired. 

Held  that  the  sale  and  delivery  of  the  goods  were  conditional,  and  that  the  plaintiiBi 
upon  the  non-compliance  with  the  conditions  of  sale,  by  the  defendants,  might 
reclaim  their  goods,  or  treat  the  sale  as  an  absolute  one,  without  credit,  and 
bring  their  action  for  the  price  without  delay. 

Assumpsit  for  goods  sold  and  delivered.  The  plaintifis  proved* 
at  the  trial,  the  sale  and  /lelivery  of  the  goods  to  the  defendants^ 
(amounUng  to  $%87.S2)  on  the  23d  of  March,  18S9.  That  the 
goods  were  sold  by  auction,  and  that  the  terms  of  sale  were  an 
approved  endorsed  note,  at  six  months.  On  the  29th  of  March,  the 
plaintifib  called  upon  the  defendants  for  the  note,  which  they  re- 
cused to  give,  and  on  the  day  following,  this  action  was  commenced. 

The  plaintiffs  also  proved  that  when  notes  were  not  given 
according  to  the  stipulated  condition,  the  sale  was  deemed  by 
them,  a  sale  for  cash. 

Upon  this  state  of  facts,  the  defendants  moved  for  a  non-suit, 
upon  the  ground  that  the  action  for  goods  sold,  had  been  prema- 
turely brought.  That  the  remedy  of  the  plaintiffs,  if  they  had  a 
cause  for  action,  was  upon  the  special  agreement;  that  the  action 
should  have  been  for  the  non-delivery  of  the  note,  and  that  they 
could  not  recover  for  goods  sold,  until  the  time  of  credit  had  ex- 
pired. 

The  Chief  Justice  (before  whom  the  cause  was  tried)  denied 

the  motion,  and  a  verdict  for  $287  32  was  returned  in  favor  of 

the  plaintiffs.  The  defendants  having  excepted  to  the  opinion  of 
VOL.  II.  44 
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Mr.  Joseph  WaOxs  for  the  defendants  contended. 


Oet  Temi,    the  Chief  Justice,  now  moved  to  set  aside  the  non-suit,  and  for  a 
^^' new  trial. 

CoriiM  tad 

otbtn 

▼. 

Qaidner   sad 

OwdiMr.         I,  That  the  action  was  prematurely  brought  for  goods  sold  and 
delivered,  as  the  credit  for  which  they  were  sold  had  not  expired, 

II.  That  the  contract  being  executory,  die  plaintiffs  ought  to 
have  declared  specially  for  the  non-delivery  of  the  note,  as  the 
agreement  made,  at  the  time  of  the  sale  of  the  goods,  was  open 
between  the  parties,  and  still  in  force. 

III.  That  the  plaintiffs  were  not  bound  to  deliver  the  goods,  until 
an  approved  note  was  given  ;  having  delivered  the  goods,  they 
agreed  to  the  time  of  credit  upon  which  they  were  sold ;  conse- 
quently they  had  no  cause  of  action  until  the  expiration  of  the 
credit,  except  on  the  special  agreement,  for  not  delivenog  the 
note. 

IV.  The  evidence  of  the  plaintiff's  custom,  in  considering  sales, 
for  an  approved  note,  when  the  note  is  not  given,  as  cash  saks^ 
ought  not  to  have  been  admitted,  as  it  was  not  shown  that  such 
was  the  general  custom  among  auctioneers  or  merchants  ; 
neither  was  it  proved,  that  the  plaintifls  gave  such  notice  to  the 
buyers  who  attended  their  sales.  [4  East.  147.  4  Bos.  and  PvL 
SSO.  Lam  on  Jisswnp.  6.  18.  J.  R.  451.  1  Cmm^s  R.  S78. 9. 
4.  A.  664.] 

Mr.  jp.  Clarke,  contra^  for  the  plaintifb,  contended. 

I.  That  the  action  was  properly  brought  for  .goods  sold  and 
delivered, — ^the  same  having  been  sold  at  auction,  and  the  de- 
fendants having  refused  to  avail  themselves  of  the  privilege  of 
giving  an  approved  endorsed  note. 

IL  The  defendants  having,  on  demand,  refused  the  note,  they 
disaffirm  any  agreement  which  might  be  implied,  from  the  terms 
of  sale,  and  entitle  the  plaintiffs  to  declare  generally. 
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IIL  Sales  at  auction,  upon  the  tenns  upon  which  these  goods  Oct  Term, 

were  sold,  are  considered  cash  sales,  in  case  the  purchasers  do  not  . 

avail  themselves  of  their  privilege  of  giving  approved  endorsed  ^^S^^ 

notes.  V. 

Gardner    ind 
Qacdner. 

Oaklet,  J.  It  is  no  doubt  the  general  rule,  that  when  goods 
are  sold  upon  a  special  agreement,  which  continues  executory, 
no  general  mdebUatn9  custm^U  will  lie.  In  the  present  case, 
however,  it  is  clear  from  the  evidence,  that  the  sale  was,  m  truth, 
considered  a  cash  safe,  unless  the  buyer  should  give]  an  endorsed 
note,  at  six  months.  The  credit  which  he  was  to  have,  was  on  con 
dition  that  he  gave  the  security,  and  the  delivery  of  the  goods  was 
upon  the  same  condition. 

Under  these  circumstances,  there  can  be  no  question,  but  that 
the  plaintifEs  had  a  right  to  reclaim  the  goods,  if  they  remained  in 
the  hands  of  the  defendants,  upon  their  refusal  to  comply  with  ihe 
conditions  of  the  sale ;  or  to  treat  the  sale  as  an  absolute  onCf 
without  credit,  and  to  bring  their  action  for  the  price. 

In  the  cases  cited  by  the  defendant's  counsel,  the  sale  and 
delivery  of  the  goods  were  absolute,  but  to  be  paid  for  in  a  peculiar 
manner,  at  a  subsequent  period.  In  this  case,  the  sale  and  de- 
livery were  strictly  conditional;  If  the  defendants  refused  to 
perform  the  condition,  and  still  kept  the  goods,  they  were  bound 
Id  pay  for  them  immediately. 

Motion  to  set  aside  the  non'Svity  and  for  a  nets 
trial  denied. 

(B.  Claike,  MCy  fir  tht  jiffs.    J.  Wallis,  JUVyfir^  iifL\ 
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I  Oet,  Terniy 


Thomas  J.  Barrow  versus  Paul  A.  Sabbaton. 

Double  pleas  moat  be  signed  by  counseli — and  if  a  default  be  entered  against  a  de- 
fendant, who  has  served  double  pleas,  without  the  signature  of  counsel,  the  court 
will  not  set  it  aside,  except  upon  an  affidavit  of  merits. 

Mr.  Mviockj  in  behalf  of  the  defendant,  moved  to  set  aside  a 
default  entered  against  him  in  this  cause.  He  read  an  affidavit, 
showing  that  the  default  had  been  entered  after  tl^e  defendant's 
pleas  had  been  received  by  the  plaintiff's  attorney.  It  appeared 
that  the  pleas  served  were  double,  a  special  plea  being  added  to 
the  general  issue ;  but  they  were  not  signed  by  courwei.  The  at- 
torney for  the  plaintiff  had,  therefore,  treated  them  as  a  nullity, 
und  entered  a  default  for  want  of  a  plea. 

Mr.  D.  B.  Talmadge,  for  the  plaintiff,  offered  to  waive  the  de- 
fault, if  the  defendant  would  file  an  afi^davit  of  merits ;  but  this 
was  decUned  by  the  defendant,  Mr.  Tcdmadge  then  eontended 
that  the  plefts  should  have  been  signed  by  counsel  to  be  regular, 
and  that  the  court  would  not  set  aside  the  default,  except  upon 
proper  tenns.  [He  cited  Dubois  v.  Philips^  5  J.  R.  236,  Satter- 
he  V.  SaiterUcy  8  /.  R.  327.  Steward  v.  Hotcfikiss^  2  CwenU  R. 
634.    Brewster  v.  HaU,  6  lb.  34.] 

Per  Curiam.  By  the  practice  of  the  Supreme  Court,  double 
pleas  must  be  signed  by  counsel,  and  those  filed  by  the  defen(?ant, 
are  irregular  for  the  want  of  such  signature.  The  court,  in  the 
exercise  of  its  discretion,  may,  however,  set  such  defii.ults  aside, 
and  will  generally  do  so  upon  proper  cause  shown.  If  these  pleas 
are  interposed  for  delay  merely,  they  are  not  entitled  to  favor,  and 
that  they  are  so,  the  court  are  compelled  to  infer,  from  the  fiict, 
that  the  defendant's  counsel  refuses  to  accept  the  terms  proffered 
by  the  plaintiff,  and  file  an  affidavit  of  merits.  If  he  is  not  willing 
to  give  this  test  of  the  sincerity  of  his  defence,  the  court  will  not 
interpose  to  correct  an  irregularity,  for  bis  benefit. 

Motion  denied^  unlh  costsi 

[E.  Curtis,  ^tVyfor  the  pfiT.    W.  Mulock,  MVyfor  the  d^] 
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OetTeffBy 
1889. 


Jonea 

Leonard  Jones  versus  Jewett  Archer.  Archer 


Where  a  juBtice,  having  decided  in  favor  of  the  defendant,  upon  the  moritci,  taxes 
his  costs,  bat  includes  in  them  a  part  of  the  costs  of  the  fjoinlj^,  and  gives  judg- 
ment for  the  whole  amount,  the  judgment  may  be  reveratd  as  to  the  costs,  and 
mffinud  as  to  the  residue. 

Certiorari  to  review  a  judgment  of  one  of  the  assistant  jus- 
tices, in  and  for  the  12th  Ward  of  the  city  of  New-York. 

The  plaintiff,  in  error,  brought  an  action  of  assumpsit  in  the 
court  below,  against  the  defendant,  in  error,  and  declared  for  work, 
labor,  and  materials*  At  the  trial  of  the  cause,  several  witnesses 
were  introduced  by  each  party,  and  the  evidence  upon  the  merits 
was  contradictory.  The  justice,  after  weighing  the  testimony,  de- 
cided in  favor  of  the  defendant';  and  upon  taxing  the  costs,  he  in- 
cluded therein  several  items  of  the  plaintiff's  costs,  amounting  in 
the  whole  to  j(4.14.  The  plaintiff,  thereupon,  brought  the  cause 
before  this  court  by  a  certiorari,  and  Mr.  W.  H,  EUing,  in  his  be- 
half, insisted  that  the  judgment  was  erroneous,  both  on  accotmt  of 
the  error  as  to  the  costs,  and  as  being  against  the  weight  of  evi- 
dence. [He  cited  Dentition  V.  CoUififf,  1  CowerCs  R.  111.  Fidd 
V.  M'Vickar,  9  John,  R.  ISO.] 

Mr.  Cannon^  contra,  contended' that  the  judgment  was  accord- 
ing to  the  evidence;  but  if  it  was  not,  that  this  court  would  not 
undertake  to  reverse  it,  where  the  testimony  was  contradictory. 
He  insisted  that  all  the  costs  were  to  be  taxed  against  the  loong 
party,  as  a  matter  of  course. 

Per  Curiam.  The  justice  having  given  judgment  for  the  defen- 
dant below,  on  the  merits,  taxed  his  costs,  and  included  in  them  the 
costs  of  the  plaintiiT,  or  a  part  of  them,  and  rendered  judgment  for 
those  costs  in  favor  of  the  defendant  This  was  erroneous^  on  the 
authority  of  the  case  of  Demiuon  v.  CoIUns,  [1  CoweiCs  Rep.  111.] 
In  that  case,  the  judgment  was  affirmed  as  to  the  damages,  and 
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OecT^my    reversed  as  to  the  co0t%  on  the  ground  that  one  item  in  the  bQl  was 
iU^g;aIl7  charged. 

Upon  the  merits,  in  this  case,  the  justice  decided  that  the  plains 
tiff  ought  not  to  recover.  There  was  evidence  to  support  that 
view  of  the  case,  and  we  do  not  reverse  a  justice's  judgment,  upon 
the  ground  that  he  has  decided  against  evidenccp  unless  the  mis- 
take is  very  clear. 

JudgmetU  renrsed  OBtothe  eostSf  cmdaffirmtd 
astothe  vendue. 
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Abraham  Mitchell 


Oel.Ten% 
18S9. 


versui 


John  Roulstohb  and  Mo^ei;  P.  Stickkbt. 

J. 

Wmui  two  or  nore^  u»  cbng^jm  paitnen^  wlicles  of  agioemeiit,  batwiwm 
them,  Are  admissible  in  evidence,  (althou^  not  conclusive,)  Sbr  the  purpose  eC 
showing  what  the  true  nature  of  the  connexion  between  the  parties  was,  at  the 
timelt  commenced  ;  but  their  declarations  made  at  a  subsequent  period,  would 
not  be  acimisstble. 

If  evidence,  competent  at  the  time  it  is  ofiered,  be  objected  tO|,  and  the  objeetioB 
overruled,  become  incompetent  by  subsequent  jnoot,  the  objeetion  must  bo 
renewedf  or  the  party  making  it  will  be  deemed  to  have  waived  his  ri^t  of  ex- 
cepting. 

A  joint  assumpsit,  against  two  defendants,  cannot  be  supported  without  evidence, 
eqwessed  or  hnplied,  that  hath  have  assented  to  the  contnct.  If  one  of  the  do* 
fendants  ie  liable  to  the  plainti^  and  the  other  nimits  a  joint  liabilitf  with  hin^ 
such  admission,  (although  conclusive  as  to  the  party  making  it,)  is  not  suBiGieni 
to  charge  upon  the  first  defendant  a  jcwU  liability  with  the  second.  To  permit 
the  confessions  of  the  latter  to  implicate  the  former,  might  be  to  make  a  contract 
lor  him,  to  which  he  never  assented,  and  its  practical  efleet  might  deprive  fafan  of 
an  ifl^Kulant  witness^ 

Assumpsit  to  recover  of  the  defendants  certain  sums  of  money 
alleged  to  have  been  loaned  to  them,  as  parfners.  Plea,  the  ge- 
neral issue.  At  the  trial,  the  plamtiff  proved  satisfactorily,  that 
he  had  loaned  to  the  defendant,  SHckney^  the  sum  of  520  ddlars, 
at  two  difierent  periods ;  and  that  Stickney  promised  to  repay  the 
money,  thus  borrowed,  as  soon  as  Roulstone,  (who  was  absent  at 
the  time,)  should  return  io  town. 

It  appeared  by  the  evidence,  on  the  part  of  the  plaintiff,  that  / 
Stickney  kept  a  jeweller's  shop,  in  the  Bowery,  over  which  was  a  . 
sign,  having  his  name  thereon,  as  *<  agent/*  That  he  was  the  son- 
in-law  of  Roulstone,  (who  kept  a  riding  scbooli)  had  represented 
hknstlf  to  be  a  partner  with  him,  and  that  the  money  borrowed 
of  the  plaintiff,  was  appropriated  by  Stickney,  for  the  benefit  of 
the  concern  managed  by  him,  and  that  Stickney  was  ii 
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Oct.  TflfiMy    Bat  it  did  not  appear,  that  Roulstone  had  any  knowledge  of  the 

— ^ — 1— -*  representations  made  by  Stickney,  as  to  the  partnership,  or  that 

^.        '  he  had  given  countenance  to  any  such  pretension.     The  plaintiff 

B^i^^eaiHl  jjg^j  introduced  some  evidence,  to  prove  a  general  understanding 

in  the  mercantile  commuiuty,  that  the  defendants  were  partners ; 

and  upon  this  testimony  rested  his  cause. 

The  defendants  for  the  purpose  of  defeating  the  action,  at  leas^ 
in  its  present  form,  introduced  an  instrument  under  seal,  bearing 
date  the  4th  day  of  June,  1828,  executed  by  the  plaintiff  and  a 
number  of  others,  the  creditors  of  the  defendants,  wherein  they 
had  covenanted  icUh  Rottlstam,  that  if  he  would  pay  them  fifty  per 
cent,  of  the  amount  of  the  claims  set  opposite  to  their  respective 
names,  out  of  the  proceeds  of  the  jewelry  y  ttJdch  had  been  in  the  pos-' 
se$8um  of  Sticknej/y  or  from  any  other  source  ;  and  would  divide 
the  proceeds  of  said  jewelry,  in  case  it  should  amount  to  mare 
than  50  per  cent.,  upon  said  claims,  among  said  creditors,  they, 
(the  said  creditors,)  would  release  and  discharge  him  from  Ihe 
various  sums  specified,  ^^  andjrom  aU  debts  contracted  by  one  Moses 
P.  Stickneyy  as  agent  for  the  said  John  Roulstone.^ 

The  defendants  also  introduced,  in  evidence,  a  certain  agree- 
ment, under  seal,  executed  by  one  Andrew  B.  Stimpson  of  the 
first  part,  John  Roulstone  of  the  second  part,  and  Moses  P.  Stick- 
ney  of  the  third  part,  bearing  date  the  9  th  day  of  August,  1826. 
This  agreement  set  forth,  in  substance,  that  Stickney  had  been 
engaged  in  the  business  of  buying  and  selling  jewelry  for  Btimpson» 
as  his  agenty  receiving  a  salary  for  his  services,  and  accounting  for 
the  profits  of  the  business ;  Stimpson  furnishing  the  necessary  ca* 
pital,  and  making  a  proper  allowance  for  expenses;  &/;.  That 
Stimpson  had  agreed  to  sell,  and  had  sold  to  Roulstone,  all  his 
interest  in  said  business,  for  a  sum  specified ;  that  Roulstone  con- 
stituted Stickney  his  agents  for  the  purpose  of  buying  and  selling 
jewelry  on  his  account,  and  agreed  to  pay  him  a  salary  of  1000 
dollars  per  annum  for  his  services,  Stickney  covenanting  on  his 
part,  to  use  his  best  exertions  to  conduct  the  business  prosperously 
{or  Roulstone,  and  account  to  him  for  all  sales,  disbursements^  &c. 

The  counsel  for  the  plaintiff  objected  to  these  covenants,  as  evi- 
dence  at  the  time  they  were  offered,  but  their  objection  was  over- 
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ruled  by  the  Chief  Justice,  (before  whom  the  cauae  was  tried,)    Oct  Term, 
aud  the  instruments  were  laid  before  the  jury.  * 

The  defendant  then  introduced  several  witnesses  to  prove,  that     Mitchell 
it' was  generally  understood  among  those  who  had  dealings  with  RouUtonean^ 
Stickney,  that  he  was  but  an  agent  for  Roulstone,  and  that  they  \^i^^!!^^ 
were  not  considered  to  be  partners. 

Charles  Walker,  Esq.,  being  also  called  by  the  defendants,  as  a 
witfiess,  testified  that  he  was  the  counsel  for  Roulstone,  at  the 
meeting  of  the  creditors,  when  the  aforesaid  agreement  and  re* 
lease  between  them  and  Roulstone  was  executed;  but  he  refused 
to  disclose  what  took  place  at  that  meeting,  as  it  was  called  for 
the  purpose  of  a  compromise^  and  under  a  pledge^  that  no  part  of 
the  transaction  should  ever  be  used  by  one  party  against  the  othevy  as 
evidence. 

Upon  this  state  of  facts,  the  Chief  Justice  charged  the  jury, 
that  as  the  loans  fiom  the  plaintiff  to  Stickney  were  fully  proved, 
and  as  it  also  appeared,  that  the  money  borrowed  had  been  used 
for  the  benefit  of  Roulstone,  by  a  person  fully  authorized  to  obtain 
it,  his  liability  to  the  plaintiff  for  the  amount  of  the  loans,  was 
fully  established;  but  that  the  liability  of  the  defendants, -in  the  >^ 
present  action,  depended  upon  the  question,  whether  Stickney  . 
was  a  partner  with  Roulstone,  or  his  agent  merely.     That  the 
admissions  of  Stickney^  that  he  was  a  partner,  though  proved, 
were  not  sufficient  to  charge  Roulstone,  jointly  with  him,  unless 
the  jury  were  satisfied,  that  the  latter  had  made  the  same  admis-  * 
sions  also.     That  the  evidence,  as  to  the  general  reputation  of  a 
partnership  being  contradictory,  they  were  to  weigh,  and  decide 
upon  it.     That  the  articles  of  agreement,  between  Stimpson  and 
the  defendants,  furnished  evidence  to  show  the  real  nature  of  Stick- 
ney's  powers,  and  to  prove,  also,  that  he  was  an  agent  merely,  and 
not  a  partner.     That  this  evidence  would  be  conclusive,  if  the 
agreement  represented  the  facts  truly,  at  the  time  of  its  execution, 
unless  the  defendants  had,  by  their  subsequent  acts  and  admissions, 
held  themselves  out  to  the  world  as  partners,  or  induced  the  plain- 
tiff to  trust  them  as  such.     That  the  agreement  and  release, 
executed  by  the  plaintiff,  (if  admissible  as  evidence,)  contained  an 

acknowledgcmebt,  on  his  part,  that  the  relation  between  the  de« 
vol,  II.  45 
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Oct^Tenn.   feodaote,  was  that  of  principal  and  agent,  and  not  that  of  partner.. 

: although  he  might,  at  a  previous  period,  have  supposed  them  to  be 

y.  partners.    This  admissioD,  therefore,  was  not  conclusive,  as  to  the 

Sticlmef?''    circumataaces  under  which  the  debt  was  contracted,  but  might 
merely  refer  to  a  state  of  facts,  ascertained  afterwards,  which 
would  not  protect  the  defendants,  if  they  had  both  held  them- 
selves out  as  partners,  or  induced  the  plaintiff  to  give  them  credit 
as  such.     If  the  jury  believed  thedefendants  to  be  partners  in  fact, 
or  if  they  bad  both  held  themselves  out  as  such,  or  if  Slickney  had 
made  such  representations,  with  the  knowledge  and  assent  €t 
Roulstone,  then  they  were  charged  to  find  a  verdict  for  the  plaintiff. 
But  if  they  believed  Stickney  to  be  the  mere  agent  of  Roulstone, 
and  the  latter  had  not  committed  himself,  as  a  partner,  either  by 
bis  acts  or  admissions,  then  they  were  to  find  for  the  defendants. 
The  jury  returned  a  verdict  in  favor  of  the  defendants,  and 
Mr.  J.  Anthon,  for  the  plaintiff,  now  moved  for  a  new  trial.     He 
contended,  I.  That  the  articles  of  agreement,  between  Stimp- 
8on  and  the  defendants,  should  not  have  been  received  in  evi- 
dence, being  res  inter  alios. 

n.  That  the  Judge  ought  to  have  charged  the  jury,  that  the 
conditional  release  executed  by  the  plaintifli  having  been  made 
upon  mutual  concessions,  by  way  of  compromise,  was  not  ad- 
missible, as  evidence,  for  any  purpose.     [1.  Phil  Ev.  83.] 

III.  As  Roulstone  was  liable  to  pay  the  plaintifl^s  demand,  (a 
I  point  conceded  at  the  trial,)  Stickney's  admission  of  his  own  liabi- 
lity would  make  him  responsible  also,  and  thus  established  a  joint 
.  liability  against  both.     [1.  Esp.  JV.  P.  R.  29.  4  Stark,  Ev.  1071. 
10  /.  R.  66.   WkUney  v.  Ferris.] 

Mr.  George  SuUivany  contra,  for  the  defendants,  contended,  ^t 
the  agreement  was  admissible,  to  show  the  nature  of  the  contract 
between  the  defendants,  at  the  time  it  took  effect,  and  for  this 
purpose  only  was  it  offered.  That  the  release  was  clearly  admis- 
sible, at  the  time  it  was  offered,  as  it  contained  an  important  ad- 
mi^n  made  by  the  plaintiff.     If  it  became  liable  to  any  objection 
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afterwards,  it  was  occasioned  by  the  facta  disclosed  byWalk«r.  No  Oct  T«n», 
exception  was  taken  at  the  time  the  objection  presented  itwif,  .  —  ^  -^ 
and  the  plaintiff  is  too  late  to  take  it  now.     If  the  representation  y. 

made  by  Stickney  is  conclusiye  against  Roulstone,  then  any  wit-  ^^e^iXnty!^^ 
ness,  whose  testimony  is  vitally  important  to  the  defendant,  may 
escape  testifying  for  him,  by  admitting  a  liability,  or  interest  in 
himself.  In  this  case,  Stickney  is  an  important  witness,  to  show 
the  true  character  of  the  loans  in  question,  and  the  action  is 
brought  against  both,  for  the  express  purpose  of  shutting  out  his 
evidence.  [8.  Price's  R.  122.  4.  Stark's  Ev.  38.] 

Oaklet  J.  This  is  a  motion  for  a  new  trial,  by  the  plaintiff, 
on  a  case  made.  The  first  objection  raised,  is  to  the  adnassion, 
in  evidence,  of  a  certain  article  of  agreement,  between  the  defen* 
dants  and  one  Stimpson,  dated  the  9th  of  August,  1826.  The 
action  was  brought  to  charge  the  defendants,  as  partners,  and  the . 
agreement  in  question,  was  offered,  to  show  what  in  fact  was  the 
nature  of  the  connexion.  In  business,  between  them.  For  this 
purpose  it  was  competent,  though  by  no  means  conclusive  evi- 
dence. The  declarations  of  the  defendants,  at  a  period  subse- 
quent to  the  commencement  of  their  business,  could  not  be 
admitted;  but  the  agreement,  in  pursuance  of  which  the  busmess 
itself  was  commenced,  has  always  been  received  as  competent 

The  defendants  also  offered  in  evidence,  an  instrument  in 
writing,  signed  by  the  plaintiff,  dated  on  the  4th  of  June,  1828, 
in  which  the  defendant,  Stkkneyy  was  stated  to  be  the  agent 
of  Roulstone.  This  was  objected  to  by  the  plaintiff,  but  admitted 
by  the  Judge.  No  ground  for  this  objection  appears,  by  the  case, 
to  have  been  stated  at  the  time  it  was  made,  and  the  paper^  on  its 
face,  was  clearly  competent  evidence.  It  contained  an  acknow-. 
ledgment,  that  Stickney  was  merely  the  agent,  and,  of  course,  not, 
the  partner  of  Roulstone,  and  being  signed  by  the  plaintiff,  was 
manifestly  admissible,  as  his  act.  The  objection  to  its  admission, 
was,  therefore,  properly  overruled.  In  a  subsequent  stage  of  the 
trial,  it  was  proved,  that  this  paper  was  signed  by  the  plaintiff  and 
others,  creditors  of  Roulstone,  upon  an  attempted  settlement  of 
their  demands,  and  under  an  understanding,  that  no  admissions, 
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•  Get  Term,   or  statementSi  made  by  either  party  on  thai  occasion,  should  be 
given  in  evidenoe.     It  does  not  appear,  Iiowever,  that  when  the 


y.  proof  was  given,  or  at  any  subsequent  period  of  the  trial,  tbe 

Str^neyT**  Judge  was  called  upon  to  exclude  the  paper  in  question,  or^  that 
his  attention  was  directed  to  the  efiecl  of  this  proof  upon  the  ques- 
tion of  its  admissibility.  Under  these  circumstances,  I  think  the 
plainUff  cannot  now  be  permitted  to  object,  that  the  Judge  erred  in 
his  cbaif^e,  in  submitting  the  paper  to  the  consideration  of  the  jury. 
The  piaintiJBT  should  then  have  excepted  to  that  part  of  the  charge. 
If  he  had  done  so,  there  would  have  been  an  opportunity  (if  the 
objection  had  been  considered  tenable)  of  withdrawing  the  paper 
from  the  jury.  A  party  canndt  suffer  evidence  to  be  submitted, 
without  question  to  the  jury,  take  the  chance  of  their  verdict  bang 
and  in  his  favor,  afterwards  apply  for  anew  trial,  on  the  ground  of  an 
objection  made,  for  the  first  time,  upon  the  argument  of  the  case. 
The  correct  rule  is,  that  if  evidence  is  competent,  at  the  time  it  is 
objected  to,  and  the  objection  is  overruled,  and  it  is  rendered  in- 
competent by  subsequent  proof  in  the  course  of  the  trial,  the  objec-^ 
tion  must  be  renewed,  or  the  party  must  be  held  to  have  waived 
the  right  to  object 

The  third  and  principal  objection  made  by  the  plaintiff  is,  that 
die  Judge  erred  in  charging  the  jury ;  that  the  action  could  not  be 

.  maintained,  on  the  ground  of  the  admission  of  the  parties,  of  the 
fhct  of  partnership,  unless  they  were  satisfied  that  the  defendants 

,  had  both  made  such  an  admission.  It  is  conceded,  that  RouUtimt 
is  lesponsible.  to  the  plaintiff  for  the  demand,  for  which  the  suit  is 
brought,  and  there  is  abundant  evidence  in  the  case,  to  show  that 
Stiekney  admitted,  aod  represented  himself  to  be  a  partner  of 
RoukUme*  Under  such  circumstances,  the  plaintiff  contends  he 
is  entitled  to  recover  against  both,  and  he  relies,  for  the  support  of 
this  position,  on  the  case  of  i>e  Serkomy  v.  SmUh  ^  Leim,  [1.  Esp. 
Rep.  39.]  In  that  case.  Lord  Kenyan  is  reported  to  have  said, 
"  that  though  in  point  of  fact,  parties  are  not  partners  in  trade,  yet 
**  if  one  so  represents  himself,  and  by  that  means  gets  credit  for 
**  goods  for  the  other,  that  both  shall  be  liable." 

I  cannot  accede  to  the  correctness  of  this  principle,  in  the  gene- 
ral terms  in  which  it  is  laid  down,  if  indeed  it  can  be  considered 
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as  applicable  to  the  facts,  ia  the  case  then  before  his  lordship.     If-  ^^^^^ 
the  party  representing^  himself  to  be  a  partner,  does  so  with  the/ 


} 


MitcheU 


V. 


knowledge  of  the  other,  or  if  the  party  obtaining  the  goods,  knows' 
that  they  are  delivered  on  the  faith  of  a  representation  by  another,  pgj'jj^"®*^** 
that  he  is  a  partner,  the  law  may  well  raise  a  joint  assumpsit 
against  both,  though  no  partnership  in  fact  exists.    But  I  appre-  , 
hend,  that  a  joint  assumpsUy  against  two  defendants,  can  never  be*^., 
supported  without  evidence,  express  or  implied,  that  both  have  ^  ' 
assented  to  the  contract     In  the  present  case,  the  admission  by 
RouUUme^  that  he  is  liable  to  the  plaintiff,  is  by  no  means  evidence '^^ 
^bat  he  is  liable  together  mth  Stiekney.  It  establishes  an  individual, " 
not  a  joint  assumpsit.    The  admission  by  Stickneyy  of  the  fact  of  < 
copartnership,  although  conclusive  as  to  him,  cannot  effect  the 
other  defendant ;  for  it  is  well  settled,  that  the  confessions  or  de-  ^^ 
clarations  of  one  defendant,  that  he  is  a  partner,  cannot  be  used  to  f » 
establish  the  fact  of  partnership  against  another.     [Whitney  v. 
Ferris  and  otherSy  10.  /.  JK.  66.     4.  Stark's  Ev.  1072.]     To  per- 
mit the  confessions  o{  Stickney  to  implicate  Roubtoney  as  a  partner, 
would  be  making  for  the  tatter  a  contract  to  which  he  never  as- 
sented, and  the  practical  effect  might  be,  (and  indeed  it  is  suggest- 
ed, that  such  is  the  case  in  the  present  instance,)  to  deprive  them 
of  the  benefit  of  using  Stickney  as  a  witness.     A  witness  is  never 
excluded  as  interested,  on  the  ground  that  he  has  admitted  his 
interest,  as  that  might  lead  to  fraudulent  and  collusive  conse- 
quences ;  and  the  same  principle  may  fairly  be  applied,  to  admis- 
dons  of  a  joint  liability  with  others,  as  the  same  consequences 
might  follow. 

I  am  of  opinion,  therefore,  that  tiiere  was  no  error,  in  the  charge 
of  the  Judge,  in  this  respect,  and  the  motion  for  a  new  trial  must 
be  denied. 

Motion  for  a  new  trial  denied. 

[Judah,  My,  for  ^  ptff,    C.  Walker,  Mty.  fir  the  c^/l«.] 
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Thomab  N.  Niles,  Platt  Stratton,  and  Thos.  C.  Winthrop. 

To  an  action  of  debt,  on  a  judgment  obtained  in  the  sUte  of  Alabama,  the  defen- 
dant pleaded,  that  he  was  not  within  the  jurisdiction  of  the  court,  at  the  tim« 
the  suit,  upon  which  the  judgment  was  obtained,  ww  commenced,  nor  at  any 
time  afterwards ;  that  he  did  not  appear  to  said  suit  in  person,  nor  anthoiiae  any 
one  to  appear  for  him,  and  that  he  had  no  notice  of  the  pendency  of  the  suit 
until  after  the  judgment  was  obtained. 

The  plaintiffs  replied,  that  by  a  law  of  Alabama,  it  is  enacted,  "  that  when  a  wri- 
'<  shall  be  issued  against  oQ  l&e  fonnen  of  any  firm,  sendee  of  the  same  on  My 
<*  of^  of  them,  shall  be  deemed  equivalent  to  a  service  on  ott,  and  the  plaintiff 
«  may  file  his  declaration  and  proceed  to  judgment,  as  if  the  writ  had  been 
"  served  on  each  defendant,  and  Uie  i)udgment  shall  be  equaDy  valid  and  effect 
«*  tual  on  all  the  defendants."  That  the  cause  of  action,  upon  which  said  judg- 
ment was  obtained,  was  a  bill  of  exchange,  drawn  by  the  defendants,  under  their 
co-partnership  firm ;  that  they  were,  at  the  time  of  the  drawing  of  said  bill,  co- 
partners, having  a  house  of  tra  je  established  at  Mobile ;  that  the  writ  on  which 
said  judgment  was  obtained  was  issued  against  all  the  defendants,  as  co-part* 
ners  ;  and  that  it  was  personally  served  on  the  defendant,  Niles,  in  the  county  of 
Mobile. 

The  defendant  rejoined,  that  the  co-partnership  had  been  ditfolveit  before  the  mung 
out  of  the  writ,  and  specially  traversed  the  allegation,  that  the  writ  waa  aerved 
on  Niles  during  the  continuance  of  the  co-partnership.  Upon  demuirer  to  the 
rejoinder,  it  was  held,  that  the  rtjiitaiifm  was  bad.  That  the  law  of  Alajwma 
could  not  give  jurisdiction  over  the  person  of  the  defendant,  who  was  not  wiiliin 
that  state ;  and  that  the  judgment  did  not,  therefore,  bind  him  penonally,  nor 
subject  his  separate  property  to  its  power. 

Debt  on  judgment  The  declaration  contained  two  counts. 
The  first  was  upon  a  judgment  obtained  by  the  plaintiffs  against 
the  defendants,  in  the  Circuit  Court  of  Law  of  Mobile  county,  in 
the  state  of  Alabama,  of  November  Term,  1828,  for  6402  dollars 
and  75  cents  damages.  The  second  count  was  on  a  similar  judg- 
ment, for  6402  dollars  and  75  cents  damages,  and  21  dollars  and 
61  cents  costs^-^he  costs  not  forming  a  component  part  of  the 
record,  but  appearing  in  the  execution. 
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The  defendant,  Niles,  was  returned  by  the  sheriff  "  not  fonnd  f    Oct.  Tenn, 

1889. 

but  Stratton  appeared,  and  pleaded  his  discharge,  under  the  act  • 
'*  to  abolish  imprisonment  for  debt  in  certain  cases,"  in  order  to 
protect  his  person  from  the  effect  of  a  judgment  The  plaintiffs 
replied  to  this  plea,  admitting  the  discharge,  and  praying  judgment 
for  theur  debt  to  be  levied,  not  on  the  person  of  Stratton,  but  on 
his  goods,  lands,  tenements,  &c. 

The  defendant,  WuUhrapy  pleaded  to  each  count  of  the  declara- 
tion, ^  that  he  was  not  within  the  jurisdiction  of  the  court  of  Mo- 
"  bile  county,  at  the  time  the  said  suit  was  brought  there,  nor  at 
«  any  time  afterwards,  but  was,  and  is  a  resident  of  the  city  of 
"  New-Tork;  that  he  did  not  appear  in  person  to  said  suit,  or 
^  authorize  any  one  to  appear  for  him,  nor  had  he  any  notice  of 
<<  the  pendency  of  the  suit,  until  long  after  said  judgment  was 
^  obtained.'*  [For  the  form  of  the  plea,  see  Shumway  v.  StiUnum, 
4  Cwm's  R.  292.] 

To  this  plea  the  plaintiffs  replied,  setting  forth,  in  haee  verbch  the 
8th  section  of  the  act  of  Alabama,  for  the  better  regulation  of  judi- 
cial proceedings,  passed  the  7th  of  February,  1818,  which  enacts, 
in  substance,  that  when  a  cause  of  action  exists  against  co-part- 
ners, the  plaintiff  may  sue  any  one,  or  more  of  them.  **Jhid  vfhm 

a  writ  shall  be  issued  against  all  the  partners  of  any  jtrm,  service  of  the 

same  on  any  one  of  theniy  shall  be  deemed  equivalent  to  a  service  on  attf 
**  and  the  plaintiff-  may  file  his  dedaratumy  and  proceed  to  judgmenly  as 
*^  tfthe  xsrit  had  been  served  on  each  defendant^  and  the  judgment  shall 
*^  be  equally  valid  and  effectual  against  all  the  defendants.^ 

The  replication  then  averred,  1st.  That  at  the  time  of  the  draw- 
ing of  the  bill  of  exchange,  thereinafter  referred  to,  the  defendants 
were  co-partners,  having  a  house  of  trade,  established  at  Mobile, 
under  the  firm  of  Thoe.  N.  Niles  &  Co.,  within  the  true  intent  and 
meaning  of  the  said  act,  and  that  Niles  resided  there,  superinteiid- 
ing  the  affairs  of  the  house. 

2d.  That  the  cause  of  action,  upon  which  the  judgment  was  ob- 
tained, was  a  bill  of  exchange,  drawn  by  the  defendants  under  tiieir 
sfldd  co-partnership  firm,  which  bill  is  particularly  described  in  the 
JudgmeBt 
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Sd.  That  Uw  writ  in  the  suit,  in  which  the  ja^gmeDt  was  bad, 
.  was  issued  ogainH  all  the  defendants  as  such  co-partners,  to  which 
writ  was  subjoiQed  a  copy  of  the  bill  of  exchange,  on  which  the 
suit  was  brought,  and  a  written  memorandum,  stating  that  the 
same  was  brought  on  said  bill ;  and  that  said  writ  was  personally 
served,  between  its  teste  and  return,  on  the  defendant,  Niles,  in  the 
county  of  Mobile. 

4th.  That  at  the  several  times  referred  to,  the  act  aforesaid  was 
ill  full  force  within  the  state  of  Alabama,  and  that  the  said  8th 
section,  contains  all  the  act  relevant  to  the  subject. 

To  this  replication,  the  defendant  rejoined,  by  setting  forth  that 
the  co-partnership  of  the  defendants  had  been  dissolved  before  the 
suing  out  of  the  writ  mentioned  in  the  replication,  traversing  spe- 
cially,  that  the  writ  was  served  on  Niles  during  the  continuance  of 
the  partnership,  and  concluding  with  a  verification. 

The  plaintiffs  demurred  specially  to  the  rejoinder,  1.  Because  it 
traverses  matter  not  alleged  in  the  replication.  2.  Because  do 
proper  issue  could  be  taken  upon  the  traverse.  3.  Because  the 
rejoinder  conclndes  with  a  verification,  and  not  to  the  country. 
4.  Because  the  special  traverse  has  no  apt  or  proper  inducement; — 
and,  5thly,  because  the  rejoinder  does  not  negative  nor  confess 
and  avoid  the  matter  contained  in  the  replication,  which  it  pur^ 
ports  to  answer. 

The  defencbint,  WuUkrap,  having  joined  in  the  demurrer,  the 
cause  was  argued,  in  writing,  by  Mr,  Geo.  W.  Strong,  for  the  plain- 
tiffs,  and  by  JIfr.  O.  SulUvanf  for  Wintbrop. 

For  die  plaintiffii  it  was  observed,  in  the  opening  argumenf ,  that 
the  Alabama  act  set  forth  in  the  replication,  as  applicable  to  the 
caee  in  question,  was  the  same  as  our  act  relative  to  proceedings 
against  joint  debtors,  where  all  cannot  be  taken,  (1  K  L.  A*.  F. 
edL  1/1813, p.  421,  §  13,)  the  only  differences  being  these: 

Ist  The  Alabama  act  is  restricted  to  co-partxiers,  while  ours 
extends  to  joint  debtors  generally. 

•d.  The  Alabama  act  gives  the  altematwe  of  proceeding  cither 
agamst  one  or  more  of  the  co-partners,  or  against  oQ,  and  serving 
the  process  on  any  one  of  them. 
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The  latter  alternative  was  adopted  in  the  present  <}a^}  &tid  hfere- 
in  is  the  propriety  of  the  averment  in  the  replication,  that  the  writ 
was  issued  against  the  defendants,  under  the  co-partnership  Jirm^  and 
that  a  copy  of  the  bill  of  exchange  was  subjoined  to  the  writ.  At 
least,  such  is  the  form  of  the  writ,  as  contained  in  the  exempUfica* 
tion  of  the  proceedings ;  which  shows  what  is  the  practical  coD«t 
struction  put  upon  the  act  by  the  courts  of  Alabania»  . 

1.  A  plea,  like  the  present  to  a  declaradon,  on  a  judgmeDt  ob« 
tained  in  one  of  our  own  courts  upon  a  contract,  would  be  undenia- 
bly bad,  [Bank  of  Cobmbia  v.  Jfewcomby  6  Johns.  Rep.  98]  and 
th#  facts  disclosed  in  the  replication,  place  the  Alabama  judgment 
upon  the  same  footing,  as  if  it  had  been  chained  in  one  of  ogr  owa 
courts. 

II.  The  rejoinder  is  clearly  bad.  1.  It  traverses  the  continu- 
ance of  the  co-partnership  at  the  time  when  the  writ  was  served  on 
Niies.     There  is  no  such  averment  in  the  replication. 

The  averment  there,  as  to  the  co-partnersbip  is,  that  it  existed 
at  the  time  of  the  contract,  viz.  the  drawing  of  the  bill.  A  tra* 
verse,  to  be  properly  taken,  must  be  upon  some  material  aver« 
ment  contained  in  the  antecedent  pleading.  An  issue  taken 
upon  this  traverse,  would  obviously  be  a  departure  from  the  repli« 
cation. 

2.  The  continuance  or  discontinuance  of  the  co-partnership,  at 
the  time  of  the  service  of  process,  is  not  the  criterion  to  test  the  re- 
gularity of  the  proceedings  under  the  Alabama  act. 

The  language  of  that  act  is,  ^<  whenever  any  came  of  adwn  mag 
**  exist  against  two  or  more  partners,'*  Slc  It  is  not,  whenever 
a  right  of  action  does  exist  against^  &c.  The  only  true  criterion^ 
therefore,  is  the  existence  or  non-existence  of  the  co-partner- 
ship, ai  the  time  the  contract  is  entered  intOy  and  to  that  time  the 
averment  of  the  co-partnership  is  cautiously  restricted  by  the 
replication. 

Such  is  not  only  the  necessary  legal  construction  of  the  act,  but 
it  is  the  judicial  interpretation  put  upon  it  by  the  Supreme  Court 
of  Alabama,  shortly  after  the  act  was  passed.      [Click  v^  CUekf 

\  S.  Sup.  Court  of  Alabama,  Oct.  Temiy  1822.] 
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Mr.  Suttivanif  for  the  defendant,  Winthrop. 
The  plaintifis,  raerchanU  of  Alabama,  were  holders  of  a  draft 
of  the  defendants; — ^Thomas  N.  NSes,  residing^  in  Alabama, 
Stratton  and  Winthrop,  in  New-York,  but  transactinfr  buflbeea 
in  Mobile,  under  the  firm  of  T.  JV*.  Mtles  ^  Co.    The  plaintiflb 
commenced  a  suit  on  this  draft,  in  an  Alabama  court,  against 
all  the  defendants*    Niles,  residing  there,  was  taken ;  the  other 
defendants,  iiot  being  in  the  state  of  Alabama,  at  the  time  the  ac- 
tion was  commenced,  nor  at  any  time  afterwards,  were  not  taken, 
Borin  any  manner  brought  into  court*   The  defendant,  WhUkropf 
never  was  in  Alabama  at  any  time,  nor  does  it  appear  that  there  was 
any  co-partnership  property  there,  at  the  time  of  the  commencement 
of  the  action,  nor  any  sole  property  belonging  to  him.    The  serrice 
of  the  writ  was  made  on  Niles,  as  one  of  the  firm  of  T.  N.  Niles  & 
Co. ;  but  that  firm  had  been  dissolved  before  the  service ;  neverthe- 
less, under  an  act  of  the  L^islature  of  the  state  of  Alabama,  judg- 
ment was  entered  up,  as  well  against  Winikropj  on  whom  no  service 
had  been  made,  and  who  had  not  been,  in  any  manner,  brought  into 
court,  as  against  Niles.     It  is  on  this  judgment,  that  the  present 
action  is  brought,  and  the  plaintiffs  seek  to  enforce,  against  Wm* 
thvp  here,  the  judgment  recovered  m  Alabama,  where  the  court, 
which  rendered  it,  had  no  jurisdiction  over  his  person,  as  is  admitted 
by  the  pleadings,  except  by  virtue  and  force  of  the  legislative  act 
of  the  state  of  Alabama. 

The  general  question  is,  whether  the  court,  in  Alabama, had  such 
jqrisdiction  bf  the  person  of  Winthrop  in  the  original  action;  that 
the  judgment  recovered  thereon,  is  conclusive  against  him;  and 
this  question  comes  up  on  the  plaintifis'  demurrer. 

Upon  the  pleadings,  the  court,  following  the  usual  course,  will 
look  at  the  pleas,  in  their  order,  from  the  beginning,  to  discover  the 
first  defect.  To  the  declaration,  as  far  as  it  goes,  the  defendant 
has  no  objection.  But  under  the  circumstances  of  this  case,  in 
which  it  is  admitted  that  no  service  of  the  writ  was  ever  made  on 
the  defendant,  Winthrop,  nor  any  previous  or  cotemporaneous  no- 
tice given  of  tha  commencement  or  pendency  of  the  suit,  nor  of 
the  rendition  of  the  judgment,  it  is  obvious  that  the  plaintiffs,  if 
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they  wished  to  obtain  a  judgment  on  the  merits  of  their  cause, 
oaght  to  have  declared  in  such  a  manner,  as  to  coerce  the  de- 
fendant to  put  himself  on  the  merits.  But  as  the  declaration 
counts  only  on  the  judgment  recovered  in  Alabama,  and  not  on 
the  original  cause  of  action,  the  defendant  was  necessarily  limited 
to  plead  no  service  of  the  writ,  the  want  of  proper  notice  of  the 
suit  and  proceedings  in  Alabama,  and  no  appearance  to  the  action, 
in  person  or  by  attorney  in  his  behalf.  The  plea  of  ml  Hel  record 
Would  have  been  bad,  as  is  decided  in  Dando  v.  Tremperj  [2  J. 
It  87.] 

The  plaintiff,  by  pleading  over,  admit  all  that  is  traversable  in 
flie  defendant's  pleas  to  be  true, — ^for  *'  every  pleading  is  taken  to 
**  confess  such  traversable  matters  alleged  on  the  other  side,  as  it 
^<  does  not  trarerse."  [  Com.  Dig.  Plead.  Traioer$e,  C.  2.  Baei 
M.  PUaa^  S22.  386.  Hudson  v.  Jones,  1  SaUc  91.  JVtcAobon  v, 
Simpson,  Fort.  356.     WUeox  v.  Servant  of  Shipmthj  2  Mod.  4.] 

Now  the  traversable  matters,  in  this  plea,  are  that  the  defendant 
was  not  within  the  jurisdiction  of  the  court  of  Alabama,  at  the 
commencement  of  the  plaintiffs'  suit  against  him ;  that  he  hath 
not  been  at  any  time  since,  but  at  the  time  of  the  commencement 
of  the  suit,  and  the  recovery  of  the  judgment,  was,  and  has  been, 
and  still  is,  an  inhabitant  of,  and  resident  in,  the  city  of  New  Yorkf 
and  did  not  appear  in  person,  in  the  said  suit,  nor  authorize  any 
person  to  appear  as  his  attorney  therein ;  nor  had  he  any  notice 
of  said  action  being  commenced,  till  after  the  time  of  the  recovery 
of  said  judgment.  These  are  traversable  matters ;  because  if  true, 
they  constitute  a  good  plea  in  bar. 

The  case  of  Borden  v.  Fitchy  [15  Johns.  Rep.  121,]  determines 
the  sufficiency  of  these  pleas.  And  in  that  case.  Judge  Thompson, 
dtes  with  approbation,  the  case  of  Kibbe  v.  ISbbct  [Kirby^s  R.  1 19,] 
and  the  cases  of  Phelps  v.  Hatker^  [1  DdU.  261 ;]  KUboum  v.  Wood- 
worth,  [6  J.R.  41 ;]  Robinson  v.  executors  of  Ward,  [8  /.  R,  90 ;] 
Penion  v.  Oarlicky  [8  /.  R.  197  ;]  and  Pawling  v.  Bird's  ex's.  [13 
/.  R.  192.] 

-  in  all  these  cases,  the  judgments  were  recovered  without  actual 
notice  to  the  defendants.  Attachments  of  personal  property  were 
noade  in  some  of  them  ;  and,  in  all,  the  service  of  the  writ,  as  be- 
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OtLTerm,  tween  the  parties,  was  according  to  the  laws  of  the  staie  where 
_  the  judgments  were  recovered ;  but  in  none  of  them,  were  the 
judgments  held  binding  as  against  tlie  defendants,  who  had 
had  no  service  or  notice,  or  oppoitunity  of  making  defence;  but 
if  the  defendants  had  been,  at  the  time  of  the  commencement  of 
the  suit,  resident  in  such  states,  or  citizens  thereof,  and  so  ame- 
nable to  the  laws,  or  had  appeared  by  attorney,  and  assumed 
the  defence  in  said  suits,  the  judgment,  recovered  against  them, 
must  have  been  held  effectual  in  every  state.  The  case  of  Skum* 
uay  V.  Slillman  [4  Cotren'^  JR.  292,]  settles,  definitively  the  merits 
of  the  defendant's  pleas  ;  for  in  respect  to  the  sufficiency  of  the 
plea  of  non-residence,  and  want  of  notice,  and  no  appearance  to 
the  action,  &c., — the  court  held  that  the  defendant  must  plead  thoee 
matters,  specially,  and  aver  such  facts,  as  would  preclude  all  legal 
inference  of  actual  defence,  and  all  opportunity  of  .defence  to  the 
suit.  If,  therefore,  the  defendant's  pleas  exclude  all  such  inference, 
they  are  within  the  rule,  in  Shum way's  case,  and  are,  therefore, 
good,  and  on  demurrer  must  be  held  so. 

But  the  plaintiSs)'  counsel,  in  their  second  point,  insist  that  this 
defendant's  pleas  are  bad,  on  the  authority  of  the  Bank  of  Co- 
lumbia  v.  J^ewcomh  <(-  SiittSy  (6  /.  R,  98.)  In  that  case,  it  ap- 
pears that  Newcomb  pleaded  nxd  tiel  record,  and  also,  that  he 
bad  not  been  brought  into  couil,  in  the  original  action.  The 
court  held,  that  the  want  of  semce  on  Newcomb,  would  have 
been  a  good  defence  for  him,  if  properly  pleaded,  which  it  was  not 
This  case  then  sustains  the  general  doctrine,  and  the  converse  of 
the  proposition,  it  was  cited  to  support. 

The  defendant's  pleas  then  are  good,  unless  the  matter  in  the 
replication  avoids  them.  The  replication,  puts  the  plaintiffs' 
cause  on  the  Alabama  act,  and  endeavors  to  show  that  their  case 
is'  within  it.  The  Alabama  act,  as  set  forth  in  the  replication, 
is  not  correctly  distinguished  in  the  plaintifls'  argument,  from  the 
New- York  law  of  joint  debtors.  A  very  material  difference,  omit- 
ted in  the  plaintiflPs  argument,  is  the  extent  of  the  liability  of  the 
defendants,  not  taken  on  the  original  writs.  By  the  Alabama  act, 
they  are  liable  to  the  same  extent  as  the  partner,  who  is  taken ;  * 
but  by  the  law  of  New- York,  the  defendants,  not  taken,  arc  never 
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Uable  in  their  persons,  nor  is.  their  sole  property  liable  on  such  a    Oct.  Term, 

judgment,  although  judgment  may  be  entered  up  against  joint . 

debtors,  so  that  their  joint  property  may  be  taken,  (  24  Sess.  chap, 

90.  sect,  13.)  On  this  comparison  of  the  two  acts,  the  second  branch 

of  the  plaintiflTs'  second  point,  that  the  Alabama  judgment  is  placed 

on  the  same  footing,  as  if  it  had  been  obtained  in  a  court  of  this 

state,  is  "/eto  de  «c.** 

But  the  plaintiffs'  counsel  insist,  that  the  Alabama  judgments, 
are  to  have  the  same  effect  in  New  York,  that  they  would  have 
in  Alabama ;  and  therefore,  that  the  defendant  is  concluded  by 
the  judgment,  and  cannot  contest  the  jurisdiction  of  the  Alabama 
courL  Against  this  proposition,  the  defendant's  counsel  relies 
upon  the  authorities  he  has  heretofore  cited,  as  to  the  general  doc- 
trine of  the  defendant's  right  to  contest  the  jurisdiction  of  the  court. 

Bat  the  plaintiffs,  insisting  that  their  replication  is  good, 
demur  specially  to  the  defendant's  rejoinder.  The  rejoinder  ad- 
mits the  Alabama  act,  but  denies  that  the  plaintiffs'  case  is  within 
its  provisions ;  because,  the  defendant  insisting  that  the  act  has  no 
legal  effect,  but  in  suits  against  co-partners,  in  a  subsisting  co» 
partnership}  pleads  that  the  defendants'  co-partnership,  had  been 
dissolved  before  the  service  of  the  writ.  The  plaintiffs,  however, 
seem  to  insist  by  their  first  cause  of  demurrer,  that  the  continuance 
of  the  co-partnership,  at  the  time  of  the  service,  is  not  material. 
The  construction,  resulting  from  the  terms  of  the  act,  makes  this 
continuance  necessary.  It  is  enacted,  that  whenever  any  cause 
of  action  may  exist,  against  two  or  more  partners,  trading  in  co- 
partnership, it  shall  be  lawful  to  prosecute  an  action  against  any 
one,  or  more  of  them.  Here  it  is  manifest,  that  the  Legislature 
contemplated,  that  the  cause  of  action — ^that  is  to  say,  the  action 
itself,  and  the  co-partnership  should  be  co-existent,  and  this  is  cor- 
roborated by  the  expression  and  *<  when  a  writ  shall  be  issued 
**  against  all  the  partners  of  any  firm^  service  of  the  same,  on  any 
one  of  them,  shall  be  equivalent  to  a  service  on  all." 

The  whole  scope  of  the  act  of  Alabama,  is  to  provide'  a  remedy 
for  the  defect  of  the  common  law,  and  enable  a  creditor  to  get  a 
judgment  which  shall  be  effectual  against  the  property  of  co-part- 
ners, for  co-partnership  debts.     It  is  obvious,  that  the  policy  of  the 


CASES  IN  THE  gUPERIOft  COUllT  OF 


OeL  Ten*; 
1899. 

Wilson  an4 
Hallett 

V. 

tlikta  and 

Otll6TB* 


ik^t  did  ^ot  extend  to  other  cases,  than  those  of  co-partners ;  and  the 
Legislature  did  not  mean  to  extend  its  operation  beyond  sub- 
sisting co-partnerships.  This  is  suflficiently  clear,  in  the  repli- 
cation, to  warrant  the  necessary  implication,  that  the  plaintiflfa, 
in  their  averment  of  service  on  Niles,  arp  to  be  understood,  as 
averring  service  on  him,  as  a  partner,  and  whatever  is  necessarily 
understood,  intended,  or  implied  in  a  plea,  is  traversable  as  much 
as  if  it  were  expressly  alleged.  [2  Saunders^  307,  notes  SI,  22,  S9. 
Com.  Dig.  Plead.  2.  2  Saund.  175,  no,  1.]  In  Stephen  on  plea- 
ding, the  rule  is  given,  that  a  traverse  may  be  taken  upon  matter 
which,  though  not  expressly  alleged,  is  necessarily  implied.  [1 
Samd.  312.  2  Salk.  629.  1  Ld.  Raym.  39.]  The  traverse, 
therefore,  taken  by  the  defendant,  that  the  service  was  not  made 
oti  Niles  during  the  continuance  of  the  co-partnership,  was  well 
taken,  if  the  continuance  of  the  co-partnership  was  material,  and 
whether  material  or  not,  this  court  can  know  only  from  the  re* 
plications,  which  state  the  law  of  Alabama ;  for  if  a  construction 
had  been  given,  different  from  the  meaning  apparent  on  the  repli- 
eation,  the  plaintiffs  should  have  surrejoined.  But  if,  on  the  face 
of  the  replication,  the  continuance  of  the  co-partnership  is  q^po* 
renUy  material,  the  allegation  of  the  dissolution  is  thereby  made 
material ;  but  as  the  mere  allegation  of  the  dissolution,  without  a 
denial  of  the  allegation  of  the  service  on  Niles,  as  a  partner,  would 
be  an  indirect  answer  to  the  replications,  it  was  necessary  tp  take 
a  special  or  formal  traverse,  to  save  the  argumentativeness  of  the 
plea  of  dissolution.     [Stephen  on  Pleading,  220.] 

The  traverses  in  the  rejoinder  must,  therefore,  be  considered  weU 
taken,  as  being  of  matter  that  is,  by  necessary  implication,  under- 
stood to  be  alleged  in  the  replications.  But  the  plaintiffs  seem  to 
pretend  that  they  have  not  averred  the  service  during  the  coudnu- 
anceof  the  partnership;  if  they  have  not,  and  the  act  requires  it, 
then  these  replications  arc  bad.  If  they  have  not,  and  the  act  does 
not  require  it,  then  this  part  of  the  traverse  is  immaterial,  and  the 
plaintiffs  should  have  taken  issue,  as  they  might  in  that  case  conaas- 
tedtly  with  their  replications,  viz.  that  the  writ  was  personally  serv- 
ed ODt  Niles ;  for  they  might  have  regarded  the  special  traverse 
te  limited  to  the  personal  service,  it  being  a  denial  of  the  ser- 
vice  on  Niles,  in  manner  and  form  as  the  plai^tifib  have  alledged. 


THE  CITY  OP  NEW-YORK. 


867 


The  second  cause  of  demurrer  may  be  dismissed  with  the  singte 
remark,  that  it  is  included  in  the  first,  and  is  a  corroUary  from  it  i 
for  if  the  traverse  of  the  rejoinders  is  well  taken,  an  apt  issue  can 
be  taken  thereon. 

The  third  cause  is  answered  by  Chitty  and  Stephen,  who  stati} 
that  a  special  traverse  must  always  conclude  with  a  verifioa^nt 
where  new  matter  is  introduced  by  inducement    [Stephefhi  £S1.} 

Bat  the  plaintiffs,  in  the  fourth  cause,  say  the  induceiAent  is  not 
apt  or  proper.  If  the  continuance  of  the  partnership  is  made  ina<r 
terial  by  the  replication,  whether  it  be  so  by  the  law  or  not;  th^ 
averment  of  its  dissolution,  must  be  apt  and  proper. 

As  to  the  fifth  cause,  the  rejoinder  does  confess  all  that  is  tra^ 
versable  or  material  in  the  replication,  except  that  which  it  ex- 
.pressly  traverses.     [Stepheiiy  255,] 

The  principal  question  is  not  as  to  the  existence  of  the  rule 
which  has  been  adopted  in  this  state,  in  respect  to  the  rights 
of  a  defendant,  in  an  action  on  a  judgment  recovered  in  another 
state,  to  contest  the  jurisdiction  of  the  court  of  that  state  over  ins 
person.  That  is  well  settled  law  ;  but  the  question  is,  whether  any 
Legislative  act  of  another  state,  respecting  the  mode  of  proceeding 
against  absent  debtors,  can  preclude  the  citizens  or  subjects  of  ihi$ 
state  from  the  right  of  contesting  the  jurisdiction  of  other  state 
courts,  over  their  persons  in  actions  here,  on  judgments  of  suoK 
courts.  And  all  the  first  principles  of  natural  justice,  sustained  by 
authority)  seem  to  place  this  question  beyond  doubt  The  ques- 
tions of  pleading  are,  in  a  great  measure,  subordinate  to  the  deter- 
mination of  the  main  question,  and  may  or  not  become  materiali 
in  the  decision. 
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Mr.  Strong,  in  reply. 

It  is  objected,  on  the  part  of  Winthropy  that  the  declaration 
counts  only  on  the  judgment  recovered  in  Alabama,  and  not  on 
the  original  cause  of  action;  and  that,  therefore,  he  was  driven  to 
plead  no  service  of  the  writ,  &c. 

It  is  difiScult  to  conceive  how  the  plaintiffs  could  have  declared 
both  upon  the  judgment  and  the  original  cause  of  action;  for  if 
the  judgment  be  valid,  the  original  oanse  of  aotioB  is  necessarily 
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Oct  Term,  merged  in  it    And  if  the  original  cause  of  action  had  been  de- 
— J ! clared  upon  alone,  Winthrop  would,  doubtless,  have  pleaded  the 

Hallctt      judgment  in  bar,  and  thus  have  raised  the  very  question  which  is 
NUea  and     "^^  presented  for  decision.     The  plaintiffs  were,  therefore,  com- 

o^en^  pelled  to  select  either  the  one  or  the  other  cause  of  aciion,  and 
rely  upon  it  alone  ;  and  believing  the  judgment  in  Alabama  to  be 
perfectly  valid,  tAof  was  accordingly  selected. 

An  obvious  and  conclusive  answer  to  all  the  cases  cited  on  the 
other  side,  to  show  that  the  court  must  have  jurisdiction  of  the  per- 
son, in  order  to  render  a  valid  judgment,  is  to  be  found  in  the  fact, 
that  in  all  those  cases,  a  sok  defendant  was  proceeded  against.  If 
there  be  not  a  broad  and  perfectly  well  settled  distinction  in  this 
respect,  between  the  case  of  a  sole  defendant,  and  the  case  of  two 
or  more  defendants,  our  act,  relative  to  proceedings  against  joint 
debtors,  is  a  dead  letter,  and  every  judgment  rendered  under  it,  is 
null  and  void.  This  distinction  is  founded  on  reasons  of  natural 
justice.  Where  joint  debtors  are  proceeded  against,  (and  it  should 
be  remarked  that  the  Alabama  act  is  full  as  much  restricted  in 
this  respect,  as  ours,  it  being  confined  to  partnership  debts  alone,) 
and  one  defendant  only  is  taken,  no  recovery  can  be  had,  unless  a 
joint  cause  of  action  is  proved  against  all.  In  this  way,  the  de- 
fence of  one  is  made  to  enure  to  the  benefit  of  all,  and  as  they  all 
jointly  entered  into  the  contract,  and  each  became  liable  to  pay 
the  entire  debt,  or  perform  the  entire  duty,  it  is  but  right,  thai 
a  defence  made,  or  default  suffered  by  one,  should,  at  least 
prima  facte  conclude  the  rest.  But  not  so  with  regard  to  a  sole 
defendant.  If  he  has  had  no  notice  of  the  suit,  either  by  personal 
service  of  process,  or  voluntary  appearance  to  it,  he  cannot  in  con- 
templation of  law,  be  said  to  have  either  made,  or  to  have  had  an 
opportunity  of  making  a  defence ;  nor  can  a  judgment,  rendered 
against  him,  under  such  circumstances,  be  justly  taken,  as  a  pro- 
ceeding in  invitum. 

In  this  view  of  the  subject,  it  is  quite  apparent  that  the  main 
scope  of  the  argument,  on  the  other  side,  goes  to  establish  that, 
should  the  decision  in  this  very  case  be  in  favor  of  the  plaintiffs,  no 
judgment  should  be  rendered  against  the  defendant,  JVtJe^,  who,  as 
appears  by  the  record,  was  returned  not  found.    But  if  this  court 
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debtors,  to  render  a  valid  judgment  against  him,  it  is  not  easy  to !_ 

perceive  any  good  reason  why  the  court  in  Alabama,  being  autho<>   ^^Jfi"* 
tized  by  a  similar  acl^  should  not  have  had  the  power  to  render  an  v. 

equally  valid  judgment  against  Winthrop  and  Stratton,  in  the  suit      othenL 
brought  there,  notwithstanding  the  want  of  personal  service  of 
the  process  on  them. 

Agmn :  it  is  said  that  the  replications  treat  the  co-partnership  of 
the  defendants  as  subsisting  at  the  time  of  the  service  of  the  writ 
on  Niles.  The  necesdty,  or  at  least  the  propriety  of  this  aver- 
Inen^  is  rendered  perfectly  obvious,  by  adverting  for  a  moment  to 
the  provisions  of  the  Alabama  act.  That  act,  as  already  observed 
in  the  opening,  contemplates  two  modes  of  proceeding  against 
partners,  that  is,  either  against  any  one  or  more  of  them^  or 
against  all,  by  serving  the  process  on  any  one  of  them.  If 
the  first  alternative  be  adopted,  and  the  process  be  issued 
against  two  or  more,  it  is  apprehended  that  a  personal  service  of 
the  process  on  each  defendant  selected,  must  be  effected  in  order 
to  warrant  a  proceeding  to  judgment  in  that  suit  If  the  other 
alternative  be  resorted  to»  as  was  done  in  the  present  instance, 
that  fi9ict  should  be  indicated  by  the  process,  and  probably  by  a 
statement  of  the  nature  of  the  demand  on  which  the  suit  is 
brought,  showing  that  it  was  for  a  co-partnership  demand,  as  well 
to  apprize  the  sheriff  that  he  need  not  make  service  of  the  process 
on  any  more  than  one  of  the  defendants,  as  to  authorize  the  clerk, 
upon  the  return  of  such  process  served  on  any  one  of  the  defen- 
dants, to  enter  the  appearance  of  all  of  them.  Buch  was  the  sde 
object  of  the  allegation  in  question,  and  was  taken  fi^om  the  form 
of  the  writ,  and  the  memorandum  subjoined  to  it,  as  contained  in 
the  exemplification  of  the  proceedings  in  the  Alabama  judgment, 
and  from  whence  it  is  to  be  fairly  inferred  that  such  is  the  usual 
course  of  proceeding  in  such  cases  in  that  state* 

The  pretended  averment  in  the  replication  so  much  relied  upon 

by  the  other  side,  is,  therefore,  nothing  more  than  the  description 

given  to  the  defendants  in  the  process  in  the  Alabama  suit     And 

if  traversable  at  all,  the  only  issue  which  it  tenders,  is  whether 

the  defendants  were  described  in  the  process,  as  stated  in  the  re-* 
VOL.  II.  47 
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Oct  T«ni»    plicatioiL    But  should  it  be  taken  as  equivalent  to  an  averment  of 

., '        co-partnerBbip  in  a  declaration,  yet  that  averment  is  always  con- 

g^Jjl^^  strued  in  reference  to  the  cause  of  action  in  the  particular  euiL 
_|T«^  Where  a  siut  is  brought  upon  a  co-partnership  debt,  and  the  firm  i» 
oOifin.  avowedly  dissolved,  the  defendants  are,  nevertheless,  sued  as  co- 
partners^ and  so  averred  to  be  in  the  declaration,  and  it  would  be 
strange  indeed,  if  the  suing  them  in  tha  t  character,  must  be  constru- 
ed into  an  admission,  or  a  substantive  averment,  that  they  are  such 
partners  at  the  time  of  suit  brought  But  going  even  to  this  extent^ 
does  not  aid  the  other  side.  The  imagination  must  extend  one  step 
further^  and  infer,  that  the  fact  of  so  suing  the  defendants  as  co- 
partners, is  equivalent  to  an  averment,  that  their  co-partnersfaq^ 
continues  down  to  the  time  of  the  service  of  the  process. 

But  it  is  said,  the  Alabama  act  differe  from  our  act,  relative  to 
proceedings  against  yAni  debtors; — ^in  addition  to  the  two  particu- 
lan  noticed  in  the  opening  argument, — in  this,  that  the  former  de- 
clares the  judgment  where  one  defendant  only  is  taken,to  be  equally 
valid  and  elBbctual  against  all  the  defendants ;  whereas  the  lattor 
exempts  the  person  and  separate  property  of  the  defendant  not 
taken,  from  the  operaUon  of  the  judgment  Suppose,  then,  the 
two  acts  to  differ  in  three,  instead  of  two  particulars,  how  does 
that  fact  help  the  defendant's  ailment?  Will  it  be  pretended, 
that  the  Alabama  act  is,  therefore,  unconstitutional  %  That  is  no 
where  insinuated  by  the  opponng  counsel,  and  it  is  respectfully  sub- 
mitted, whether  the  court  would  deem  it  discreet,  to  question  the 
constitutionality  of  a  law  of  a  sister  state,  regulating  its  judicial  pro- 
ceedings, there  daily  acted  upon,  and  as  old  as  the  state  itselL  But 
is  not  the  principle  of  that  act  essentially  the  same  as  ouis?  For 
where  is  the  difference  in  principle,  between  taking  the  jbM  or  the 
aqMiraie  property  of  a  defendant  not  taken  1  True,  according  to 
our  act,  the  person  and  separate  property  of  such  a  defendant  are 
exempt  in  that  particular  suit,  but  the  plaintiff,  by  bringing  a  suit 
on  that  judgment,  can  readily  subject  both,  nor  could  the  defen- 
dant not  taken,  avail  himself  of  any  matter  of  defence,  in  such 
second  suit,  except  *<what  he  might  in  his  distinct  individual  ca- 
pacity have  made  in  the  original  suit" 
Bui  if  the  Alabama  act  be  deemed  unconstitutional,  this  court 
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mirely  will  not  hold  it  so,  except  so  &r  as  it  goes  beyond  ours. 
Give  it  effect  then,  to  that  extent,  and  the  plaintiffii  are  entitled  to 
judgment 

How  then  stand  the  merits  of  the  present  question  1  for  they 
appear  to  lie  within  a  nut-shell — no  fault  is  found  with  the  decla- 
ratbn. — ^Are  the  replications  good  in  substance?  If  the  act  of 
Alabama  is  to  have  the  same  effect  given  to  it  here  as  there,  and 
if  the  Bank  of  Columbia  v.  Newcomb,  is  to  be  taken  as  good  law, 
it  is  not  yet  perceived  wherein  the  replications  are  defective,  either 
in  substance  or  form.  The  question  then  turns  solely  on  the  suf* 
ficiency  of  the  rejoinders.  It  is  confidently  believed,  that  they 
are  decidedly  bad,  among  other  reasons,  for  this,  that  they  spe- 
dally  traverse  matter  no  where  alleged  in  the  replication,  and 
that  matter,  too,  tendering  an  immaterial  issue.  If  correct  in 
this  position,  it  surely  requires  no  authority  to  support  it,  for  it  is 
an  elementary  principle  in  pleading,  that  a  special  traverse,  in 
order  to  be  good,  must  be  of  material  matter  previously  alleged,  as 
much  so  as  the  rule,  that  when  a  pleading  sets  forth  new  matter, 
it  must  conclude  with  a  verification,  and  not  to  the  country.  The 
case  of  Click  v.  Click,  in  manuscript,  decided  by  the  Supreme 
Court  of  Alabama,  as  long  ago  as  IQ^S,  upon  the  very  act  in 
question,  is  deemed  deciave,  to  show  that  the  continuance  of  the 
co-partnership,  at  the  time  of  suit  brought,  or  process  served,  ia 
whoHy  unnecessary  and  immaterial.  That  case  will  be  found 
among  the  papers  delivered  in  this  cause. 


The  Court  decided,  that  the  replication  was  bad  on  the  general 
principle,  that  the  law  of  Alabama  could  not  give  jurisdiction  over 
&e  person  of  the  defendant,  who  was  not  within  that  state,  at 
the  time  the  suit,  upon  which  the  judgment  was  founded,  was 
commenced,  nor  at  any  time  afterwards,  and  who  had  not  in  any 
way  submitted  himself  to  the  jurisdiction  of  the  court,  which  ren- 
dered the  judgment.  The  judgment,  (it  was  said,)  did  not  bind 
the  defendant  perdonalh/y  nor  make  his  separate  property  subject 
to  it.  If  he  could  not  by  plea  deny  the  jurisdiction  of  the  court, 
the  judgment  obtained  in  Alabama  would  be  conclusive,  and 
would  in  effect  become  as  extenshre  as  a  domestic  judgment* 


Oct.  TwBi, 
1RS9. 

Wilson  end 
Hallett 

V. 

Kilesand 
others. 
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^f^^  lubieetiag  both  the  penon  and  property  of  the  defendaot  to  its 

T.  The  caae  was  conaidered  as  within  the  prindples  of  the  prerioos 

\#  IttTcT*  c^^MS  of  Harrod  v.  BarreUo^  IvoL  1.  page  155,  and  anUpage  302.] 
and  as  having  been  decided  in  effect,  by  the  Supreme  Court,  in 
the  late  cases  before  fliem. — See  6  Wend.  R.  447.     Shiunway  «. 

The  courts  therefore^  gaioe  judgment  far  the  defendami  on  the  demur^ 
rety  with  leaee  to  the  plaintiffs^  to  toithdraw  thnr  repUeation  and 
ffmend  their  pleading* 

(Q.  W.  StioDg,  JiU^fir  the  jlfft.] 


Francis  A.  C.  Brichta 


versus 


The  New-York  Lafayette  Insurance  Compant. 

Tm  pfbintiirelieeted  a  policy  of  insunuice  against  fire,  on  goods  contained  in  his 
counting-room,  snd  tfter  a  Iom  Jbsd  h^pnud,  he  made  an  assignment  of  his  pro* 
perty  for  the  benefit  of  certain  creditors,  and  among  other  things,  assigned  his 
j^aJiin  on  the  defendants,  without  their  consent  Hbld  that  this  transfer  did  not 
render  the  policy  void,  under  the  4th  condition  of  insurance. 

Ajnong  the  items  of  loss  allowed  by  the  jury,  were  certahi  advances  made  oy  the 
plaatiirapon  some  musical  instruments,  watches,  Slc^  belonging  to  other  per* 
SOBS,  which  bad  been  deposited  with  him  for  sale.  As  these  articles  were  not 
stated  to  be  held  upon  **  trust  or  commission,"  according  to  the  third  condition 
of  insprance,  it  was  held  that  they  were  not  corered  by  the  policy. 

f  This  was  an  action  upon  a  policy  of  insurance  against  fire.  It 
appeared,  that  the  plaintiff  had  effected  insurance  in  the  office  of 
the  defendants,  to  the  amount  of  800  dollars,  <<  on  furniture  and 
^'j^oods  contained  in  his  counting-room.  No.  S  Phoenix  Builds 
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*'ingB.'>    At  ihe  trial,  the  plaintiff  proved  his  lose,  and  the  due    ^^^ 
exhibitioQ  of  his  preliminaTy  proofs ;  but  it  appearing  that  he  had,         ^     — 
<l^er  the  loss  took  place,  made  an  assignment  of  his  property         ▼.  ^ 
for  the  benefit  of  his  creditors,  and  among  other  things,  of  ku  ^ifi JiJdSf" 
dam  upon  this  company.    The  defendants  contended,  that  the 
assignment  rendered  the  policy  void,  according  to  the  4tb  condi- 
tion  of  insurance  annexed  to  it.  / 

Among  other  items  of  loss,  the  plaintiff  claimed,  that  he  was  en- 
titled  to  recover  the  sum  of  280  dollars  for  damages,  to  three  piano 
fortes,  twenty.four  watches,  a  quantity  of  watch  materials,  and 
some  violin  and  guitar  strings,  belonging  to  other  persons,  which 
had  been  deposited  with  him  for  sale,  and  on  which  he  had  made 
certain  advances.  On  the  pianos,  he  had  advanced  400  dol- 
lars, and  the  loss  upon  each  was  estimated  at  80  dollars;  cm  ihe 
watches,  materials,  &c.,  he  had  advanced  200  doUars,  aqd  these 
articles  were  totally  destroyed.  To  roimburse  himself  for  his  ad- 
vances, the  plaintiff  was  to  sell  the  articles  deposited  with  him; 
but  it  did  not  appear  that  there  was  any  agreement  whereby  he 
was  to  receive  a  commission  for  selling  them,  nor  was  his  business 
that  of  a  commission  merchant. 

The  defendants  contended,  that  the  plaintiff  could  not  recover 
the  amount  of  his  advances  on  the  pianos,  watches^  &c.,  according 
to  the  third  condition  of  the  policy,  which  provides,  that  **  goods 
''held  in  trust,  or  on  commission,  are  to  be  insured  as  such,^  other- 
wise they  are  not  covered  by  the  policy. 

The  Judge  charged  the  jury,  I.  that  as  the  policy  was  not  trans- 
ferred until  after  the  loss  had  happened,  it  was  not  rendered  void 
by  Ite  assignment 

Secondly,  that  the  plaintiS'  was  entitled  to  recover  for  the  loss 
upon  the  pianos,  watches,  &c.,  to  the  extent  of  his  advances 
thereon. 

The  jury  returned  a  verdict  in  favour  of  the  plaintiff,  for  the  full 
amount  of  his  claims,  including  the  loss  upon  the  articles  depoated 
with  him  for  sale ;  and  the  defendants  having  excepted  to  the 
opinion  of  the  Judge,  now  moved  for  a  new  trial. 
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Oet.T«nn,       Mr.  Jomet  SMtiL  in  fhrir  behalf,  oontended,  I.  That  as  the  po- 

1899 

— ■ — '- —  Uey  was  asngned  without  the  consent  of  the  defendants,  it  became 
T.  void  under  the  fourth  condition  of  insurance.    The  Judge  should^ 

Hita^^  therefore,  have  non-suited  die  plaintiff.      [Lynch  v.  DalUgm,  3. 
Bro.  P.  Coi.  497.  Pwrk  an  h.  696.    Marsh,  an  In.  698,  9.] 

11.  The  piaoos,  watches,  &c.,  were  not  the  property  of  the 
plaintiff  They  were  held  by  him,  as  collat^^  security,  fiir  ad- 
vances made  to  the  owners,  and,  according  to  the  third  con£tioa 
of  insuntnoe,  they  were  excluded  from  the  risk.  There  is  a  mani- 
fest error,  therefore,  in  the  Judges  charge,  which  sustained  Ae 
pUntiff's  claim  to  the  amount  of  his  advances. 

Mr.  S.  P.  Staples^  contra,  for  the  plaintiff  insisted.  That  the 
assignment  of  the  policy,  was  not  such  a  transfer  of  it,  as  was  pro- 
vided  against,  in  the  conditions  of  insurance.  It  was  the  tmnafer 
of  a  fight  to  recover  a  loss  which  had  already  happened,  and  it  was 
such  a  claim,  as  ought  in  equity  to  pass  to  the  plaintiff's  creditorss 
[1.  Pkk.  Rep.  76.] 


II.  The  plaintiff  was  entitled  to  recover  for  his  advances  on  the 
goods^  which  were  held  by  him,  as  security  for  his  tnoney  loanedt 
to  the  amount  of  his  interest  therein,  at  the  time  of  the  loss.  [Dti 
Forest  V.  The  FuUon  lire  Insurance  Co.  1.  Haffs  R.  84.] 

Per  Curknu  The  plaintiff  effected  a  policy  of  insurance  against 
fire,  with  the  defendants,  *'on  goods  and  furniture  contained  inhb 
^^counting-room.*'  After  a  loss  had  happened,  he  made  an  as- 
s^ment  of  his  property,  for  the  benefit  of  certain  creditors ;  and 
assigned,  among  other  things,  his  claims  on  the  defendants.  The 
defendants  now  contend,  that  this  assignment  rendered  the  policy 
void. 

The  restricti<m  in  the  policy,  against  an  assignment  of  the  in- 
terest of  the  assured  in  it,  without  the  consent  of  the  company, 
endently  applies  to  transfers  made  before  the  loss  happens.  After 
that  event,  the  rights  ol  the  plaintiffii  are  fixed.  His  daim  be- 
somes  amere  chose  in  action,  and  like  any  other  chose  in  actiop. 
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it  is  assignable  in  equity.    The  reasons,  whicli  induce  the  Insu-    Oct  Ten^ 

Jo89« 


ranee  Companies  to  insert  the  restrictive  clause  in  their  poUcies, 

have  no  ezbtence,  or  application  afler  the  risk  has  ceased.  y. 

Among  the  items  of  loss  allowed  by  the  jury,  were  the  advances  ^*^inJjSSf" 
made  by  the  pluntiff  on  certain  piano  fortes,  watches,  &c.    The 
Judge  charged  the  jury,  that  the  plaintiff  had  a  right  to  recover  to 
the  extent  of  his  advances  on  those  articles,  and  the  defendants  in- 
sist, that  the  charge  was  in  this  respect  erroneous. 

The  third  condition  annexed  to  the  policy,  declares,  that 
**  goods  held  in  trust  or  on  commission,"  shall  not  be  covered,  un* 
less  they  are  insured  as  such.  The  articles  in  question,  were  not 
the  property  of  the  plaintiff;  they  were  held  by  him  ^^in  trust  or  on 
^'commission.''  He  had  a  Uen  upon  them  for  advances^  which 
could  have  been  defeated,  by  a  repayment  of  the  money  advanced. 
His  interest  was  not  absolute,  but  conditional ;  and  it  could  not 
be  covered  by  a  mere  insurance  upon  his  own  property.  If  the 
goods  in  question  were  to  be  covered  by  fhe  policy,  they  sbodld 
have  been  specified  in  it  as  goods  held  in  trust  or  on  commisenon, 
and  it  would  be  vblating  the  plain  terms  of  the  third  condition  an- 
nexed to  the  policy,  if  this  claim  were  to  be  allowed*  The  Judge's 
charge  was,  therefore,  in  this  respect  erroneous,  and  there  must  be 
a  new  trial,  unless  the  plaintiff  will  strike  from  the  amount  of  his 
verdict,  the  advances  upon  the  property  deposited  with  him.  In 
that  case,  the  verdict  for  the  residue  may  stand,  and  the  plmtiff 
can  enter  up  his  judgment  for  that  amount. 

Mew  trki  granted^  unless  the  plaintiff  comp^  wUh  the  wnditim 
expteesed  m  Ihe  opMon  of  the  court. 

[JamM  Smith,  JBIWyM  the  dtfendmUt.] 
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1989. 


Vultee      GsaTRVDE  VuLTBEy  admiDistFatiix  of  Frederick  Vultee,  de-' 
Rayner.  ceaaed,  plaintiff  in  errcnr, 

vcrmt. 
Datid  RATinBBi  defendant  in  enor. 

The  ptamtiff  ia  eiTor»  bong  roed,  in  th«  Mtrine  Court,  u  admmntimtiuL  of 
her  hmbtn^y  on  t  promiitoiy  nola  mftxle  by  him,  pleaded  now  m$mmp§ii  aod 
fUm»  ■Aninlilrwtt.  To  rapport  the  last  plea,  she  called  her  eon,  as  a  witneM, 
and  olRrad  to  prove  bj  him,  the  payment  of  oertain  of  the  debts  of  the  intestata 
by  her,  in  tiie  doe  oowse  of  adounistration ;  and  by  another  witnen,  that  the 
estate  had  been  oyenraloed. 

The  defendant  in  enor,  contended  that  the  administratrix  must  first  produce  the 
inreatoiy  of  the  estate,  before  she  could  ofier  such  evidence ;  and  the  couif 
below,  rejected  the  testimony  as  incompetent  Hsld  that  the  burthen  of  the 
istoa  mm  on  the  plaintifli;  in  the  original  suit,  who  should  have  produced  • 
copy  of  the  inventory  from  the  publie  records,  if  he  wished  by  it,  to  charge  tiie 
adminisistratrii  with  assests.  Hbld  a&so,  that  although  no  perron  can  be  a 
iritness  to  increase  a  Amd,  in  which  he  is  intrusted,  yet,  that  the  ron  of  the  ail- 
■uniiiiatriz  was  competent  to  answer  the  questions  proposed  to  be  put  to  hin& 

Certiorari  from  the  Marine  Court  The  defendant  below, 
was  sued  aa  administnitrix  of  her  husband,  on  a  promissory  note, 
for  60  dollars,  made  by  him,  in  his  lifetime,  in  favor  of  Garrit 
Gilbert ;  and  endorsed  by  him  to  Rayner,  mthout  recourse.  The 
defendant  pleaded  nan-assumprii  and  pUne  admbditrimt.  The  sig- 
tiature  of  the  deceased,  being  proved,  the  defendant  called  wit* 
nesses  to  show  that  certain  debts  doe  from  the  deceased  to  diem,  had 
been  paid  by  her ;  and  her  counsel  inquired  of  one  of  them,  (who 
was  an  appraiser  of  the  estate,)  whether  the  goods  specified  in  the 
inventory  had  not  beta  overvalued :  intending  to  show  that  the 
estate  of  the  husband,  had  all  been  consumed  in  the  payment  of 
bis  debts.  The  pluntiff  below  objected  to  the  quesUon,  and  in- 
sisted that  the  defendant,  was  bound  to  produce  the  inventoiy. 
This  objection  being  sustained,  the  inquiiy  was  excluded. 

The  defendant  then  called  Henry  V.  Vultee,  a  son  of  the  de- 
fendant and  the  deceased,  as  a  witness,  and  proposed  to  ^w  by 
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kim,  that  she  had  paid  certain  other  debts  of  the  hitestate»  in  the  Oct  Tertii, 
due  course  of  her  admimsiration.  The  plaintiff  again  insisted,  . 
that  the  inrentorj  must  be  produced,  and  contended  that  the 
¥ritnes8  wafi  not  competent  to  answer  the  questions  proposed  to 
be  put  to  him.  The  court  having  sustained  the  objection,  and 
excluded  the  mdencet  the  jury  returned  a  yerdict,  in  favor  of  the 
^aintiff,  for  67  dollars ;  and  the  court  gave  judgment  in  his  fistvor 
for  that  amount 

A  eertwrari  having  been  taken  out  by  the  administratrix,  W4 
JIhdocky  in  her  behalf,  now  moved  to  reverse  the  judgment,  and 
insisted  that  the  testimony  of  H.  Y.  Yultee,  was  improperly  reject* 
ed.  The  witness  was  not  called  to  affect  the  assets  of  the  estate^ 
by  his  evidence,  ar  to  procure  or  prevent  a  judgment,  for  or 
against  it ;  but  to  show  that  the  defendant  below,  had  acte4 
honestly  in  the  discharge  of  her  duties,  as  administratrix,  and 
had  employed  the  assets  entrusted  to  her,  in  the  payment  of  the 
debts  of  the  intestate.  The  interest  of  the  heir,  he  said,  is 
merely  contingent.  A  legal  proprietor  stands  between  him  and 
the  estate,  and  he  could  not  by  possibility  be  benefitted,  unt3 
the  plaintiff's  claim  was  satisfied.  He  was  not  called  to  im^ 
peach  the  debt,  or  show  its  payment,  but  to  give  evidence, 
which,  while  it  would  tend  towards  the  protection  of  the  de- 
fendant, would  also  tend  to  cut  off  the  witness  from  his  expec- 
teocy. 

il.  In  order  to  charge  the  defendant  below,  the  plaintiff  was 
bound  to  show  that  she  had  assets.  This  he  could  have  done 
by  producing  a  copy  of  the  inventory ;  but  not  choosing  to  do 
so,  the  defendant  herself  shows,  by  parol,  what  the  estate  was 
in  fact,  and  offers  to  prove  how  it  had  been  disposed  of.  This 
testimony,  the  plaintiff  could  meet  by  other  proof,  but  he  could 
not  compel  the  defendant  to  produce  the  inventory,  which  he 
should  have  brought  mto  court,  if  he  intended  to  charge  the  de« 
fendant  with  its  amount     [BenUy  v.  J?cn%,  7  Coto.  jR«  701.] 

Mr.  OfCanmorytottlrai  for  the  defendant  in  error,  observed,  that 

the  question,  as  to  Yultee's  competency,  was  not  to  be  diicussed. 
V0I4.  II.  48 
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Ocu  Ttna,    The  coort  below  decided,  that  the  meleiwe  ofifered  was  incorope- 
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tent,  not  the  witness.  If  the  matters  to  be  proved  were  improper^ 
the  witness  ought  not  to  have  been  sworn.  The  court,  therefore^ 
rightfully  rejected  the  evidence  which  the  witness  was  to  for* 
nish.    Thompson  v.  Gregory ^  [4  /•  R.  83.] 

11.  The  court  were  also  correct,  in  refusing  to  permit  the  de- 
fendant below,  to  impeach  the  inventory  by  the  apfMraiser.  If  k 
could  be  impeached,  it  should  first  have  been  (voduced.  When 
a  plaintiff,  on  a  plea  otplene  admnistraioitj  shows  assets  in  the  hands 
of  the  personal  representative ;  the  latter,  if  it  appear,  that  there 
was  an  inventory,  with  an  appraisal,,  ioughi  not  to  be  permitted 
to  go  into  proof  of  his  administration  of  the  assets,  without  first 
producing  the  inventory,  which  is  the  proper  and  legal  evidence 
of  the  amount  received  by  him. 

Oakley  J.  The  defendant  below,  was  sued  as  administratrix 
of  her  husband  :  she  pleaded  non-assumpnt  and  plene  adndnistramL 
Ota  the  thai  the  plaintiff  contended,  that  she  was  bound  to  pro- 
duce the  inventory,  which  had  been  made  of  the  estate,  and  that 
she  could  not  offer  any  proof  under  her  second  plea,  until  she  bad 
done  so. 

The  burden  of  proo^  under  this  issue,  was  clearly  on  the  plain* 
tiff  below.  The  inventory  was  matter  of  public  record,  and 
might  have  been  produced  by  him,  to  charge  the  defendant  with 
assets ;  this  has  been  expressly  adjudged.  IBeaUy  v.  Bentiyy 
7  Cow.  701.] 

The  defendant  below  offered  Henry  Yultee,  as  a  witness.  He 
was  one  of  the  children  of  the  intestate,  and  of  course,  entitled  to 
a  distributive  share  of  his  personal  estate.  He  was  offered  to 
prove  the  payment  of  debts  by  the  defendant,  in  the  due  course  of 
administration.     He  was  rejected  as  incompetent. 

It  seems  to  be  a  general  principle,  that  a  person  cannot  be  a 
witness,  to  increase  or  to  prevent  the  diminution  of  a  fund,  in 
which  he  is  to  participate,  and  upon  this  principle  I  should  have 
considered  this  witness  as  incompetent,  if  called  upon  to  testily 
generally  in  the  cause.     [5  J.  R.  258.     1  Mass.  239.    2  Dag. 
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466.]    Here,  however,  it  is  quite  apparent,  thai  the  witness  had  Oct  Term, 

no  mterest  in  the  question,  which  was  proposed  to  be  put  to  him ; '- — 

for  if  the  plea  of  plene  cidmiinistraioU  had  been  sustained,  the  plain-  "^y.  ^"^ 

tiff  below,  would  have  had  judgment  for  assets  in  fiUure.     1  see,  ^  ^^^Ilfl 
therefore,  no  objection  in  principle  to  the  competency  of  the  wit- 
ness, to  answer  the  questions  proposed  to  be  put  to  him.      (4 
Cranch.  R  69.  4  J.  JR.  293.] 

Judgment  reversed.' 

H.  V.  Vultee,  AWy  Jvt  th€  jUff.  in  irror.    C.  O'Connor,  JWyfor  deft,  m  aror. 


Henrt  O.  Dusenberrt  vereus  William  O'Shibl. 

In  ta  aetion  oTcoTenanttit  appeared  that  one  Pepper  hired  a  house  of  the  plaintifi^ 
and  that  the  defendant  agreed  to  become  hia  mueiy  for  the  payment  of  the  irent 
P.  executed  a  covenant  under  seal  for  the  payment  of  the  rent,  and  the  defendant 
on  the  same  paper,  executed  an  agreement  also,  under  seal,  to  be  his  surety,  but 
there  was  no  witness  to  the  signature  of  either.  Pepper  took  the  paper  containing 
both  agreements,  far  the  purpose  of  deliyering  them  to  the  plainti£(  who,  npon 
inspection,  objected  to  the  form  of  the  execution  of  the  covenant  by  P.,  be> 
cause  there  was  no  witness  to  his  signature.  P.  therefore  eroMtd  hit  signature  and 
wrote  his  name  anew,  in  the  presence  of  a  witness,  who  signed  it,  and  tne  paper 
was  then  delivered  by  P.  to  the  plaintiff  The  defendant  was  not  present  at  this 
transaction,  nor  did  he  know  any  thing  of  it ;  but  being  sued  upon  his  guaranty, 
he  contended  that  the  erasure  of  the  signature  of  P.  under  the  circumstances  of 
the  case,  discharged  him  as  surety. 

Hbld,  that  the  signing  and  sealing  of  the  covenant  anew  by  P.  was  to  be  consi- 
dered as  an  original  execution  and  delivery  of  it.  That  the  defendant  by  signing 
the  guaranty  on  the  covenant  itself,  and  entrusting  it  to  P.,  thereby  gave  him 
aathority  to  complete  the  delivery  of  both  instruments.  That  there  was  no  alte- 
ration in  the  terms  of  the  contract,  whereby  the  surety  could  be  prejudiced,  and 
that  he  was  therefore  bound  by  it. 

The  facts  of  this  case  sufficiently  appear  from  the  opinion  of  the 
court,  and  the  preceding  marginal  abstract.  It  was  an  action  of 
covenant  for  rent,  tried  before  Mr.  Justice  Hoffinan.  At  the  trial 
of  the  cause,  the  plaintiff  having  shown  the  circumstances  of  the 
transaction,  and  having  proved  the  handwriting  of  the  defendant. 
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Oct.  Teni,    (there  being  no  witness  to  his  actual  rignature,)  the  defendant 

'. —  moved  for  a  non-suit  upon  two  grounds  first,  because  the  name  of 

osen  rry  p^pp^^  |j^ ^  heeti  erased  after  that  of  the  defendant  was  signed  and 
Oghiel  ^  aecondiy,  because  the  execution  of  the  instrument  by  the  defendant 
was  not  legally  proved. 

The  Judge  ruled  however,  upon  the  first  point,  that  the  execu* 
ting  of  the  instrument,  amounted  to  a  mere  acknowledgment  of  it^ 
^for  the  purpose  of  having  it  witnessed,  and  that  a  witness  to  a  seaU 
ed  instrument  was  not  absolutely  necessary,  such  witness  being 
chiefly  useful  in  proving  a  delivery  of  it  That  the  possession  of 
the  instrument  by  the  plaintiff  under  the  circumstances  of  the  case, 
was  sufficient  to  warrant  them  in  finding  that  it  had  been  duly 
delivered. 

The  defendant  having  excepted  to  the  ruling  of  die  Judge,  the 
jury  found  a  verdict  for  the  plaintiff. 

The  defendant  now  moved  to  set  the  verdict  aside,  and  for  a  new 
trial 

•Mr.  JIffilcieJk,  for  the  defendant,  contended,  that  the  original  in- 
strument was  cancelled,  and  that  the  erasure  of  the  name  of  Pep- 
per, by  the  direction  of  the  plaintiff,  and  the  re-execution  of  the  co- 
venant, without  the  knowledgeor  assent  of  the  defendant,  dischafg- 
ed  him.  [He  dted  2.  T.  R.  366.  \(Hh  Cokes'  R.  93.  4.  J.  R. 
84.  15  lb.  693.  Cro.  Eliz.  626.  3.  Dyer  261.  6.  6  Mod.  Rep.  287.] 

Mr.  J,  JlfUhon,  contra^  insisted,  that  the  act  of  Pepper,  in  writmg 
his  name  anew,  in  the  presence  of  a  witness,  was  a  mere  re-acknow- 
ledgment of  the  instrument  prior  to  its  delivery.  There  had,  as 
yet,  been  no  delivery ;  the  signature  of  the  defendant,  to  that 
part  of  the  contract  which  bound  him,  was  tantamount  to  a  power 
given  to  Pepper,  to  bind  him  by  a  future  legal  delivery  of  the 
instrument  The  act  of  Pepper  was,  a  part  of  such  delivery,  and 
the  charge  of  the  Judge  was  in  all  respects,  correct.  [He  cited 4. 
J.  R.  64.  18  lb.  499.] 

Oakley  J.  This  was  an  aclion  of  covenant.  It  appeared  in 
evidence,  that  one  Pepper  hired  a  house  of  the  plaintiff  and  that 
the  defendant  agreed  to  become  his  surety  for  the  payment  of  the 
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rent    Pepper  executed  a  covenant  for  the  payment  of  tbe  rent,    Oot  Tcni» 
under  his  seal,  and  the  defendant  also  executed,  under  his  seal,  an  . 

agreement  to  be  surety  therefor,  which  agreement  was  on  the  same  *^*^J*«^ 
paper  with  the  covenant  of  Pepper ;  but  there  was  no  witness  to  the  ^  0»sliieK 
signature  of  either.  Pepper  took  the  paper,  containing  both  cove* 
nants,  to  the  plaintiff,  to  defiver  them  to  him.  The  plaintiff  object- 
ed to  the  regularity  of  the  execution  of  the  covenant  by  Pepper, 
because  there  was  no  witness  to  his  signature.  He,  therefore, 
erased  his  signature  and  wrote  his  name  anew,  in  the  presence  of  a 
person  who  signed  it  as  a  witness,  and  the  paper  was  then  delivered 
by  Pepper  to  the  plaintiff.  The  defendant  was  not  present  at  this 
transaction,  nor  did  he  know  any  thing  of  it.  He  now  contends, 
that  tbe  erasure  of  the  signature  of  Pepper,  under  the  circumstances 
of  the  case,  discharged  him  as  surety. 

If  the  covenant  between  the  plaintiff  and  Pepper  had  been  com- 
pleted, by  the  delivery  of  the  deed,  and  there  had  been  a  subsequent 
erasure  of  the  signature,  perhaps  the  re*execution  of  it,  by  Pepper 
would  have  created  a  new  contract,  to  which  the  defendant  would 
have  been  no  party.  But  in  the  present  case,  the  covenant  of 
Peppeff  which  the  defendant  guarantied,  had  never  been  executed. 
Tbe  plaintiff  objected  to  accept  a  delivery  of  tbe  deed,  on  (he  ground 
of  a  supposed  defect  in  the  mode  of  execution.  The  signing  and 
sealing  of  it  anew,  was  then  nothing  more  than  an  original  execu- 
tion and  delivery  of  the  covenant.  The  defendant,  by  signing  the 
guaranty  on  the  covenant  itself,  and  entrusting  it  to  Pepper,  there- 
by gave  him  authority  to  complete  the  delivery  of  both  instruments 
to  the  plaintiff.  There  was  no  alteration  in  the  terms  of  the  con- 
tract The  surety,  therefore,  could  not  be  prejudiced,  nor  can  he 
say  that  the  covenant  is  not  such  as  he  intended  to  guamnty. 

Motion  far  a  new 

fW.  Mulock,  MPjfJ^r  the  dif^L] 
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Oct  Titan, 
18S91 

▼7  JoHW  Whehlwkight  versus  Joseph  D.  Beers. 

In  an  action  of  coTonant  on  a  charter-party,  the  declaration  aet  forth,  that  the  deleo^' 
dant  had  atipnlated,  that  a  yeasel,  of  which  he  was  the  owner,  should  perform  a 
▼oyage  from  N.  Y.  to  Omoa  and  back,  for  the  plaintiff  That  all  the  coro- 
nanta,  on  the  part  of  the  plaintiff  were  performed ;  but  that  said  vessel,  instead 
of  proceeding  to  Omoa,  put  into  the  port  of  Norfolk,  and  the  defendant  did 
not  deapateh  her  thence,  but  neglected  and  refused  so  to  do,  contniy  to  die 
flSbet  of  the  chartepfatty. 

The  defendant  pleaded  nx  special  pleas  in  bar.  The  first  and  second,  set  forth 
m  substance,  that  the  vessel,  while  proceedmg  on  her  voyage,  was  V)  much 
damaged  by  the  perils  of  the  seas,  that^e  put  into  Norfolk,  as  a  port  of  neces- 
sity, where  the  plaintiff  took  possession  of  the  cargo,  and  of  the  same  ever 
afterwards  retained  possession. 

The^berU  plea,  after  admitting  the  chaitei^party,  tbemilingof  the  vessel,  and 
that  she  put  into  Norfolk,  &c.,  alleged  that  said  vessel,  while  prosecuting  her 
voyage,  was  so  much  damaged  by  the  perils  of  the  seas,  that  it  became  neces- 
•aiy,  that  she  should  put  into  the  nearest  port,  and  that  Norfolk  was,  accord- 
ingly selected  as  a  port  of  necessity.  That  while  there,  the  said  vessel  wan 
examined,  to  ascertain  what  repairs  were  requisite  to  enable  her  to  proceed  on 
her  voyage,  when  it  was  found  necessary,  for  the  benefit  of  all  concerned,  that 
she  should  be  sold,  that  she  was  sold  accordingly,  **  and  so,  and  not  otherwise, 
**  the  said  voyage,  was  by  the  mere  perils,  of  the  sea,  broken  up." 

The  fifth  and  sixth  pleas  alleged,  that  the  plaintiff  ought  not  to  maintain  his  ac- 
tion, because  the  eorgo,  mentioned  in  the  declaration,  belonged  to^  and  was 
laden  on  board  of  said  vessel,  for  one  John  Living,  for  whom  said  charter-party 
was  made  by  the  defeadant,  as  his  agent,  as  appeared  hy  the  oyer  thereof. 

Upon  demurrer  to  these  pleas,  the  plaint^  had  judgment  upon  the  first,  second, 
fifth  and  sixth,  and  the  dejendmit  upon  thefiwth. 

This  was  an  action  of  covenant  on  a  charter-party,  bearing 
date  the  13th  of  August,  1827,  purporUng  to  have  been  entered 
mtp,  by  and  between  the  defendant,  for  J.  D.  Beers  &  Co.,  oi 
the  one  part,  and  the  plaintiff,  as  agent  far  John  LMngy  of  the 
other  part.  The  charter-party  recited,  that  Joseph  D.  Beers  & 
Co.,  being  the  owners  of  the  brig  Champion,  had  "  granted  and 
to  freight  letten,  to  the  party  of  the  second  part,  the  whole  ton- 
nage of  that  vessel,  for  a  voyage  from  New-York  to  Odkmi  and 
thence  back  to  New-Tork ;" — and  it  contained  the  usual  cove^ 
nants^  providing  that  the  vessel  should,  during  the  continuance 
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of  the  voyage,  be  made  and  kept  by  the  party  of  the  Bret  part,    ^^^  **» 

"  to  the  best  of  his  endeavors,  and  at  his  own  proper  cost,  tight,  ; — 

stanch  and  strong,''  and  sufficiently  provided  for  such  a  voyage.       _▼. 
The  vessel  was  to  receive  her  cargo  at  New-York,  by  a  certain 
day,  proceed  with  it  to  Omoa,  and  there  take  on  board  a  return 
cargo  for  New-York ;  and  Mr.  Living,  was  to  have  a  free  pas- 
sage in  her  to  Omoa. 

The  plaintiff,  on  his  part,  was  to  furnish  a  specified  freight,  for 
the  outward,  and  a  cargo  of  logwood  for  the  homeward  voyage. 
For  the  use  of  the  vessel  outward,  he  was  to  pay  450  dollars,  and 
a  certain  sum  per  foot,  for  all  the  lojgwood  brought  home  in  her. 

The  declaration  contained  two  counts :  the  first,  after  setting 
forth  the  terms  of  the  charter-party,  and  averring  a  general  per- 
formance, on  the  part  of  the  plaintiff,  of  all  things  on  his  part,  to 
be  performed,  alleged  that  the  plamtiff  furnished  the  said  outward 
cargo,  for  the  vessel,  which  was  on  the  27th  of  August,  18S7,  re- 
ceived by  the  master;  who^  on  the  same  day  set  sail,  and  pro^ 
ceeded  towards  the  port  of  Omoa,  &c.  The  breach  assigned  was, 
tfiat  the  vessel  did  not  proceed  to  Omoa,  but  on  the  contrary,  be- 
fore her  arrival  at  that  place,  to  wk,  on  the  t8tb  of  September 
following,  proceeded  to,  and  stopped  at  the  port  of,  Norfcrik,  ia 
the  state  of  Virginia ;  and  although  the  defendant  ought  to  have 
despatched,  and  was  then  and  there  **  required,  by  the  said  plain- 
^'tifl^  to  despatch  and  send  the  said  vessel  to  said  port  of  Omoa ; 
^and  although  the  said  vessel  ought  to  have  proceeded  from  said 
^^Norfolk,  on  her  said  voyage,  yet  the  said  vessel  didnot  proceed, 
*<and  the  said  defendant  did  not  despatch  the  said  vessel,  with  her 
^^said  cargo,  on  her  voyage  aforesaid ;  but  on  the  contrary,'*  the  said 
defendant  neglected  and  ^'  refused  so  to  do  against  the  will  of  the 
<*said  plaintiff,  and  contrary  to  the  form  and  effect  of  the  said  char- 
*<ter-party,  and  the  covenant  of  the  said  defendant  in  that  behalf; 
*<by  means  whereof,  the  said  plaintiff  lost  sundry  great  gains 
^and  profits,  which  would  have  arisen  from  the  said  cargo,  if  the 
''same  had  been  carried  to  Omoa,  and  was  also  put  to  great  ex* 
••pense,"  &c. 

The  second  count,  after  setting  forth  the  covenants  of  the  char- 
ter-party, and  the  soiling  of  the  vessel,  with  her  cargo  on  board, 


} 
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<^J£f"^    aasiffoed  as  the  breack  **that  the  said  vessel  was  not  made  and 

— —  <<kept  by  the  said  defendant,  to  the  best  of  his  endeavors^  tight, 

y.  **  Stanch  and  strong,  and  sulGciently  manned,  tackled,  provided 

*<aad  apparelled,''  ^*but  on  the  contrary  thereof,  the  said  vessel, 
**4athe  time <(f  the  conmeiieemmU  of  her  said  voyage,  and  during 
*'  the  same,  was  rotten  and  UMeaworthfif,  by  reason  whereof  she 
«  was  unable  to' prosecute  and  continue  her  said  voyage,  and  after 
^  the  said  voyage  had  been  commenced,  the  same  was,  aftervfards 
<<at  Norfolk,"  '^on  the  19th  day  of  September,"  «<with  the 
^  consent  of  the  said  defendant,  and  against  the  wishes  of  the  said 
**  plainUff,  broken  yp  and  abandoned,^  &c 

The  defendant  pleaded  six  special  pleas  in  bar.  The  first  plea, 
after  admitting  the  execution  of  the  charter-party,  the  saiKii(g  of 
the  vessel,  luid  that  she  put  into  Norfdk,  as  alleged  in  the  first 
count  of  the  declaration,  set  forth  as  an  answer  to  the  breach 
specified  therein,  that  while  the  vessel  was  on  the  high  seas, 
pmiling  her  said  voyage,  she  was,  by  the  force  and  violence  of 
<'  the^winds  and  waves,  and  by  injuries  finom  the  perils  of  the  seas, 
**  #0  much  damaged"  that  it  **  became  necessary  for  the  safety 
**  of  the  vessel^  cargo  and  crew,  that  she  should  put  into  the 
f^  nearest  port,  and  thereupon  the  said  brig  made  sail  for  the  port 
*^of  Norfolk^  as  a  port  of  necessity,"  *<and  arrived  there  on  the 
^  18th  day  of  September,  in  the  year  last  aforesaid,  and  the  said 
<*platfitiff,  then  and  there  received  and  took  possession  of  the  said 
*^  cargo,"  and  ever  afterwards  kept  the  same  in  Us  posseasioo  : 
**mAmU  tkut  that  die  said  brig  ought  to  have  proceeded  from  s^ 
^  Norfolk  on  her  said  voyage  to  Omoa,  and  the  said  defendant 
**  ought  to  have  despatched  and  sent  said  brig  with  her  said  cargo 
**  an.  her  voyage  aforesaid,  and  that  the  said  defendant  neglected 
^  and  reftised  so  to  do,  against  the  will  of  the  said  plaintiff"  du?. 

Hie  second  plea,  wiuch  was  to  the  second  count,  was  exactly 
like  the  firsts  with  the  exception  of  the  traverse,  which,  in  this  plea, 
ibrmaUy  denied  the  facts,  as  stated  in  the  breach  set  forth  ki  the 
second  count. 

The  third  plea  admitted  the  charter-party,  the  lading  of  the 
cargio  on  hoard  by  the  plmntiff,  the  safling  of  the  vesBcl  and  her 
patting  into  the  port  of  Norfelk,  as  stated  in  the  dedaiation,  hat 
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airerred  that  the  said  brig,  while  on  the  Ugh  seas  parsuiDg  her  «iid    ^^f^ 
yoyage,  was,  *^  by  the  force  and  violenoe  of  the  winds  and  wa?e8, 


and  by  damages  from  the  perib  of  the  seas,  so  much  injured  in  her  ^**«^»^'»*'* 
mastsy  spars,  sails  and  rigging,  and  so  much  strained  in  her  upper  j^og^ 
works,  and  injured  in  her  huU,"  that  thereby  it  became  **  necessary 
**  for  the  safety  of  said  brig,  caigo  and  crew,**  that  she  should  put 
into  the  nearest  port,  ^  and  thereafter  the  said  brig  made  siol  for 
**  the  port  of  Norfolk,  as  a  port  of  neoesrity,  and  so^  and  not  other* 
**  wise,  put  into  the  said  port  of  Norfolk,**  and  arrived  there  the 
said  18th  of  September ;  and^  while  at  Norfolk,  the  said  vessel 
was  duly  examined  with  a  view  to  ascertain  the  repairs 
expedient  and  necessary  to  enable  her  to  proceed  on  her  voyage,*^ 
and  it  was  found  to  be  necessary  **  to  sell  the  said  brig  for  the 
**  benefit  of  all  concerned ;"  and  thereafter  the  said  brig  was 
**  necessarily  sold,  and  so,  and  not  otherwise,  the  voyage  aforesaid** 
**  was,  by  the  mere  perils  of  the  seas,  broken  up  and  prevented  ; 
*^  imthout  thisj  that  the  said  brig  ought  to  have  proceeded  from  said 
^*  Norfolk,  on  her  said  voyage  to  Omoa,  and  the  said  defendant 
**  ought  to  have  despatched  and  sent  the  said  brig,  with  her  said 
*<  cargo,  on  her  voyage  aforesaid*  and  that  the  said  defendant 
**  neglected  and  refused  so  to  do  against  the  will  of  the  said 
**  plaintifT,**  &c. 

The  fourth  plea,  (which  was  to  the  second  count,)  followed  the 
words  of  the  third,  down  to  the  traverse,  and  then  concluded  by 
denying  that  the  sard  brig  was  not  made  and  kept  by  the  said  de^ 
fendant  **  tight,  stanch  and  strong,  and  sufficiently  manned* 
provided,  tackled  and  apparelled,  with  all  things  necessary  for 
said  voyage  ;  and  that  the  said  brig,  at  the  time  of  the  com- 
mencement of  said  voyage,  and  during  the  same,  was  rotten 
and  unseaworthy,  by  reason  whereof  she  was  unable  to  prose- 
cute and  continue  her  said  voyage,  and  that  after  the  said  voy« 
**  age  had  been  commenced,  the  same  was,  afterwards  at  Norfolk, 
*^  with  the  consent  of  the  said  defendant,  and  against  the  wishes 
''of  the  said  plaintiflf  broken  up  and  abandoned.'* 

The  fifth  plea  was  to  the  first  count     It  craved  oyer  of  the 
charter-party  referred  to  iti  that  count,  and  after  setting  Out  the 

covenant  at  full  length*  averred  that  the  plaintiff  ought  n<)t  to 
V014.  li.  49 


1 
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Oct.  Term,    maintain  his  actkm,  because  the  cargo,  *'  in  tbe  said  6rat  couoi 
"  mentioned,  uoi  owned  by  and  laden  on  board  ofmnd  brig  or  vemc^ 


Wheelwiighi    €tf^ff^^aieomtofihe$aidJoknLimng,mth»w^ 
"  party  named.'' 

The  sixth  plea  was  in  all  respects  like  the  fifth,  except  that 
being  in  reply  to  the  second  count,  it  was  properly  adapted  to  it 

The  plaintiff  demurred  to  the  first,  second,  fourth,  fifth  and  sixth 
jdeas,  and  took  issue  upon  the  third. 

The  defendant  having  joined  in  the  demurrers,  the  cause  was 
argued  by  Mr,  John  L.  Ma$on  and  Mr.  P.  W.  RadeUff  for  the 
plaintiff,  and  by  Mr,  George  SnIUvan  for  the  defendant. 

JMr.  JUaeony  in  support  of  the  demurrers,  contended. 

I.  That  the  first  plea  did  not  answer  one  of  the  material  aUe* 
gations  in  the  first  count,  viz.  that  the  defendant  was  required  by 
the  pkintiff,^  to  proceed  on  the  voyage  from  Norfolk  to  Omoa. 
[1  Sound.  28,  11  J.  R.  19,  SaUerlee  v.  Douglaee.] 

U.  That  the  afiSrmative  matter,  stated  as  a  defence  in  the  first 
plea,  was  not  inconsistent  with  the  breach  assigned  in  the  first 
count  of  the  declaration,  [^rch.  Plead.  207.  9  Johns  R.  186. 
Mar.  In.  Co.  v.  Un.ln.  Co.  10  East.  378.  Hunter  v.  Prinsep.] 

III.  That  the  inducements  in  the  second  plea,  did  not  contain 
matter  sufficient  to  defeat  the  plaintiff's  action;  and  that  an 
issue  upon  that  matter,  would  be  an  immaterial  one.  [Jbrch. 
Plea.  236.] 

IV,  That  the  fourth  plea  was  defective  inasmuch  as  it  does 
not  expressly  state,  that  the  sale  of  the  vessel  was  rendered  ne- 
cessary^ by  the  damage  she  sustained  from  the  perils  of  the  seas; 
nor  does  it  state  any  facts,  from  which  such  a  conclusion  can 
lq;ally  be  drawn. 

v.  That  the  fifth  and  sixth  pleas  are  clearly  bad.  The  char- 
ter-party was  entered  into  by  John  Wheelwright,  the  plaintiff. 
The  covenants  were  made  by  him  on  the  one  part,  and  to  and 


THE  CITY  OF  NEW.TQRK.  387 

with  him  by  the  defendant  on  the  other  part ;  John  living  could   Oet^em, 

never  have  maintained  an  action  on  the  instrument     [Stene  v. ' 

Wood,  7  (km.  R.  463.  2  Ld.  Raymond,  1418.  6  J.  R.  94.]  Wheelwright 

Been, 

Mr.  SuUwoH,  contra,  cooteoded, 

L  That  the  deed  produced  varied  from  that  declared  od,  and 
that  the  action  could  not,  therefore,  be  maintained. 

IL  That  the  deed  produced,  was  not  the  deed  of  the  plaintiff. 
[PaUy  on  «9g«ney,  153.] 

IIL  That  tibe  plaintiff  on  the  pleadings  had  no  cause  of  actions 
and  that  the  declaration  was  bad.  That  as  the  demurrers  to  the 
pleas  were  general,  the  defendant  had  a  right  to  attack  the  plains 
tiff's  declaration,  and  if  that  should  be  found  bad,  or  to  vary 
from  the  deed  produced  on  oyer,  the  plaintiff  could  not  recover.— 
The  deed  declared  on  (said  Mr.  S.)  is  the  deed  of  John  Whed^ 
fmght;  but  the  covenant  produced,  shows  that  the  plaintiff  was 
but  an  agmt  tot  Mr.  Living,  and  that  he  executed  the  deed  as 
such  agent  This  is  a  material  variance,  and  fatal;  but  the 
deed  is  in  no~  respect,  the  deed  of  the  plaintiff;  he  had  no  inte- 
rest  in  the  subject  matter  of  the  contract;  he  was  a  mere  agent 
for  another,  who  was  himself  to  be  on  board  the  vessel,  control 
its  (^>eratioDs,  and  receive  the  benefit  of  the  voyage.  The  deed 
was  intended  to  be  the  deed  of  Mr.  Living ;  it  should  have  been 
executed  ui  his  name  by  the  plaintiff,  and  the  latter  cannot 
maintain  this  action.  [6  J.  JB.  94.  2  Camea  66.  2  Ld.  Ray.  141& 
iEoit.  142.  J 


TV.  The  dediaroHan  is  bad.  It  does  not  set  forth  enough  to 
form  a  breach.  The  allegation,  in  the  first  count,  that  the  defen-* 
dant  was  required  to  proceed  on  his  voyage,  is  wholly  immaterial. 
If  the  defendant  was  bound  to  proceed  on  the  voyage,  his  being 
required  tp  do  so  at  Norfolk,  couU  not  add  to  his  obligation ;  and 
the  declaration  is  not  aided  by  that  averment. 

V.  But  it  is  immaterial,  whether  the  declaration  is  sufficient  or 
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Oct^Tew,    M<t  UM  the  foofth  fdea  ie  unquesfionaUy  good.    It  is  in  fann 
and  wibtlaDce  like  the  third  plea,  on  which  the  plaintiff  has  taken 


^^^^'^l^^*  ianie.  If  the  Iburth  plea  is  bad,  the  third  is  bad  also ;  but  the 
plaintiff  has  prudently  taken  issue  upon  that,  and  now  makes  an 
experiment,  in  the  success  of  which  he  betrays  a  want  of  eonfi- 
dence. 

The  fourth  plea  admits,  that  the  voyage  was  begun  in  good 
fioth,  and  sets  forth  a  sufficient  reason  why  it  was  not  prosecu- 
ted to  a  conclusion ;  it  states,  that  the  vesBcl  being  injured  cm  her 
voyage,  by  the  perils  of  the  sea,  was  compelled  to  put  into  Nor- 
fidk,  as  a  port  of  necessity,  where  she  was  examined ;  upon  such 
exmmioatioD,  it  was  fimnd  neeessaiy  to  sell  her,  and  she  was  scdd 
•cooidingly,  fbr  die  benefit  of  all  concerned.  This  plea  also  as- 
8ert%  that  the  voyage  was  brdcen  up  Iqr  the  mere  perils  of  the  seas, 
Md  denies  that  the  defendant  had  net  done  all  in  his  power  to 
Biake  the  vessel  slaneh  and  strong,  and  denies  that  she  was  on- 
ssaworthf  at  the  oommenoement  of  the  voyage.  l%e  defendant 
by  demunipg,  has  admitted  the  trudi  of  the  plea,  and  has  admit- 
ifld  dso^  that  the  voyage  was  broken  up  by  the  mere  perils  of  the 
sea ;  and  that  the  veisel  being  pronounced  unable,  Aran  sea 
damage,  to  pursue  her  voyage,  had  been  sold*  If  the  plaintiff, 
by  the  pleadings,  does  not  admit  that  the  vessel  waa  seaworthy 
at  die  eommencement  pf  her  voyage,  still  the  defendant  has 
denied  that  she  was  not  seaworthy  at  that  time,  and  has  ther^M'e 
asserted  the  feet.  It  clearly  then  appears,  that  the  voyage  was 
broken  up  by  no  feult  of^  the  defendant,  but  from  causes  beycMid 
his  oontr^  The  misfortune  falls  upon  him,  under  any  aspeet 
of  the  case,  with  sufficient  severity, — ^for  he  is  deprived  of  all 
freighti  and  his  vessel  is  sold,  as  bdng  unable  to  complete  her  voy- 
age. The  plaintiff  on  the  contrary,  received  his  goods^  at  Nor- 
fcttc,  in  safety,  and  has  little  cause  to  complain. 

•Mr.  RadcKfft  n^  f  epiy,  was  requested  by  the  court,  to  confine  his 
semarks  to  the  fourth  plea.  In  relation  to  the  first  and  second 
pleas,  therefore,  he  merely  observed,  that  there  was  not  enough 
stated  in  them,  to  enable  the  court  to  determine  any  material 
question,  which  the  defendant  sought  to  raise  therein ;  they 
merely  asserted,  that  the  plaintiff  received  his  goods  at  Norfolk, 
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witbMt  stating  any  leascm  why  the  voyage  was  not  prosecuted    Oct.  Tem, 

to  its  termination.    The  plaintiff,  for  ought  that  appears,  todc • — 

possession  of  his  goods  at  Norfolk,  because  they  were  abandoned        ^^^ 
by  the  defendant,  and  no  ioference  at  all,  prejudicial  to  his  claim,       oenm. 
can  be  drawn  from  the  facts  of  his  having  taken  possession. 

As  to  the  parties  to  the  contract,  it  is  clearly  a  covenant,  he  said, 
between  the  plaintiff  and  the  defendant  personally ;  no  other  per- 
sons  are  bound  by  it,  but  each  of  the  contracting  parties  has 
made  himself  responsible  for  his  covenants.  An  action  in  the 
name  of  Living  could  not  be  maintained,  and  of  course,  the 
present  is  well  brought  in  the  name  of  the  plamtiff. 

With  regard  to  the  fourth  plea,  it  has  not  answered  the  allega- 
tion of  the  second  count,  (which  is  all  important,  and  upon  which 
the  ultimate  fate  of  the  case  may  depend,)  that  the  vessel  was  tm- 
seaworthy  at  the  cofnmencement  of  her  voyage.  The  thiverse  con- 
tained in  the  plea,  will  not  assist  the  defendant's  direct  allegations 
of  facts,  nor  aid  what  is  defectively  stated ;  it  merely  denies, 
that  the  vessel  was  not  seaworthy,  whereas,  it  should  have  asser- 
ted a£Brmatively  as  a  fact,  that  she  was  seaworthy  at  the  com- 
mencement of  the  voyage.  In  his  traverse,  the  defendant  merely 
negatives  negative  allegations,  and  nothing  is  put  in  issue  by  them. 
The  traverse  merely  excludes  a  conclusion,  and  is  in  the  nature 
of  A  protestando.  As  the  plaintiff  cannot  take  issue  upon  the  tra- 
verse, so  neither  can  the  defendant  aid  a  defective  inducement  by 
it  In  this  case,  the  inducement  is  a  material  part  of  the  plea, 
and  should  state  aH  the  facts  on  which  the  defendant  reHes. 
[.Orch.  Plead.  207,  8.  189, 90. 202.  4.  6.  9, 10.  238,  9.  235.] 

The  inquiry  then  is,  whether  the  inducement  presQUts  a  bar  to 
the  plaintiff's  right  of  recovery  1  It  states  that  the  vessel  put  into 
Norfolk  of  necessity ;  but  it  does  not  6tate  that  that  necessity  was 
occasioned  by  sea  damage.  It  asserts  no  fact  inconsistent  with 
the  allegation,  in  the  declaration,  that  the  vessel  was  unsea- 
worthy  when  she  left  New-Tork.  JVbn  constat,  but  that  the  very 
necessity  which  caused  the  brig  to  put  into  Norfolk,  was  the  direct 
consequence  of  her  unsea worthy  condition  when  she  left  New- 
Tork  ;  and  we  consider  the  fourth  plea,  therefore,  as  insufficient 
to  bar  the  plaintiff's  right  of  recovery. 


r 
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^fiML™*      ^^  CouET  gave  judgment  for  the  pUdn/^  on  the  fiist, 

: oond,  fifth  and  sixth  pleas,  and  for  the  defendant  on  the  fowrth, 

T.  with  leave  to  each  party  to  amend  his  pleadings  at  discretion ; 

B^       the  defendant,  by  withdntwbg  his  inBufficient  pleas,  and  the 
plaintiff  by  taking  issue  on  the  fourth  plea. 

[A.a.R4tg«n,Jlf^>brll<J^f.    J.  L.  BAuon,  «ftfy>br  tM  ^c/t] 


z' 
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Oct*  Tetoif 
18B9. 


JoBif  Wheelwright  Mrfi»  Joseph  D.  Bebes. 

The  dedantioo  in  thui  csm,  (the  mma  mtfitioned  in  the  praoeding  one,)  set  Ibith 
a  charter-perty,  whereby  the  defendant  atipalated,  that  the  biig  Champion^  of 
which  he  was  the  owner,  should  perfonn  a  Toyage  ftrom  N.  Y.  to  Omoa  and  back 
for  the  plaintiff    It  then  averted  a  performance  of  sll  the  covenants  on  the 
part  of  the  plaintifl^  and  assigned,  as  a  breach  of  the  defendant's  covenant,  that 
the  vessel  did  not  proceed  to  Omoa,  but  put  into  Norfolk.    That  the  defendant 
did  not  despatch  her  thence,  bat  neglected  and  refused  so  to  do^  contrary  to  the 
efiect  of  the  charter-party. 
The  defendant  interposed  a  special  plea,  admitting  the  charter-party,  the  saifing 
of  the  vessel,  and  that  she  put  into  Norfolk  ;  but  averring  that  said  vessel  was 
so  much  damaged  by  the  perils  of  the  sea,  that  it  became  necessary  that  she 
should  put  into  the  nearest  port,  and  that  she  aocordiogly  put  into  Norfi>lk,'as 
a  port  of  necessity.    That  while  there,  she  was  examined  for  the  purpose  of 
ascertaining  what  repairs  were  requisite  to  enaUe  her  to  proceed  on  the.voy- 
age,  when  it  was  found  necessary,  that  she  should  be  sold  for  the  benefit  of  all 
concerned, — that  she  was  sold  accordingly,  and  so,  and  not  otherwise,  the  voy- 
age aforesaid,  was  by  the  mere  perils  of  the  sea,  broken  np  and  prevenled, 
''sftsfue  Aoe,  that  the  ssid  vessel  ought  to  have  proceeded  on  her  said  voy. 
^^agOy^ftc. 
To  this  plea  the  ptaintiir  replied,  admitting  the  injury  to  the  vessel,  the  putting 
into  Norfolk,  and  the  breaking  up  of  the  voyage  there,  but  averred  that  the 
voyage  was  not  broken  up  by  the  mere  perUs  of  the  sea,  fcc,  ''sftsfus  Aee,  that 
'*  the  vessel  was  examined  at  Norfolk,  to  ascertain  the  repabra  necessary  to  - 
«  enable  her  to  proceed  on  her  voyage,**  &c.,  as  alleged  by  the  defendant,  and 
eonciufiing  lo  Hkt  eomUry* 
Hud,  that  the  issue  joined  by  these  pleadings,  was  upon  the  fact  stated  in  lAs 
{nAieeawnl  to  the  plea,  Aether  the  voyage  in  question  was  broken  up  by  the 
mere  perils  of  the  sea ;  and  that  it  involved  necessarily,  an  inquiry,  as  to  the 
seaworthiness  of  the  vessel ; — ^the  special  traverse  in  the  plea,  and  in  the  repli- 
cation being  considered  immaterial  and  informal. 
The  jury  having  returned  a  verdtict  in  fiivor  of  the  plaintiff  upon  this  issue,  it  was 
also  HBLD,  that  the  rule  of  damages  to  be  adopted,  was  the  difierence  between 
the  prime  cost  of  the  cargo  at  New- York,  and  the  net  amount  for  which  the 
goods  wen^  actually  sold,  after  the  voyage  was  broken  up,  no  notice  beaig  taken 
of  the  loss  of  the  market  at  Omoa. 
Newly  discovered  evidence,  which  is  cumulative  merely,  is  never  the  ground  of 
a  new  trial,  especially  where  a  part  of  it  was  in  the  knowledge  of  one  of  the 
witnesses,  examined  at  the  trial,  but  not  disclosed  by  him. 
A  covenant  made  by  J.  W.  as  agent  for  J.  L.,  will  support  an  action  in  the  name 
of  the  former,  although  he  has  no  interest  in  the  subject  of  it ;  and  the  declara- 
tion may  allege  the  damage  to  have  been  sustained  by  J,  W. 
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Ott  TafM,        Aftee  judgment  was  pronounced  in  the  preceding  caBe,  the 
plaintiff  filed  a  replication  to  the  fourth  plea,  and  the  cause  was 


WhMlwright  ^^  ^^^  ^1^^  issues  tendered  by  the  repGcations  to  the  diird  and 
fourth  pleas.  The  plaintiff's  reply  to  the  third  plea,  admitted,  Aat 
the  Tessel,  while  pursuing  her  voyage,  was,  by  the  force  and  violence 
of  the  winds  and  waves,  and  by  damages  from  the  perils  of  the  seasi, 
so  much  injured,  that  it  became  necessary  that  she  should  put  inlD 
the  nearest  port^  that  she  did  put  into  Norfolk,  as  a  port  of  neces- 
sity, and  that  the  voyage  from  New-Tork  to  Omoa,  was  then  and 
there  broken  up  and  prevented.  But  the  replication  averred,  that 
die  *^  voyage  was  not  broken  up  and  prevented  by  the  mere  perils 
**  of  the  seas,"  in  manner  and  form  as  the  plaintiff  had  alleged, 
'^  iittftMrf  (ftw^  that  the  said  brig  while  at  Norfolk  aforesaid,  was 
^  duly  examined,  with  a  view  to  ascertain  the  repairs  expedient 
''and  necessary  to  enable  her  to  proceed  on  her  said  voyage,  and 
''  it  was  then  and  there  found  necessary  to  sell  scud  bri^  for  the 
''  benefit  of  all  ccmcemed,  and  the  said  brig  was  then  and  there 
**  necessarily  sold  for  the  benefit  of  all  concerned,'*  and  concluded 
tp  the  country. 

The  replication  to  the  fourth  plea,  admitted,  that  the  vessely 
while  prosecuting  her  voyage,  was  compelled  to  put  into  Norfolk, 
as  a  port  of  necessity,  and  that  scud  voyage  was  then  and  there 
broken  up ;  but  denied  that  the  voyage  ''  was  broken  up  by  the 
''  mere  perils  of  the  sea,"  ''  mthaiU  this^  that  the  said  brig,  while  at 
''Norfolk,  was  duly  examined,  with  a  view  to  ascertain  the  re^ 
*'pain  expedient,  and  necessary  to  enable  her  to  proceed  on  said 
"voyage,  and  it  was  then  and  there  found  necessary  to  sell  said 
"brig,  for  the  benefit  of  all  concerned,  and  the  said  brig  was  then 
"and  there  necessarily  sold,"  and  concluded  to  the  country. 

At  the  trial  of  the  cause,  (which  was  before  the  Chief  Justice,) 
the  counsel  for  the  plaintiff  stated,  that  under  the  pleadings,  as  un- 
derstood by  them,  the  defendant  had  admitted  the  execution  of 
the  charter-party,  and  the  commencement  of  the  voyage ;  but  al- 
leged, by  way  of  defence,  that  it  v)a$  broken  up  by  the  mere  perils  of 
the  seas.  That  the  plaintiff  had  taken  issue  on  that  allegation,  and 
it  would  appear  in  evidence,  that  the  voyage  was  broken  up,  not 
by  the  perils  of  the  sea,  but  by  the  unseaworthiness  of  the  vessel* 
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The  counsel  for  the  defendant,  in  reply  to  this  suggestion,  stated    Oet  Term, 

that,  according  to  thdr  understanding  of  the  pleadings,  the   1 — 

uauarthme$8  of  the  Tessei  was  admitted  by  the  plaintiff,  and  that  ^^"^^^^^ 
the  facts  to  be  passed  upon  by  the  jury,  were  set  forth  in  ihdfor*       ^een. 
fMl  traoerses  contained  in  the  replications. 

The  Chief  Justice  decided,  that  the  issues  tendered  by  the  re* 
plications,  were  substantially  the  same,  and  that  they  presented  an 
affirmation  on  the  part  of  the  defendant,  and  a  denial  by  the  plain* 
ti£^  that  the  vessel  was  compelled  to  put  into  Norfolk  by  the  mere 
perils  of  the  seas*  To  this  opinion  the  counsel  for  the  defendant 
excepted. 

As  the  affirmative  of  the  issues  was  thus  cast  upon  the  defen* 
dant,  he  proceeded  to  call  witnesses  and  produce  testimooy»  to 
show  that  the  putting  into  Norfolk,  and  tlie  subsequent  sale  of 
the  vessel,  were  caused  by  sea  damage,  sustained  by  the  vessel, 
between  the  fourth  and  eight  of  September,  in  a  violent  gale  of 
wind. 

It  appeared  that  a  survey  was  held  upon  the  vessel  after  her 
arrival  at  Norfolk,  which,  after  pdnting  out  particular  defects  in 
the  vessel,  a  part  of  which  were  the  result  of  sea  damage  and 
a  part  not,  concluded  by  recommending  a  sale  of  the  vessel  for 
the  benefit  of  all  concerned.  The  principal  question  of  fact,  pre- 
sented to  the  jury  under  this  part  of  the  case,  was  as  to  the  sea- 
worthiness of  the  vessel  at  the  time  she  left  New-York.  The  tes- 
timony of  the  officers  of  the  vessel,  and  several  others,  was  very 
strong,  to  show  that  the  voyage  was  broken  up  by  damages  receiv- 
ed during  the  gale,  while  the  surveyors  and  some  shipwrights 
were  of  opinion,  that  certain  defects,  exhibited  when  the  vessel 
was  examined  at  Norfolk,  could  not  have  been  the  result  of  sea 
damage,  but  must  have  existed  at  the  time  the  vessel  sailed  from  y/ 

New-York,  and  that  these  defects  rendered  it  inexpedient  to  repair 
the  vessel,  after  the  injury  sustained  from  the  gale. 

It  appeared  also,  that  the  cargo  put  on  board  tl\e  vessel  at 

New-York,  belonged  to  one  John  Livings  that  the  plaintiff  had  no 

interest  in  it,  but  acted  as  the  mere  agent  for  the  owner.    A  part 

of  this  cargo,  (which  was  invoiced  at  S,744  dollars,)  was  sold  at 

Norfolk,  after  the  voyage  to  Omoa  was  broken  up,  and  the 
VOL.  II.  50 
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Oet  TeRDy    remaitiiiig  parts  cAiipped  to  the  plaintiff  at  New-Tork^  and  sold  by 
him  there.    The  loss  upon  these  sales,  including  the  charges^ 


Wheelwright:  janounted  to  1000  dollars.  The  plaintiff  also  called  witnesses,  to 
show  what  the  probable  amount  of  the  sales  of  said  cargo  would 
have  been  at  Omoo,  and  the  defendant  produced  countervailing 
testimony  on  his  side. 

Upon  these  facts,  the  defendant  contended  that  the  plaintiff 
should  be  non  suited,  because  it  appeared  by  his  own  showing, 
that  he  had  no  interest  in  the  cargo,  and  could  not  be  entitled  to 
recover  any  damages,  for  the  causes  alleged  in  the  declaration. 
This  motion  was  overruled  by  the  presiding  Judge,  and  the  defen- 
dant excepted  to  the  decision. 

The  counsel  for  the  defendant  then  objected  to  all  the  evidence, 
which  tended  to  show  that  the  cargo  belonged  to  Ltomg,  upon  the 
ground  that  such  proof  did  not  support  the  declaration ;  but  this 
objection  w^ts  also  overruled. 

The  Chief  Justice  charged  the  jury,  that  although  the  issues 
fonned  by  the  pleadings,  were  not  inform  upon  the  uoseawordii- 
ness  of  the  vessel,  yet  that  they  necessarily  involved  that  question. 
That  if  the  damages,  sustained  by  the  vessel,  could  have  been 
repaired  at  an  expense  justifying  such  reparation,  then  that  the 
owner  was  bound  to  repair  and  send  her  on  the  voyage ;  if  die 
oould  not  be  so  repaired,  then  that  she  was  lost  through  the  mere 
perils  of  the  sea,  imless  she  was  so  rotten  and  unsound^  as  not  to  admit 
of  the^necessary  repairs^  in  which  case  the  loss  could  not  be  impu- 
ted to  the  mere  perils  of  the  seas. 

Upon  the  question  of  damages,  the  Chief  Justice  desired  the 
jury,  (if  they  should  find  a  verdict  in  favor  of  the  plaintiff,)  in  the 
first  place,  to  ascertain  the  difference  between  the  invoice  prices  of 
the  articles  shipped,  and  the  net  amount  of  the  sales  of  the  same 
articles  after  they  were  delivered  to  the  plamtiff,  or  his  agents ; 
and  in  the  second  place,  the  difierence  between  the  net  amount 
of  said  sales,  qind  the  prices  which  the  articles  would  have  broughC 
at  Omoa,  leaving  the  amount  of  damages  to  be  fixed  by  the  court 
upon  a  case  made.  This  suggestion,  as  to  the  damages,  being 
assented  to  by  the  parties,  the  jury  returned  a  verdict  for  2,500  dol- 
lars m  favor  of  the  plaintiff ;  estimating  the  loss  of  the  market  at 
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the  port  of  destinatioii,  at  1,600  dollars,  and  the  actual  loes  by  the    Oet.  Ton. 
sale,  at  1,000  dollara.  ^^' 

Either  party  having  had  leave  to  make  a  case  upon  the  record  Wheelwright 
and  facts,  the  defendant  accordingly  prepared  one,  which  each       Been, 
party  had  leave  to  turn  into  a  special  xerdict  or  bill  of  exceptions. 

The  cause  was  now  argued  by  Mr.  KUcham^nd  Mr.  SuUkmi, 
for  the  defendant,  and  by  Mr.  Mown  and  Mr.  P.  W.  Sodemfft 
fof  the  plaintiff. 

For. the  defendant,  it  was  contended,  L  That  the  plaintifft  by 
omitting  to  reply  to  the  traverses  set  forth  in  the  jieaSf  had  admits 
ted  the  truth  of  the  matters  therein  contained,  as  stated  by  the 
defendant^  and  that  the  Judge  mistook  the  issue  jdned  by  the 
pleadings.  iStephm  on  Plead.  168.  S09.  SS4.  216.  SSO.  SS8.  1. 
Samd.  as.  n.  t.  1.  CldUy  on  Plead.  696.  8  Oni^s  R.  66S. 
716.  1.  PhU.  Eo.  14U  3.  Craneh'e  R.  187.  Doug.  7SS.  3.  Eael^ 
IL192.] 

IL  Thai  the  declaraticm  was  not  supported  by  the  proof  The 
testimony  showed  that  the  cargo  of  the  vessel  belonged  to  John 
lAringf  and  not  to  the  plaintiff.  The  declaration  is  in  the  name 
of  Wheelwright^  and  alleges,  that  the  damages  were  sustained 
by  kun ;  it  is  not  supported  by  the  proof,  and  the  charter-party 
itself,  shows  the  variance*  [1.  Liv.  on  Jlgen.  IS.  6 A  Bkm.  Rep. 
828.] 

UL  That  the  loss  of  the  pn^ts,  which  might  have  been  realized 
at  Omoa,  ought  to  be  deducted  from  the  amount  of  the  verdict. 
[3.  Johns.  Cas.  218.  3.  Cotne^'  R.  219.] 

IV.  That  the  verdict  was  against  the  evidence,  and  that  the 
defendant  was  entitled  to  a  new  trial,  upon  the  ground  of  newly 
discovered  evidence.  [2.  J.  R.  124.]  In  support  of  this  last 
point,  the  defendant  read  the  affidavit  of  a  witness,  examined  by 
him  at  the  trial,  stating  certain  fiM^ts^  which  were  omitted  by  him 


t 
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OetTerm,   on  bis  examinatioii,  and  tending  to  show,  that  the  veflsel  was  sea- 
worthy  when  she  left  New-York. 


WlMdwiighl 

T. 


For  the  plaintiff  it  was  contended,  I.  That  the  issnes  presented 
by  the  repUcations,  were  upon  the  fact,  whether  the  voyage  was 
broken  up  by  the  mere  perils  of  the  seas;  and  under  those  issues, 
it  was  competent  for  the  plaintiff  to  prove,  the  unseaworthiness  of 
the  vessel,  and  the  formal  traverses,  contained  in  the  pleas,  were 
such  as  to  compel  the  plaintiff,  to  traverse  the  matters  contained 
in  the  indueemaU  to  these  pleas.  [1.  Saund.  2S.  n.  2.  Arch, 
Plead,  MS.  206.  StqAm  198. 211.  287.  258.  1.  ChU.  587.  597. 
Cm.  Dig.  PL  a  S.   IS.  Mass.  R.  520.  8  Oaum's  R.  716.] 

II.  That  whatever  informalities  or  defects  there  might  be  io 
the  replications,  it  was  too  late  after  verdict  to  object  to  them, 
especially  as  the  cause  had  been  tried  on  its  merits.  [1.  /.  It. 
509.  Com.  Dig.  PI  C.  1.  ChiH.  623.  Thos.  Ray.  86.  2.  Samd. 
489.  I.  A.  103.  n.  a.  2.  J.  R.  466.] 

III.  That  the  court  having  decided  upon  the  demurrer  to  the 
fifth  and  sixth  pleas^  that  the  plaintiff  was  entided  to  sue  upon 
the  charter^'party,  and  that  John  Living  was  not ;  it  followed, 
that  all  the  damages  recoverable  for  a  breach  of  the  covenant, 
contained  in  the  charter-party,  were  recoverable  by  the  plaintiff 
[6.  Cmen'sR  261.] 

IT.  That  the  plaintiff  was  entitled  to  recover  for  the  loss  of  profits 
at  Omoa,  as  weH  as  for  the  loss  attendant  upon  a  resaleof  the  cargo ; 
and  that  the  verdict  was  supported  by  the  evidence.  [8.  J.  R. 
164.  213.  14,  lb.  170.  15.  lb.  24.  PothieronMa.  Con.  sec  I. 
art  2.  p.  30.  also.  Path,  an  Ob.  159.  Ctuhmg's  Trans.] 

y.  That  the  defendant  was  not  entitled  to  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  the  testimony  offered  being 
that  of  a  person  examined  on  the  trial,  and.  cumulative  merely, 
going  only  to  impeach  the  testimony  of  other  witnesses,  and  being 
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odierwise  insufficient,  and  relating  to  matters  in  die  knowledge  of  ^  J^™» 


the  witness,  at  the  time  of  his  examinatioa  as  a  witness  in  the 

canse.     [8.  /.  R.  269.  8.  Cow.  R.  223.   4.  Johns.  R.  426.  6.  Ih.  ^^^J^^^ 

248.  2  Caines'  R.  129.  8.  J.  R.  64.  15.  lb.  201.]  ^*^ 

Oaklet  J.  The  first  count  of  the  declaration  in  this  case,  sets 
forth  a  charter-party,  whereby  the  defendant  stipulated,  that  the 
brig  Champion,  of  which  he  was  the  owner*  should  perform  a 
Toyage  from  New-York  to  Omoa,  and  back  to  New-York..  The 
count  avers  a  performance  of  the  covenants  contained  in  the  char- 
ter-party, on  the  part  of  the  plaintiff,  and  then  asmgns,  as  a  breach 
of  the  defendant's  covenant,  that  the  said  vessel  did  not  proceed 
to  thQ  port  of  Omoa,  but  put  into  Norfolk,  and  that  the  defendant 
did  not  despatch  her  on  the  said  voyage,  but  neglected  and  re^ 
fused  to  do  so,  contrary  to  the  effect  of  the  charter-party. 

1*0  this  count,  there  was  a  special  plea,  which  admits  the  charter- 
party,  the  lading  of  the  cargo  on  board,  the  setting  sail  of  the  brig 
on  the  voyage,  and  her  putting  into  the  port  of  Norfolk,  as  stated 
in  the  count ;  but  averSf  that  the  vessel  w  as  so  much  damaged  by 
the  perils  of  the  sea,  that  it  became  necessaiy  for  the  safety  of  the 
cai^o  and  crew,  that  she  should  put  into  the  nearest  port,  and  that 
she  did  put  into  Norfolk  as  a  port  of  necessity ;  that  while  there 
she  was  examined,  to  ascertain  the  repairs  necessary  to  be  made* 
to  enable  her  to  proceed  on  the  voyage;  that  it  was  found  neces- 
sary for  the  benefit  of  all  cpncemed,  that  she  should  be  sold,  and 
that  she  was  accordingly  sold,  and  that  ^*  so,  and  not  otherwise,  the 
<<  voyage  aforesaid,  from  New-York  to  Omoa,  was^  by  the  mere 
**  perils  of  the  sea,  broken  up  and  prevented  ;^  ttUhout  thisy  that 
the  said  vessel  ought  to  have  proceeded  from  Norfolk,  on  her  said 
voyage,  and  that  the  defendant  ought  to  have  despatched  her  on 
the  voyage,  and  that  he  neglected  and  refused  so  to  do,  &c. 

To  this  plea,  the  plaintiff  replied,  and  admitted  the  injury  to  the 
vessel,  by  the  perils  of  the  sea,  and  her  putting  into  Norfolk  as  a 
port  of  necessity,  and  that  the  voyage  was  there  broken  up  and 
prevented,  but  averred^  that  ^  the  said  voyage  was  not  broken  up 
**  and  prevented  by  the  mere  perils  of  the  sea,  and  not  otherwise,'' 
in  manner  and  form*  as  alleged  by  the  defendant,  witAota  thiSf  that 
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OeO^*""*  tbe  vmad.  was  examined  at  Ncnrfolk,  to  ascertain  the  lepain 


canary  to  enable  her  to  proceed,  and  it  was  found  neoeaaary  Co 
T.         lell  her,  and  that  she  was  sold  as  alleged  by  the  defendant,  and 
concluded  to  the  country. 

At  the  trial  of  the  cause,  the  Judge  held  that  the  issue  joined  by 
these  pleadings  was  upon  the  fact,  whether  the  voyage  in  ques- 
iioa  was  broken  up  and  prevented  by  the  mere  perils  of  the  sea, 
and  that  it  involved  necessarily  the  inquiry,  as  to  the  seawwthi- 
ness  of  the  vessel.  The  defendant  now  contends,  that  the  issue 
really  joined,  was  emhraced  in  the  allegation  contained  in  the 
femal  traverse  in  the  replication,  to  wit,  whether  it  was  foond  ne- 
cessary, upon  an  examination  of  the  vessel  at  Norfolk,  for  the  in- 
leiest  of  all  concerned,  to  sell  her,  and  whether  she  was  sold  ac- 
cordingly, and  that  by  the  state  of  the  pleadings,  the  seaworthi- 
ness of  the  vessel  was  admitted  by  the  plaintiffl  If  the  position  of 
the  defendant  is  correct,  it  is  clear,  that  the  issue  joined  is  not  only 
an  immaterial  one,  but  that  there  has  been  no  trial  of  it,  and  that 
the  present  verdict  cannot  stand. 

It  seems  to  be  a  well  settled  rule  in  pleading,  that  ^  where  a 
**  material  point  alleged  by  one  party,  is  fully  confessed  and  avoid- 
^ed, — that  is,  when  the  other  party  sets  up  a  matter  consistent  with 
*'such  allegation,  but  which  if  true  is  an  answer  to  it^  then  he 
^cannot  abo  traverse  if*  [1.  SamuL22.fL9.]  In  the  case  now  be- 
foeus,  the  material  allegation  in  the  declartion,asB]gningthe  breach 
of  the  defendant's  covenant  is,  that  the  vessel  did  not  proceed  to 
Omoa.  The  defendant's  plea  admits  the  fact,  but  sets  up  by  way  of 
avoidance,  a  number  of  circumstances,  all  resulting  in  the  general 
and  precise  allegation,  that  the  voyage  was  broken  up  and  prevented 
by  the  mere  perils  of  the  sea.  After  thus  admitting  the  actual 
breach  of  the  covenant,  as  set  forth  in  the  declaration,  and  setting 
up  a  ground  of  legal  excuse  for  such  breach,  it  was  not  competent 
for  the  defendant,  in  any  special  traverse,  to  question  the  fact  o£ 
such  breach.  Nor  do  I  consider  the  plea  of  the  defendant  as  in 
troth  doing  so.  The  special  or  formal  traverse  averse  that  the 
vessel  ooght  not  to  have  proceeded  on  the  voyage  to  Qmoa,  and 
that  the  defendant  ought  not  to  have  despatched  her  on  such 
voyage.    Theae  averments  are  dearly  matters  of  law,  and  aie 
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not  under  anv  circumstances  traversable,  and  must  be  rejected    Oct  Tenn, 

1829. 

altogether.  

It  is  further  averred,  that  the  defendant  did  not  neglect  and  Whe^wright 
refuse  to  despatch  the  vessel  on  her  voyage.  This  allegation  • .  5f®!?l 
is  not  in  terms  inconsistent  with  the  fact  before  stated,  that 
the  vessel  did  not  proceed  to  Omoa,  but  that  the  voyage  was 
broken  up  at  Norfolk.  It  in  truth  amounts  to  nothing  more  than 
saying,  that  the  defendant  did  not  neglect  or  refuse  to  despatch 
the  vessel,  because  he  was  released  from  the  obligation  to  do  so, 
in  consequence  of  the  injury  sustained  by  the  perils  of  the  sea. 
If  the  averment  is  to  be  considered  as  equivalent  to  an  allegation, 
that  the  vessel  did  proceed  on  her  voyage  to  Omoa,  then  it  is  en>- 
tirely  repugnant  to,  and  inconsistent  with  the  previous  averments 
of  the  plea.  The  whole  plea  is  founded  on  the  admitted  fact,  that 
the  voyage  was  not  performed,  and  the  defence  is  rested  on  the 
ground  that  there  was  a  legal  and  sufficient  excuse  for  not  per- 
forming it  I  consider  the  averment,  that  the  defendant  did  not 
refiise  to  despatch  the  vessel,  after  admitting  that  the  voyage  was' 
broken  up  at  Norfolk,  and  assigning  the  fact  of  sea  damage  as  the 
reason  for  breaking  it  up,  as  altogether  immaterial,  and  rendered 
senseless  and  unmeaning. 

The  rule  ist  that  the  inducement  to  a  special  traverse  Is  not 
in  general  traversable,  yet  when  the  special  traverse  is  not 
to  the  point,  or  substance  of  the  action,  or  in  other  words,  is 
immaterial,  the  other  party  may  pass  it  by,  and  traverse  the 
inducement  [Jirch.  on  PL  208.]  This  rule  seems  to  be  ex- 
actly applicable  to  the  present  case.  The  averment  contained  in 
the  special  traverse,  that  the  defendant  did  not  refuse  to  despatch 
the  vessel,  presented  no  sensible  or  material  issue  to  the  opposite 
party,  and  there  could  have  been  no  trial,  on  such  an  issue,  of  the 
merits  of  the  case,  to  wit,  of  the  sufficiency  of  the  excuse  of  the 
defendant,  for  breaking  up  the  voyage.  Under  such  circum- 
stances, it  \va8  proper  for  the  plaintiff  to  pass  by  that  averment, 
and  take  issue  on  any  fact  alleged  in  the  inducement,  which  in- 
volved the  whole  ground  of  the  defence.  The  fact  was,  that  the 
voyage  was  broken  up  by  the  mere  perils  of  the  sea;  on  that  the 
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^8»  ™^   plaintiff  has  taken  a  precise  aud  formal  iflsae,  but  has  added  to  the 

•- : —  replication,  without  any  necessity  or  object,  as  far  as  I  can  dis- 

Y.  cem,  a  special  traverse,  denying  the  fact  alleged  in  the  induce- 

ment to  the  plea,  that  the  yessel  was  examined  at  Norfolk,  and 
thai  it  was  found  necessary  to  sell  her,  &c.  This  special  traverse 
k  manifestiy  as  unnecessary  and  immaterial,  as  that  contained  in 
the  plea*  It  could  form  no  issue  upon  the  merits  of  the  con- 
troversy, for  it  could  never  have  been  determined  on  such  an  issue, 
whether  the  necessity  for  selling  the  vessel,  arose  from  sea 
damage  only,  or  from  that  and  unseaworthiness  combined,  and  a 
Terdict  on  an  issue  so  framed,  would  have  decided  nothing.  This 
q>ecial  traverse,  therefcnre,  in  the  replication,  bdng  informal  and 
immaterial,  may  be  disregarded. 

Neither  party  having  demurred  to  the  pleadings  of  the  other^ 
on  the  ground  of  informality  or  repugnance,  it  is  the  duty  of  the 
court  to  look  at  the  record  as  it  stands,  and  ascertain,  whether 
any  material  issue  appears  upon  it,  and  if  such  a  one  is  found,  to 
confine  the  parties  to  it  on  the  trial,  rejecting  all  immaterial  aver- 
ments. I  think  the  Judge  in  the  present  case,  was  correct  in  con- 
sidering the  special  traverse,  both  in  the  plea  and  replication,  as 
informal  and  immaterial,  and  in  confining  his  attention  to  the 
only  frtct  stated  in  the  plea,  and  put  in  issue  by  the  replication, 
which  fairly  opened  the  door,  for  a  full  investigation  of  the  merits 
of  the  controversy  between  the  parties. 

I  have  not  thought  it  necessary  to  examine  the  question,  as  to 
the  fourth  special  plea,  (which  is  to  the  second  count  of  the  de- 
claration,) and  the  replication  to  it.  If  my  view  of  the  issuer 
under  the  pleading  to  the  first  count,  is  correct,  the  verdict  being 
general,  and  the  evidence  in  the  case  applicable  to  it,  the  plaintiff 
is  entitled  to  judgment,  although  no  issue,  or  an  immaterial  one, 
was  joined  under  the  fourth  plea. 

The  second  principal  point  involved  in  the  case,  relates  to  the 
rule  of  damages.  It  is  contended,  by  the  plaintiff,  that  he  is  en- 
titled to  recover  the  difference  between  the  prime  cost  of  the  goods 
at  New-York,  and  the  net  value  of  them  at  the  port  of  destina- 
ticm.    The  defendant  contends,  that  the  true  rule,  is  the  difference 
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between  the  prime  coet  at  New*York,  and  the  net  amoant,  for    Oct.  Tern, 

which  the  goods  were  actually  sold  at  Norfolki  after  the  royage  — '. 

was  broken  up.  Whedwiight 

In  Watkinsonv.  Laughion,  [8  J.  R.  213,]  there  was  an  action  ^^ 
of  assumpsit  on  a  bill  of  lading,  signed  by  the  defendant  as  master 
of  the  ship.  The  goods  were  shipped  at  Liverpool  for  New-Y^k^ 
and  on  the  arrival  of  the  vessel,  it  was  found  that  a  part  of  the 
goods  had  been  embezzled,  but  without  any  fault  on  the  part  of 
the  captain.  It  was  contended  by  the  defendant,  that  the  true 
rule  of  damages,  was  the  WDckepnct  of  the  goods.  The  plaintiff 
claimed  their  value  at  New-York.  The  court  held>  that  the  d^ 
fendaut  must  answer  ibr  the  goods,  according  to  th^  clear  net 
value  at  New-York,  and  they  say,  that  this  rule  is  in  furtherance 
of  the  policy  of  the  marine  law,  which  holds  the  master  respoosiUe 
as  a  common  carrier,  and  Spencer  /.remarked,  that  the  policy  of 
the  law,  in  like  cases,  in  making  the  master  liable,  is  to  induce  him 
to  employ  honest  men  in  his  service. 

In  •Smery  v.  M^Qreger^  [15  /.  R.  24,]  the  action  was  as« 
sumpsit,  on  a  contract  to  transport  goods  from  Liverpool  to 
Jfew^OrUofM.  The  court,  in  that  case,  recognized  the  rule  of 
damages  adopted  in  Waikimon  o.  Laughttmf  and  sustained  the 
verdict  of  the  jury,  which  gave  the  plaintiff  eighty  per  cent, 
advance,  on  the  invoice  prices  of  the  goods,  being  the  value 
of  like  goods  at  New-Orleans.  In  Brachett  v.  JtPJfair^  [14 
/.  K  170,]  the  defendant  agreed  to  forward,  for  the  plainti^  ^ 
a  quantity  of  salt  from  Oswego  to  QjiteenBUm.  He  failed  to  per-' 
form  the  contract,  and  the  rule  of  damages,  was  the  difference 
between  the  value  of  the  salt  at  Oswego  and  at  Queenston,  and 
the  court  say,  that  such  a  rule  was  no  more  than  gpving  an  in- 
demnity to  the  plaintiff,  for  the  injury  sustained.  In  these  eases^ 
the  Supreme  Court  seem  to  have  settled  the  rule,  which  must 
govern  us  in  the  present  instance.  The  contract  in  the  case  now 
before  us,  was,  that  the  vessel  should  proceed  to  Omoa,  and  there 
defiver  her  cargo.  That  was  the  place  to  which  both  parties 
looked  for  the  completion  of  the  contract,  and  the  direct  injury 
susUuned  by  the  plcuntifi^  was  the  loss  of  the  increassd  value  of 
the  goods  at  their  destined  port.  I  am  unable  to  dUstiidgmsb  this 
case,  m  principle,  from  those  above  cited. 
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Oat  T«ia,  S.  The  defeodant  abo  oontendaL  that  the  proof  in  the  case  ebowi^ 
\  that  the  goods  laden  on  board  of  ihe  brig,  under  the  charter-party, 
^7*^  were  the  property  of  one  IMngy  and  not  of  the  plaintiflTy  and  diat 
there  can  be  no  recovery^  by  the  plaintiff,  for  damages  sustained 
by  the  fidlure  of  the  defendant  to  transport  these  goods  to  Omoa. 
This  point  was  formerly  before  us,  in  this  cause,  on  a  demurrer  to 
a  plea,  setting  up  the  ownership  of  Living  in  the  goods,  and  pre- 
aenting  the  question  directly,  whether  the  present  plaintiff  could 
sustain  an  action,  on  this  charter-party,  for  the  benefit  of  Living. 
We  held  that  he  could.  The  point  having  been  adjudged  in  this 
court,  must  be  considered  as  disposed  of  here.  If  it  were  other* 
wise,  the  questioD  could  never  arise  in  the  form  in  which  the 
defendant  now  presents  it  The  la&ig  of  the  caigo  on  board,  by 
tab  plainUff  under  the  charter  party,  is  averred  in  the  declaratioD, 
and  the  fact  is  admitted  in  terras  by  the  plea.  It  would  not  be 
competent,  under  such  a  state  of  the  pleadings,  for  the  defendant 
to  set  up  or  prove,  that  the  plaintiff  had  no  interest  in  the  cargo. 

4.  It  is  also  contended,  that  the  verdict  is  against  the  weight 
of  evidence.  On  this  head  it  is  sufficient  to  remark,  that  there 
was  much  conflicting  proof,  all  of  which  was  fairly  submitted  to 
the  jury,  and  it  is,  therefore,  a  case  in  which  their  verdict  ought  to 
conclude  the  parties. 

5.  The  defendant  also  moves  for  a  new  trial,  on  the  grouod 
of  newly  discovered  evidence.  Without  remarkiog  on  the  sin- 
gular circumstance,  that  the  witness,  by  whom  the  newly  dis- 
covered evidence  is  to  be  given,  did  not  disclose  the  facts  now 
sworn  to  be  within  his  knowledge,  at  the  trial,  when  he  was  called 
to  give  his  opinion  as  to  the  state  and  condition  of  the  vessel,  it 
is  sufficient  to  say,  that  the  evidence  which  is  said  to  be  newly 
discovered,  is  strictly  cumulative,  and  cannot,  therefore,  upon  the 
authority  of  numerous  cases,  decided  by  the  Supreme  Court,  be 
the  grouxkd  ofgranting  a  new  triaL 

That  part  of  the  f(»egoing  opnion,  which  relates  to  the  rale  of 
damages^  was  the  opinion  of  Judge  Oakley  merely,  and  not  that 
of  the  court.  The  court  gave  judgment,  in  favor  of  the  plaintiff, 
for  1000  ddlars^  being  the  difference  between  the  actual  sales 


John  Forbes  versus  Abraham  R.  Lutstbr. 

If  upon  the  trial  of  the  cause,  the  plaintiff  refbse  to  submit  his  case  to  the  yuj, 
after  the  testimony  is  closed,  and  inritl  upon  being  ntnuuUed,  in  consequenoe 
of  the  ruling  of  the  presiding  Judge  upon  points  of  evidence,  he  will  not  after- 
wards be  pennitted  to  make  a  case,  on  which  to  found  a  motion  for  setting  the 
nonsuH  aside. 

This  was  an  action  upon  the  case  for  a  malicious  prosecution^ 
The  defendant  interposed  special  pleas,  setting  forth  in  substance, 
that  he  had  probable  cause  for  suspecting  the  charge  made  against 
the  plaintiff  to  be  true,  and  that  he  was  not  actuated  by  nuilice. 
At  the  trial,  the  presiding  Judge  decided,  that  under  the  pleadingSi 
the  affirmative  of  the  issue  was  assumed  by  the  defendant ;  and 
haviog  directed  him  to  open  the  case  to  the  jury,  the  plaintiff  ex- 
cepted to  his  opinion.  The  parties  having  proceeded  in  the  trial  of 
the  cause,  the  Judge  decided  several  questions  of  evidence  against 
the  plaintiff,  to  which  exceptions  were  taken;  and  after  the 
testimony  was  closed,  the  defendant's  counsel  insisted  upon  sub- 
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and  \he  invoice  price  of  the  goods,  the  l^ss  of  the  market  at  Oct  Tenl^ 
Omott,  being  deducted  from  the  verdict  of  the  jury.  The  loss  on 
the  sale  of  the  goods*  at  Norfolk  and  New-York,  was  considered  as 
the  true  rule  as  to  damages,  upon  the  ground  that  there  was  no 
fault  or  fraud,  on  the  part  of  the  defendant,  from  which  the  loss 
arose,  and  that  the  case  shows  only  a  breach  of  the  implied  war- 
ranty of  seaworthiness. 

Judgment  in  faow  of  theplakiHfffar  1000  dottan. 

f A«  O.  Rogers,  JUVy  far^PV-    J-  L. Mason,  JiWffir^^'] 
Able.— See  Rogms  ¥.  Nttgara  Ins.  Ca  ante.  p.  80. 
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OGt.Ten%  wtliQi^  Iheir  0«8e  to  Uie  JMvy  tnider  the  evidoDoe  vhid  1^ 
tdimittfJ,    Theo(M]ii8elfortbe|>MM^objeccedtoUikc«^ 
fused  to  go  lo  the  jary,  and  insisted,  (as  a  considermUe  pait  of  the 
evideoee  upon  which  they  relied  had  heeo  rejected,)  that  he  ought 
to  be  nonsuited.    The  plaintiff  being  called,  refused  to  answer, 
and  was  nmuuiud  accoidiogly. 

Judah  for  the  plaintiff,  haying  prepared  a  bill  of  exceptions,  now 
mated  to  set  the  nonsuit  aside.  But  the  court  decided,  that  as  the 
plaintiff  had  himself  ttimfed  upon  being  nonsuited  at  the  trial,  and 
had  refused  to  put  his  case  to  the  jury  upon  the  evidence,  he  could 
not  now  be  permitted  to  make  a  case,  on  which  to  found 
motion  to  set  the  nonsuit  aside. 

7%«  motion  wot  therefore  denied. 

[Judah,  My.  for  the  ffff.] 

NoTi.— Vide.  1.  Batn.  and  Aid.  853.  13.  J.  R.   Pratt  t.  Hull,  334.  5  Ban.  R. 
96M.  4.  lb.  1964. 


THE  CITY  OP  NEW.TORK.  405 

Oct  Tern, 

1889. 


Hbnrt  White  versus  Samuel  Demilt.  ^^*"*«« 

T. 

I>eniilt. 

la  Mft  Action  for  the  )>reacli  of  the  defendant's  contract  to  lell  and  deliver  eertain 
goods  to  the  plaintifi)  the  premise  of  the  latter  to  meeept  the  goode  and  jMy  for 
thein,  b  a  good  Goneideration  for  the  defendant's  promise  to  deliver  them. 

'When  the  plaintiff  by  the  terms  of  his  contract,  is  to  pay  for  the  goods  in  his  own 
pvoRiiesoiy  notes,  at  difierent  dates,  it  is  not  necessary  for  him  to  aver  in  bis  de- 
claration, a  formal  tender  of  the  notes.  It  is  sufficient  if  he  allege  his  readioeae 
to  accept  the  goods  and  pay  for  them  in  the  manner  agreed  upon. 

The  first  fourcountsof  the  declaration,  stated  the  damages,  resulting  from  the 

breach  assigned,  to  consist  in  a  loss  of  the  prtfila  of  the  purchase  ;  but  there  waa 

a  general  BTerment  of  peewuary  damage  at  the  conclusion  of  these,  as  well  as 

the  ^common  eounts.    Upon  demurrer  to  the  first  four  covnti,  for  the  waat  of 

pnsper  aTermants  of  tender  and  damage,  it  jns  ibld  that  the  allegation  of 

apecial  damage  at  the  end  of  each  count  might  be  considered  at  surplusage,  and 

that  the  general  averment  of  damage, at  the  conclusion  of  the  declaration,  was 

applicable  to  each  separate  count. 

Tuis  was  a  special  action  on  the  case  for  the  Boo-delmrj  of 
certain  goods,  bargained  and  sold  by  the  defendant  totbe  plam<» 
tiff.  l%e  declaration  contained  four  special  counts  upon  the  oon- 
tract,  together  with  the  common  counts,  for  goods  sold  aad  de« 
liveredy  money  had  and  received,  lent  and  advanced,  kc. 

The  first  county  stated  on  the  SOth  of  June,  1828,  at  Peters- 
burg, in  the  state  of  Virginia,  the  plamtiff  bargained  with  the 
defendant  to  buy  of  him,  and  the  defendant  there  and  then  sold 
to  the  plaintiff  a  large  quantity  of  jewelry,  £at  4ie  price  of  800 
dollars,  to  be  delivered  to  the  plaintiff,  as  soon  as  the  defendant 
could  make  out  a  bill  thereof ;  the  said  goods  to  be  paid  for  by 
the  plaintiff  in  three  promissory  notes,  for  equal  amounts,  at  six, 
twelve  and  eighteen  months :  and  in  consideration  thereof,  and 
that  the  plaintiff  had  undertaken  to  accept  and  pay  for  said  jew« 
elry,  in  the  manner  herein  before  set  forth,  the  defendant  under- 
took to  deliver  the  same  as  aforesaid.  It  then  averred,  that  a 
reasojaable  time  had  elapsed,  that  the  plaintiff  had  always  been 
ready  and  willing  to  accept,  receive  and  pay  for  said  goods,  in 
manner  aforesaid,  and  that  the  defendant  had  refused  to  deliver 
the  same ;  by  reason  whereof,  the  plaintiff  had  lost  and  been 
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Oct  T«n,    deprived  of  Hoen  great  gains  and  projits,  which   might  and 
otherwise  would  have  arisen,  and  accrued  to  him  from  the  detwefy 

'   y.  of  said  goods,  &c. 

^?°j^  7%e  gecond  count  was  similar  to  the  first,  except  in  the  state- 

ment of  damage  which  was  as  follows,  viz.  ^By  means 
^  whereof,  the  said  plaintiff  hath  been  deprived  of  sundry  great 
**  gains  and  profits,  which  be  might  and  otherwise  would  have 
**  acquired,  by  reselUng  the  said  jewelry,  at  mueh  higher  and  ad- 
**fMmeed  prices." 

The  third  count  was  substantially  the  same  with  the  second, 
stating  the  damage  precisely  in  the  same  way. 

The  fourth  count  differed  from  the  three  jHreceding  ones,  in 
averring  a  tender  of  the  notes,  and  a  demand  of  the  goods,  and 
stating  the  damage  to  be  the  loss  of  great  gains  and  profits,  which 
the  plaintiff  would  otherwise  have  acquired,  by  re-selling  said 
goods,  at  higher  and  more  advanced  prices;  but  there  was  a 
general  conclusion  to  these  counts,  (and  also  to  the  whole  de- 
claration,) stating  that  the  plaintiff  had  sustained  damage  by  the 
premises  to  the  amount  of  2500  doDars. 

To  the  first  four  counts,  the  defendant  interposed  separate, 
general  demurrers,  and  pleaded  the  general  issue  to  the  common 
counts.  The  plaintiff  have  joined  in  the  issue  of  law  and  fiict,— - 
Mr.  B.  Clarke  and  J  ^nthan,  for  the  defendant,  presented  the 
following  points  in  writing,  in  support  of  the  several  demurrers. 

I.  No  consideration  passed  between  the  parties,  in  making  die 
contract,  nor  was  any  earnest  given  to  bind  the  bargain.  This 
objection  is  applicable  to  all  the  counts. 

II.  If  the  contract  can  be  sustained  on  the  ground  of  mutual 
promises,  then,  as  the  defendant  was  not  bound  to  deliver  the 
goods  until  payment  was  made,  or  in  other  words,  as  these  acts 
were  to  be  simultaneous,  the  plaintiff  ought  to  have  expressly 
averred  a  tender  of  the  notes  in  payment  This  objection  effects 
the  first  three  counts,  which  contain  no  such  averment  [CZorJb- 
eanv.  Carter^  S  CoweiCe  k.  84.] 

III.  The  damages  in  this  case  form  the  very  gist  of  the  action. 


THE  CITY  OP  NEW-YORK.  407 

and  if  no  damageg,  which  the  law  can  recognize,  are  stated  in    Oct.  Tenn, 
the  declaration,  it  will  present  a  case  of  danmum  absque  injurmf  . 


and  consequently  be  demurrable. 

The  only  damage  stated  in  all  the  counts  demurred  to,  con-   ^  P^milt. 
gists  of  conjectured  profits  ;  these  can  in  no  case  afford  a  legal  rule 
of  damages.    Damages  to  be  the  subject  of  a  suit,  must  be  proxi* 
mate,  and  not   remote  or  depending  on  a  contingency.     This 
objection  effects  all  the  counts. 

Mr.  E.  Curtis  for  the  plaintiff,  conira,  presented  the  following 
argument  in  writing. 

The  defendant's  first  point  consists  of  two  parts: — 1.  That  no 
consideration  passed  between  the  parties;  2.  that  no  earnest  was 
given  to  bind  the  bargain.  The  answer  to  the  first  part  is,  that 
the  contract  is  one  of  mutual  promises,  and  one  promise  is  a  valid 
consideration  for  the  other.  The  plaintiff's  promise  to  give  the 
notes,  was  a  good  consideration  for  the  defendant's  promise  to 
deliver  the  goods.  The  answer  to  the  second  part  is,  that  the 
paying  of  earnest  is  no  part  of  the  contract,  but  is  in  part  perform- 
ance of  it ;  and  whether  a  contract  is  made  valid  by  being  re- 
duced to  writing,  or  by  earnest  paid,  will  not  appear  by  the  de- 
claration, but  by  the  evidence  in  support  of  the  declaration; 
The  declaration  will  cover  a  contract  between  the  parties  re- 
duced to  writing.  But  the  question  of  earnest  does  not  apply  to  a 
contract  made  in  Virginia,  where  they  have  no  statute  of  frauds, 
applicable  to  contracts  concerning  personal  chattels. 

The  defendant's  second  point  is,  that  the  first  three  counts  of 
the  declaration  are  bad,  because,  there  is  not  an  averment  that 
the  notes  were  tendered.  It  was  formerly  considered  doubtful, 
whether  the  plaintiff^  in  declaring  upon  mutual  promises,  was,  or 
was  not,  bound  to  aver  an  offer  to  perform  on  his  part  [1  Sound. 
320. n.  4.  7.D.^E.125.]  It  is  now,  however,  settled,  not  only 
in  England,  but  in  our  own  state,  that  an  averment  of  a  readiness 
to  perform  is  sufficient.  [Arch.  PL  100.  1.  East.  203.  2.  Bos. 
4*  Pul  447.  5.  /.  jR.  178.  12.  /.  R.  209.]  In  the  case  cited  by 
the  defendant's  counsel,  from  the  third  of  Cowen's  Reports,  the 
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Oct  Tera^    eouit  merelj  decided,  that  on  a  sale  of  goods  (or  caeih)  the  vendee 
10  not  entitled  to  posBession  till  be  pays  the  price. 

The  defendant's  third  point,  is,  that  the  declaiation  states  a 
case  of  damnmn  absque  injuria^  since  no  other  than  conjectural  pro- 
fits are  stated  as  damage.  If  we  cannot  recover,  by  way  of  da- 
mage,  our  conjectural  profits,  yet,  if  the  declaration  contains  a 
legal  cause  of  action,  independent  of  the  averment  of  conjectural 
profits,  theconrt  will  t  reat  that  averment  as  surplusage,  when  not 
demurred  to  specially.  Those  averments  may  be  rejected  in  each 
eount,  and  yet  leave  a  complete  cause  of  action,  because,  in  the 
fourth  count  the  plaintiff  ui  conclusion,  says,  in  reference  to 
all  the  previous  counts,  "by  means  of  all  which  premises,  the 
**  said  plaintiff  says  he-is  injured  and  hath  sustained  damage,  to 
^  the  value  of  twenty  five  himdred  dollars,''  and,  because  also,  in 
the  conclusion  of  his  declaration,  the  plaintiff  alleges  a  general 
breach,  and  concludes  to  the  *Mamage  of  the  said  plaintiff^  of 
^  twenty  five  hundred  dollars,  and  therefore  the  said  plaintiff 
•*  brings  suit,"  Ac. 

The  declaration,  therefore,  stripped  of  those  parts  which  the 
defendant  calls  averments  of  conjectural  proJUs^  is  complete,  since  it 
sets  forth  a  valid  contract^  a  breach  of  that  contract,  and  a  gene- 
ral averment  of  damage.  But  the  defendant  is  mistaken  in  sup* 
posing,  that  we  cannot  recover  beyond  positive  damage,  or  money 
out  of  pocket.  The  only  case  to  be  found,  that  in  any  degree 
supports  the  position  of  the  defendant,  is  a  case  in  2  W.  BL  R, 
[10  78.]  and  that  case,  when  examined  with  discrimination,  will 
be  found  to  fall  short  of  the  rule  of  damages  contended  for  in  this 
cause.  The  true  rale  is  this :  when  the  person  bound  to  deliver, 
fails,  without  fault  or  fraud,  the  purchaser's  claim  is  for  such 
damage,  as,  at  the  time  of  the  contract  was  foreseen,  as  a  neces- 
sary consequence  of  the  failure. 

In  Bell's  Commentaries  on  the  laws  of  Scotland,  and  the  prin- 
ciples of  mercantile  jurisprudence,  [1  BeU  448,]  the  rule  of 
damages  is  thus  laid  down. 

^*  The  claim  of  the  buyer,  to  whom  delivery  is  refused,  is  two 


cc 


« 


<c 


THE  CITY  OP  NEW-TOttKl  409 

••  fold  :   first,  for  repayment  of  the  price,  if  already  paid  to  the  sel-     Oct,  TVrm, 

'*  ler ;  and  second,  for  indemnification  of  the  loss  by  non-fulfilment 

**  As  to  the  clum  for  indemnification  of  loss,  the  principle  is^  that 

**  where  the  person  bound  to  delirer,  is  prevented  by  insolvencyi  ox; 

**  other  accident,  from  fulfilling  his  engagement^  the  buyer's  claim 

is  for  such  damage  only,  as  at  the  time  of  the  contract  was  fore*, 

seen,  as  a  necessary  consequence  of  the  failure,  to  deliver  the 

"  article.**    *•  This  principle  points  out,  as  the  proper  object  of 

such  a  claim,  the  indemnification  of  that  soH  of  damage  which 

is  directly  connected  with  the  subject  of  the  contract — ^los^ 

*'  arising  from  the  want  of  the  article  purchasedi  or  gain,  of  whicb| 

by  the  failure  to  deliver  it,  the  buyer  has  been  deprived*     Thus 

a  decUeTy  who  is  himself  under  contract  to  deliver  a  quantity  of 

**  corn,  buys  and  pays  for  one  hundred  boUs^  at  ids.  per  boll| 

^  and  bemg,  on  failure  to  deliver,  obliged  to  go  elsewhere  for  it, 

**  he,  in  consequence  of  the  augmentation  of  price,  pays  50^.  for 

^  the  same  quantity ;  he  will  be  entitled  to  not  only  claim  re-pay- 

'*  ment  of  the  price  which  he  paid,  but  to  claim  also,  as  a  creditor 

<<  for  25s.  more.    And,  in  the  same  way,  if  he  buy  on  specula tion, 

**  and  can  show  that  he  might  have  sold  the  com  at  508.,  he  is 

**  entitled  to  claim  re-payment  of  the  price  paid,  and  25s.  more  as 

**  gain,  of  which  he  has  been  deprived.** 

The  same  principles  are  laid  down  by  Pothier.    [PotL  an  Obtig.^ 

{Evans'')  90,  91.]     When  the  debtor  cannot  be  charged  with  any 

fraud,  and  is  merely  in  fauU,  for  not  performing  his  obligation  ; 

either  because  he  has  incautiously  engaged  to  perform  some- 

thing,  which  it  was  not  in  his  power  to  accomplish,  or  because 

he  has  afterwards  improvidently  disabled  himself  froni  perform- 

ing  his  engagements,  the  debtor  is  only  liable  for  the  daniages 

and  interest  which  might  have  been  contemplated  at  the  time  of 

the  contract,  for  to  such  alone,  the  debtor  can  be  considered  as 

having  intended  to  submit. 

In  general,  the  parties  are  deemed  to  have  contemplated  only 

the  damages  and  interest,  which  the  creditor  might  suffer  from  thie 

non-performance  of  the  obligation,  in  respect  to  the  particular  tlu^g 

which  IS  the  object  of  it,  and  not  such  as  may  have  been  inciqen-r 

tally  occasioned  thereby  in  respect  to  his  other  afikirs. 
VOL.  II.  52 
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^ JJj"*»        This  declaratioii  has  for  a  precedent,  both  Chitty  and  Went-' 
worth.    [2.  Chitty.  105.     JVerUworth  2.  vol.  189.] 


Wlute 
Denflt 


Mr.  Clarke  and  Mr.  Anthon  in  reply.  The  case  of  Ckarkton  v. 
Carter t  [S.  CowetCa  R.  84,]  establishes  the  principle  contended  for, 
on  the  part  of  the  defendant,  so  entirely,  as  to  preclude  all  argu- 
ment 

The  vendor,  according  to  that  case,  when  the  sale  is  for  cash, 
is  not  bound  to  part  with  his  goods  until  he  receives  the  cash;  so, 
therefore,  when  he  sells  for  notes^  the  party  purchasing,  has,  upon 
the  principle  of  that  case,  no  right  to  demand  the  goods  until  he 
has  delivered,  or  at  least  tendered  the  notes.  Tlie  payment  or 
tender  of  the  money,  and  the  delivery  or  tender  of  the  notes,  con- 
sequently form  essential  averments,  according  to  the  case  cited. 
Whether  this  is,  or  is  not,  conformable  to  the  English  cases;,  is  there- 
fore a  matter  of  no  moment,  and  but  little  trouble  has  been  bestowed 
upon  the  inquiry.  The  first  three  counts  are,  therefore,  defective  in 
substance,  in  this  particular,  and  the  general  demurrer  is  sustained. 

As  to  the  third  point,  which  affects  all  the  counts,  the  plaintiff 
insists  that  the  averment  of  damage  in  the  several  counts  demur- 
red to,  (which  he  seems  to  admit  to  be  bad,)  may  be  rejected,  and 
a  complete  cause  of  action  still  remain ;  because  the  fourth  count 
concludes  with  these  words,  "  by  reason  of  all  which  premises  he  hath 
**  sustained  damage^  ^c.^  To  this  we  reply,  1.  That  this  general 
clause,  whatever  may  be  its  value,  can  and  does  only,  refer  to  the 
fourth  countf  the  three  preceding  counts  being  perfect  in  them- 
selves, concluding  with  a  special  averment  of  damage.  2.  The 
^  premised  referred  to  in  this  averment,  are  the  loss  of  profits  aver- 
red m  the  next  preceding  sentence,  (and  in  the  preceding  counts, 
if  it  can  be  made  to  relate  to  them,)  making  this  general  clause, 
and  the  preceding  special  clause,  in  effect,  the  same ;  and  3d. 
»that  as  to  special  damages,  which  form  the  very  gist  of  the  case, 
a  general  averment  is  no  aoerment;  the  specific  injury  must  be 
alleged.  The  consideration  of  this  last  portion,  therefore,  recurs 
and  covers  the  whole  case. 

That  damage  does  not  necessarily  result  from  the  facts  set  forth 
in  the  declaration,  viz.  '*  the  non-delivery  of  goods  on  a  contract^ 
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^  when  the  vendee  has  not  parted  irith  hie  money  9^  is  obvious,  in  us    Oct.  Teim, 
much  as  the  very  same  state  of  facts  may  be  attended  with  posi'  * 

Hve  gain  to  the  vendee.  ^^ 

If  the  markets  have  advanced,  he  may  be  a  loser  by  missing  his  ^  ^milt. 
profits,  but  if  they  have  declined,  he  is  manifestly  a  gainer  by 
avoidiDg  the  loss.  That  the  possible  profit  is  not  the  rule  of  da* 
mages,  seems  to  be  admitted.  That  there  may  be  a  legitimate 
damage  from  a  non-delivery,  is  pomb/e,  although  it  is  difficult  to 
conceive  io  what  it  can  consist,  profits  being  shut  out.  That  M$ 
damage^  therefore,  and  not  the  body  of  factSy  forms  the  gist  of  the 
action,  is  clear,  and  it  necessarily  follows  that  it  must  be  aoerred^ 
and  that  speeiMy  too^  to  put  the  defendant  on  his  defence., 

The  case  cited  by  the  counsel  for  the  plaintiff^  from  Sir  FT. 
Blackstone^s  ReportSy  [Flwrea  0.  ThomhiUil  supports  these  positions. 
Damages  were  there  sought  for  the  non-delivery  of  an  article  sold. 
De  6rey»  Chief  Justice,  commenting  on  the  rule  of  damages,  with 
reference  to  profit^  observes,  **  I  do  not  think  the  purchaser  can  be 
*^  entitled  to  any  damages,  for  the  fancied  goodness  of  the  bargain 
^'  which  he  supposes  he  has  lost ;"  and  Blackstone,  Justice,  com- 
menting on  the  rule  of  damages,  with  reference  to  the  fluctuation  of 
price  in  the  market,  expressly  says,  that  this  is  immaterial,  inas- 
much as  **  the  plaintiff  had  a  chance  of  gaining  as  well  as  of 
^*  losing  by  the  fiuctuatibn  of  the  price;''  and  to  this  it  may  be 
added,  that  if  he  sustained  a  loss  by  the  rising  of  the  artiele  in  the 
market,  it  was  his  own  fault,  as  he,  having  his  money  in  his  pos- 
session, might  have  bought  other  articles  of  the  same  kind,  on  the 
very  day  the  contract  was  broken. 

From  all  this  it  results,  that  the  facts,  standing  by  themselves, 
necessarily  manifest  a  case  of  damnum  absque  injuria,  and  that  to 
make  such  a  state  of  facts  actionable,  a  special,  substantive  and 
legal  damage  must  be  averred,  and  the  defendant,  before  he  goes  to 
trial,  must  have  the  opportunity,  on  the  face  of  the  pleadings,  of 
bringing  the  alleged  damage  to  a  legal  test.  Under  the  present 
form  of  the  counts,  a  jury  might  give  the  profits  by  way  of  da- 
mage, and  it  might  be  exceedingly  difficult  for  the  court  to  redress 
the  grievance.    The  absence  of  a  proper  averment,  in  this  respect, 
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f      \  ■.•l»*'_»ls.  - 

1  i  ..       • 


Oct  Teno,    bein^,  therefore,  clearly  matter  of  substance,  is  a  gitrand  of  gene- 
-  ral  demurrer. 


.WhitT 

Y. 

Donilt. 


The  Scotch  law  cited  by  the  counsel  for  the  plaintiff,  is  alto- 
gether  too  vague  to  be  applied  to  any  valuable  practical  purpose* 
and  so  far  as  the  Scotch  cases  have  applied  it,  is  manifestly  in 
collision  with  the  sound  rules  of  the  English  law. 

IVhat,  in  the  case  of  a  sale  of  goods,  is  the  damage  ** foreseen  as 
**  the  necessary  conseqwnce  of  a  failure  to  deHoer  the  artUte  r*  If 
we  interpret  this  phrase  by  the  cases  cited,  it  means  the  loss  of 
profit  from  a  rise  in  the  market.  What  would  have  been  the 
Scotch  rule,  if  in  the  cases  cited  by  the  plaintiff's  counsel,  the 
hrticles  had  declined  in  the  market  1  Upon  their  own  principles, 
the  facts,  without  the  averment  of  a  special  damage,  would  have 
shown  a  case  of  damswan  absque  injuria. 

Had  the  plaintiff  in  this  case  been  constrained  to  purchase  the 
articles,  lipoii  our  default,  at  a  higher  price,  this  might  have  fur- 
hisned  a  legitimate  ground  of  damage,  which,  however,  would 
have  required  a  special  averment  for  the  reasons  above  given. 

The  Scotch  law,  therefore,  which  has  been  referred  to,  affords  no 
aid^to't^e  plaintiff  whatever,  aui  merely  demonstrates  the  futility 
6f  referring  to  the  laws  of  a  comparatively  uncommercial  countiy, 
for  tvlei  to  aid  the  practical  operations  of  a  commercial  one. 
'  As  to  the  arguments  derived  from  the  preceaentSy  ancient  and 
esta*blished  forms,  which  have  passed  the  ordeal  of  legal  tribunals, 
are  undoubtedly  of  the  highest  authority.  Those  referred  to  in 
this  case  have  no  authority  attachecl  to  them,  not  even  the  name 
of  an  experienced  pleader.  And  the  counsel  for  the  plaintiff  ma- 
nifestly disapproves  of  them,  being  constrained  to  resort  to  the  rale 
of  rejection  and  surplusage,  to  make  them  at  all  tenable. 

On  every  ground,  therefore,  we  trust  the  demurrers  are  sustain- 
ed;  1st.  for  the  want  of  a  proper  averment  of  tender;  and  Sdly. 
for  the  want  of  a  proper  averment  of  damage,  to  give  an  action- 
able  character  to  the  facts. 

OAKtEVy  J.  This  case  comes  before  us  on  separata  demurrers 
to  the  first  foiir  counts. 


J I 
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J\ie  Aehni^ni  objects,  ip  th^  first  p|ac^  that  no  consideriiticm   ^^^ 
for  the  undertaking  on  his  part  is  alleged.    The  answer  to  this  ifl^       w^te 
that  the  counts  demurred  to  are  upon  ntutudlproniiseSf  and  that  the  ▼. 

promise  of  the  plainti£f  to  accept  the  goods  and  pay  for  th^ro,  is 
the  consideration  of  the  defendant's  promise  to  deliver  them.  This 
is  no  doubt  a  sufficient  averment  of  a  consideration. 

The  defendant  objects,  in  the  second  place,  that  the  three  first 
counts  do  not  aver  a  tender  of  the  notes,  by  which  payment  for  the 
goods  was  to  be  made.  The  averment  is,  that  the  plaintiff  had 
'<  always  been  ready  and  willing  to  accept  and  receive  the  goods, 
**  &c.,  and  to  pay  for  tlie  same  at  the  price  and  in  the  manner,^ 
&c.  I  am  of  opinion  that  this  averment  is  sufficient  ^he  for- 
mal tender  of  the  notes,  which  the  plaintiff  was  not  boiind  to  part 
with,  until  the  goods  were  delivered,  could  not  be  necessary. 

In  Porter  r.  Rose^  [12  J.  R.  212,]  the  court  say  that  the  result 
of  all  tbe  modem  cases  on  the  subject  is,  that  *'  where  tnfo  ^cts  are 
**  to  be  done  at  the  same  time,  as  when  one  agrees  to  sell  and  deliver, 
**  and  t^e  other  agrees  to  receive  and  pay,''  an  avermen^  by  the 
purchaser  of  a  readiness  and  wUlingness  to  pm/^  is  necessary,  and 
that  such  an  averment  must  be  proved  at  the  trial  In  West  v* 
Emmons,  {5  J.  R.  179 J  the  principlje  is  laid  down,  that  where 
either  party  has  the  power  to  perform,  without  any  act  being  pre- 
viously necessary  to  be  done  by  the  other,  the  party  hrii^ngtlKS 
action  must  aver  performance,  or  a  tender  and  refusal,  whiph  are 
equivalent  to  a  performance.  The  action  in  that  case,  was  upon 
a  covenant,  by  wiiich  the  defendant  agreed  to  convey  certain  pre* 
mises  to  the  plaintiff,  and  the  plaintiff  covenanted  to  mortgage 
them  to  the  defendant  for  a  part  of  the  piut^base  money,  and  the 
objection  was,  that  the  plaintiff  ought  to  have  averred  a  fonnal 
tender  of  the  mortgage,  and  that  the  averment  that  he  bad  always 
been  ready  and  williog  to  execute  the  mortgage  was  insufficient. 
The  court  held  otherwise.  They  say  it  would  have  been  an  idle 
ceremo  ny  to  tender  a  mortgage,  actually  ezectited,  when  the  de- 
fendant refused  to  deliver  the  deed,  and  that  it  would  invert  the 
order  in  which  the  covenant  was  finally  to  be  executed.  So  herci 
the  actual  making  and  tendering  of  the  notes^  would  have  been 
equally  idle,  when  the  defendant  lefiised  to  deliver  the  goods. 


/ 


414  CASES  IN  THE  SUPERIOR  COURT  OF 

Oct  Tmib,    The  payment,  in  the  nataral  order  of  things,  was  to  follow  the  de- 

'  W4PV* 

iivery,  and  although  it  was  to  be  simultaneous,  it  was  not  to  be 

^^  ®       completed  until  the  goods  were  actually  received. 
^^^*°^*'  The  doctrine  of  this  case  is  in  accordance  with  that  laid  down  in 

Rawson  v.  Johnsouy  [1  East.  203,]  and  in  Waterhouse  v.  Skmner,  [2 
Bos.  and  Ptd.  447.]  In  these  cases,  the  action  was  on  an  agreement 
to  sell  and  deliver  personal  chattels,  at  a  stipulated  price,  by  a  given 
day.     The  plaintiff  averred  in  his  declaration,  (as  in  the  case  now 
before  lis,)  that  he  was  ready  and  willing  to  pay  for  the  goods,  and 
to  receive  and  accept  the  same,  but  that  the  defendant  refused  to 
deliver,  &c.     The  averment  was  held  sufficient,  though'no  actual 
tender  of  the  money  was  shown.     It  was  said  in  those  cases,  that, 
under  such  an  averment,  the  plaintiff  must  prove  that  he  had  the 
money  ready  to  be  paid  if  the  property  had  been  delivered.      So 
in  the  present  case,  if  the  payment  for  the  goods  was  to  have 
been  made  in  the  notes  of  third  persons,  it  would  be  incumbent 
on  the  plaintiff  to  prove  that  he  was  possessed  of  such  notes  ready 
to  be  given  to  the  defendant.    Bat  the  payment  being  to  be  made 
in  the  plaintiff's  own  notes,  which  he  could  execute  at  any  mo- 
ment, it  seems  to  me  that  a  general  averment,  that  he  was  ready 
and  willing  to  execute  and  deliver  his  own  notes,  is  all  that  the 
good  sense  of  the  contract  requires;  and  that  it  was  not  necessary 
for  him  to  show  that  he  had  actually  tendered  his  notes,  formally 
drawn  and  executed. 

It  is  objected,  in  the  third  place,  by  the  defendant,  that  in  all 
the  four  counts,  the  damage  resulting  from  the  breach  assigned, 
is  stated  to  consist  of  a  loss  of  the  profits  of  the  purchase,  and 
that  the  loss  of  such  profits  does  not  afford  any  ground  of  action. 
In  answer  to  this,  it  is  sufficient  to  say,  that  as  each  count  contains 
a  proper  breach  of  the  agreement,  the  general  averment  of  da- 
mage, in  the  conclusion  of  the  declaration,  applies  to  all,  and  the 
special  averment  of  damage,  in  each  count,  may  be  rejected  as 
surplusage: 

Judgment  for  (heplaintiffy  with  leave,  ^c. 

[B.Cuiti8,d«fyJbrtibe})(0(    B.  Claik,  itftt>y>br  lA<  <kA-] 
NoTB.— ^See  Bmk  of  CoL  v.  HagneTf  [l  Pd.  R,  466.] 
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William  E.  Ross  versus  William  W.  Drinker.  ^^■* 

Drinker. 
The  plaintiff  employed  the  defendant  to  procnre  conngnments  for  him,  and  to 
act  as  his  agent  in  certain  mercantile  business,  to  be  canied  on  in  the  name  of 
the  plaintiff  The  defendant,  as  a  compensation  for  his  services,  was  to.re* 
ceive  one  half  of  the  profits  of  the  business ;  but  he.  had  no  authority  to  con- 
tract debts  in  the  name  of  the  plaintifi^  nor  was  he  to  be  liable  to  third  persons 
for  any  responsibilities  created  for  the  concern.  No  profits  were  ever  realized, 
but  on  the  contrary,  losses  ensued,  and  the  plaintiff  brought  an  action  of  as- 
9ump$U  against  the  defendant  for  money  had  and  received  to  his  use,  as  ap- 
peared by  the  books,  which  the  defendant  had  kept.  Hkld,  that  the  foregoing 
facts  did  not  constitute  such  a  partnership  between  tfie  parties,  as  would  bar 
the  action  at  law  ^  and  the  plaintiff  having  recovered  a  verdict  against  the 
defendant,  for  the  balance  of  his  account,  the  court  refused  to  oet  it  aside. 

The  question  in  this  case  was,  whether  the  defendant  was  a 
partuer  with  the  plaintiff  or  not.  It  was  an  action  of  mdebUaiua 
asstanpsitf  for  money  had  and  received,  money  lent  and  advanced, 
&c. ;  and  the  defendant,  for  the  purpose  of  defeating  a  recovery, 
in  an  action  at  law,  set  up  a  partnership  with  the  plaintiff,  as  his 
defence. 

At  the  trial  of  the  cause,  it  appeared  that  the  defendant  had 
been  in  the  employment  of  the  plaintiff,  under  the  agreement 
hereinafter  mentioned,  and  that,  from  entries  made  in  the  books 
of  the  plaintiff,  by  the  defendant  himself,  (who  had  kept  them,) 
a  balance  of  4000  dollars  and  upwards,  was  due  from  the  latter  to 
the  former.  It  appeared  also,  that  after  the  commencement  of 
this  suit,  the  defendant  filed  a  bill  in  chancery  against  the  plain- 
tiff; but  no  injunction  or  stay  of  proceedings,  was  ever  issued 
against  the  action  at  law. 

The  defendant,  for  the  purpose  of  proving  the  partnership,  in- 
troduced the  plaintiff's  answer  to  his  bill  in  chancery,  from  which 
it  appeared,  that  the  plaintiff  being  about  to  establbh  himself  in 
the  city  of  New-York,  as  a  merchant,  but  being  inexperienced  in 
mercantile  affairs,  at  the  solicitation  of  the  defendant,  received  him 
into  his  employment,  as  an  agent  or  assistant,  agreeing  at  the 
same  time,  to  give  him  one  half  of  the  profits  of  his  6umeM,  as  a 
compensation  for  his  services.    The  defendant  on  bis  part,  was 
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^aZ*"**  ^  procure  consignments  for  the  plaintiff,  keep  his  books,  and 
■  fljve  him  advice  as  to  the  maoDer  in  which  the  business  should 

Rofls. 

T.  be  conducted  ;  but  he  was  to  have  no  power  of  signing  the  plain- 

Dnnker.  ^^^  name,  for  the  purpose  of  creating  responsibilities  against  lum, 
nor  was  he  to  be  liable  to  tUrd  persons  for  the  debts  of  the  plain- 
tiff; and  the  benefits  to  be  received  by  him  from  the  connexion, 
were  to  be  restricted  to  his  agency,  and  the  profits  aforesaid. 

The  defendant,  for  the  purpose  of  creating  a  confidence  la 
his  capacity,  on  the  part  of  the  plaintiff,  had  told  him,  that  if  any 
loss  should  follow  as  a  consequence  of  his  mismanagement  that 
be  would  bear  one  half  of  it ;  but  there  was  no  agreement  ta 
bind  him  to  that  efiect ;  and  the  plaintiff,  knowing  the  defendant 
to  be  irresponsible,  did  not  consider  the  promise  of  any  conse- 
qence  one  way  or  the  other. 

The  complainant,  by  his  answer,  expressly  denied  thai  there 
was  a  partnership  between  himself  and  the  defendant,  although 
he  admiltcid  the  foregoing  facts ;  and  he  stated  that  he  employed 
the  defendant,  upon  the  terms  aforessdd,  as  his  assistant  and 
book-keeper.  It  was,  however,  further  agreed,  that  at  a  future 
time,  the  defendant  should  become  the  partner  of  the  plaintiff, 
whenever  he  could  relieve  himself  from  certain  mercantile  embar. 
raiments,  which  were  hanging  over  him ;  but  that  agreement, 
the  plaintiff,  by  his  answer  declared,  had  never  been  carried  into 
effect 

Under  the  agreement  aforesaid,  (which  was  not  reduced  to 
writing,)  the  plaintiff  hired  a  store  in  his  own  name,  advanced  the 
capital  necessary  for  the  carrying  on  of  the  business,  the  defen- 
dant furnishing  nothing  but  his  personal  services ;  and  the  business 
was  transacted  in  the  name  of  the  plaintiff  alone.  In  the  course 
of  it,  however,  whenever  goods  were  purchased,  the  defendant 
was  in  the  habit  oflending  to  the  plaintiff  his  notes,  to  be  endorsed 
by  the  latter^  and  given  in  payment  for  such  goods  ;  but  this  ar- 
rangement was  made  as  a  favor  to  the  plaintiff,  with  an  under- 
standing that  he  should  always  take  up  said  notes  when  due ; 
and  he  did  so,  without  putting  the  defendant  to  any  inconve- 
nience. 

There  were  many  transactions  between  the  parties,  and  vaii- 


THE  cm  OP  NEW-YORK*  417 

008  intercbaDges  of  accommoda&ns  and  favors ;  some  of  which    Oet  T6in» 

18S9. 

would  couDtenance  the  idea  of  a  partnership^  and  others  would 
not ;  and  the  defendant  produced  letters  from  the  plaintifl^  con* 
taining  expressions  which  supported,  in  some  degrees  the  defence- 
upon  which  he  relied. 

The  phintiffy  on  his  part,  produced  the  letters  of  the  defendant* 
tOTariotts  correspondentsy  wherein  he  represented  himself  ad  tlie 
mere  agent  of  the  plaiDtiflT,  denying  all  connexion  with  him  as  a 
partner ;  and  in  various  conversations  with  witnesses^  the  de« 
fendant  had  also  denied  the  existence  of  a  partnership  between 
lumself  and  the  plaintiff. 

It  appeared,  from  the  plaintiff's  answer  to  the  defendant's  bill« 
that  there  never  had  been  any  profits  in  the  business,  but  on  the 
€X>ntrai7,  that  it  had  resulted  in  loss,  and  that  the  connexion  had 
been  dissolved  by  the  plainUff  himself  without  consulting  the 
defendant  in  any  way* 

After  the  whole  testimony  had  been  closed,  the  counsel  for  the 
defendant  innsted,  that  the  agreement  disclosed  in  the  plaintiff's 
answer  to  his  bill  in  chuicery,  and  the  facts  of  the  case,  showed  a 
partnership  between  them,  and  that  there  could  be  no  recovery 
against  the  defendant  at  law :  the  plaintiff's  only  remedy  being 
in  a  Court  of  Equity. 

The  Judge  charged  die  jury,  that  the  agreement  disclosed  by 

the  answer  did  not,  per  «e,  in  his  judgment,  create  or  constitute  a 

partnership^  between  the  plaintiff  and  the  defendant,  so  as  to  defeat 

the  action  at  law,  under  the  circumstances  of  this  case;  especially 

as  it  appeared  from  the  answer  to  the  defendant's  bill,  that  the 

business  had  been  carried  on  at  a  loss,  instead  of  a  profit.    That 

the  other  evidence  in  the  case,  was  to  be  passed  upon  by  them ; 

and  if  they  should  be  of  opinion  that  it  made  out  a  partnership, 

and  showed  an  agreement  to  that  effect,  then,  that  the  plaintiff 

could  not  recover  at  law.    That  the  books  of  the  plainliff,  which 

were  kept  by  the  defendant,  coupled  with  the  answer  in  chanceiy^ 

would  enable  the  jury  to  fix,  with  reasonable  precision,  the  balance 

due  from  the  defendant  to  the  plaintiff;  but  as  there  might  be 

some  inaccuracy  in  the  items,  he  recommended  the  jury,  with 

the  consent  of  the  parties^  to  find  a  verdict  in  favor  of  the  plaintiff, 
voi«.  II.  53 
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O^yara,    if  ||m  &ct  of  ptrtoM^p  wMDOt  iD  tb«r  opiniea  etlabliaked,  ta 

an  ftBomit  Bufficieit  to  ootct  kit  wbole  desMBd,  nibject  to  > 

,,  Kquidatioo  ot  (be  icoouola  by  rcicrecB.     Tbe  defendani  baving 

.  ^^'     excepted  to  the  cbarge,  tbe  jurjntunwd  a  widwLia  favor  (rf'tba 
plaintiff  for  4000  doilan. 

JM-.  £.  Jf.  JtfMrf  and  JUr.  Gm^  Briakirhtgf,  ia  befaalf  of  tfaa 

dehndaat,  dow  DHmd  for  a  nev  trial.   Tbey  eooteode^  that  tik* 

agreement,  owler  which  ibe  parties  were  engaged  in  huaiBe«»  •• 

preved  by  the  plauitiff*B  aonrer  in  ebascery,  and  tha  other  te»- 

timoay  produced  at  tbe  trial,  conitituted  them  co-partner%  or 

■bowed  nich  a  cODoexioD  between  them,  in  ihe  naluie  ef  a  ao- 

partnerahip,  aa  to  bar  the  plaintiff  from  maiatainiog  an  actioa  at 

law  against  tbe  defendant.     A  ctanmunioB  of  pnA  aad  kn^ 

(they  Mid,)  constituted  a  partnership  aa  to  all  the  worid ;  and  wheie 

the  amount  of  compenaalion,  to  be  received  by  oaa  peraon,  fai 

serricea  performed  for  another,  ia  indefinite  Of  uncertaio,  and 

Mwds  to  depend  upon  the  profits  of  the  bunness  in  wluch  the 

'    agent  ia  engaged,  that  coMtilates  a  partaershq)  b6. 

i  parUes.      {Dot.  v.  Htd$eif,  16  J.  K  H.      Mmag  *. 

10  J.  K  MS.] 

bird  persoDs,  there  was  no  doubt  that  Drisker  had  mailt 
iaUeforlhedebta  of  Roes,  by  agreeing  to  receive  odb  half 
ifile  of  the  buaneaa,  carried  mi  ia  the  name  of  tbe  plaJn- 
»e  pn^tB  coiistituted  tbe  fond  among  other  thingi^  fron 
B  creditors  were  to  be  paid ;  and  by  conaenting  to  laka 
of  that  fund  for  his  services,  the  defendant  made  hisa- 
B  for  (be  debts  of  the  concern.  This  is  a  well  eettled 
of  tbelawofparinersbip.  [1  Cm^  R.  S39.] 
aioUff,  it  is  true,  has  denied  Jo  bis  answer,  the  existenec 
tership ;  but  that  is  a  coacludoD  of  law  wluch  he  ean- 
;  for  if  he  admits  an  agreement,  which  in  judgment  of 
Litutes  a  partnership,  his  denial  cannot  aObct  the  agiea- 
alter  the  conclusion  which  the  court  must  draw  from  it 
ement  is  disclosed  by  the  answer,  and  the  court  m«t 
iter  tKat  cons^tutes  a  partnership  or  not. 
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bt]w<e«ae,thel>aMBeBBCBniedon,mtheiiaina4)rBaH,'WM  OetTam, 


for  the  joint  benefit  of  bimflelf  and  Drinker.  One  party  broogkt 
money  into  the  concern;  the  other,  knowledge  of  buttnesSi  y^ 
talents,  industry  and  personal  services.  Tfaoee  services  formed  a  ^  ^^y*^' 
iair  equivalent  for  the  capital,  and  the  profits  to  be  derived  from  the 
plaintifi^s  capital,  used  by  tbe  defendant,  for  the  conmon  benefit 
of  bolh,  were  to  be  eqaally  divided  between  die  parties.  How 
can  we  escape  the  conclusion,  then,  thai  the  transactions  between 
tfie  parties,  were  partnership  traneactionfl^  and  that  a  Court  of 
Chancery  is  the  only  tribunal  which  can  do  jnetice  between  theml 

Tbe  very  claims  of  tiie  plaintiff  show  a  partnership.  The  ac- 
tion is  for  mcney  had  and  received.  The  phiMtiffprove%  that  the 
defendant  received  the  money,  and  the  latter  asserts^  and  befesc 
n  proper  (libunal,  would  have  an  opportunity  of  proving,  that  tbe 
ttnowat  wr¥k  which  he  stands  charged,  constitutes  a  part  of  the 
losses  of  the  businesB.  The  plaintiff  in  his  answer,  absolves  tin 
defendaat  irom  his  liability  for  losses,  and  yet,  by  aumg  him  for 
Ae  capital  put  into  his  hands^  he  effectually  charges  him  wUh 
losses,  which  are  the.  foundation  of  the  present  denmnd.  In  tbe 
kooks  of  the  plaiotiil^  the  defendant  is  charged  wiA  losses ;  and 
how  can  an  equitable  balance  be  struck  in  a  court  of  law  t  Chan- 
cery is  the  proper  tribunal  for  tbe  fiquidatiaa  of  partnership  as- 
'COUBlB,  and  thither  the  plaintiff  should  go  for  reBe^  if  he  has  any 
just  cause  of  complaint  There  the  whole  transaction  can  be  cx- 
amined ;  the  master  can  take  the  books  into  Us  possesaon ;  tbe 
parties  can  appear  and  make  explanatiomEs  and  equal  justice  can 
be  done  to  both. 

But  we  rely  upon  the  proposition  with  which  we  set  out ;  name- 
ly, that  the  agreement  disclosed  by  the  answer  in  chancery*  in 
judgment  of  law  constitutes  a  partnership,  and  that  the  plaintiff 
has  not,  therefore,  a  rigU  to  maintain  this  action.  If  ihis  position 
be  true,  there  must  not  only  be  a  new  trial,  but  the  court  wiU,  by 
their  opinion,  inform  the  plaintiff  that  he  cannot  support  an  action 
at  law  at  all,  after  the  disclosures  made  by  his  answer.  Before 
assumpsit  can  be  maintained,  a  balance  must  be  etruck.  If  any 
thing  remains  unsettled,  a  court  of  law  cannot  interfere  between 
the  parties,  but  they  must  be  left  to  the  only  tribunal  which  can 
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Oet  Tein»    da  equal  jiudoe  betireen  them.     [Ahpoier  ««  FnoUr^  1  Ari^i  R 
^^'        180.    Bogenv.  Rogen,  lb.  891.  894.] 

JIfn  /.  Greemoood  and  Mr.  Fooiej  cmitra,  for  ihe  plaintiff^  con- 
tended,  that  there  was  no  partnership  between  the  pkdntiff  and 
the  defendant,  and  that  there  could  not,  therefore,  be  any  objee* 
tion  to  the  action.  That  it  was  apparent,  from  tbe  answer  in 
chancery,  upon  which  the  defendant  relied,  that  be  was  a  meit 
agent,  or  clerk  in  the  employment  of  the  plaintifl^  whose  compen- 
sation was  made  to  depend  upon  a  contingency.  He  had  no 
power  to  use  the  plaintiff's  name ;  he  was  not  authorise  to  con- 
tract  debts ;  he  had  no  discretion  except  as  a  mere  agent.  H^ 
lumself,  bad  repeatedly  denied  tbe  existence  of  the  partnerriilp,  and 
could  now  be  permitted  to  shield  himself  from  a  just  responabi- 
lity,  by  holding  up  the  forms  of  the  law.  They  denied  tfant  the 
defendant  was  a  partner  at  all  in  any  sense  of  the  term. 

The  princiide,  they  said,  upon  which  a  person  is  made  EaUe 
as  a  partner,  to  third  persons,  (except  in  cases  of  plain  agree- 
ments,) IS,  that  he  withdraws  a  part  of  the  fund  from  tbe  credi- 
tors. In  ttiis  case,  the  defendant  could  not  withdraw  the  fimd, 
for  be  had  no  right  to  touch  it^  until  all  tbe  debts  of  the  ooncem 
were  ^d.  He  wss  to  be  compensated  by  profits,  which  means^ 
that  be  was  to  partake  of  what  might  remain,  after  the  creditois 
were  all  paid,  and  the  plaintiff's  capital  had  been  returned  to  him. 
But  in  this  case  there  were  no  profits,  and  the  defendant  had  not 
a  legal  right  to  touch  the  fund.  Instead  of  conducting  himself 
like  an  honest  agent,  he  receives  funds  to  be  applied  in  tbe  bwK 
iiess  of  his  employer,  appropriates  them  to  his  own  use,  and  then 
leaves  the  plaintiff  to  pay  the  debts,  and  bear  all  the  losses.  He 
cannot  now  set  up  a  partnership  as  bis  defence,  but  is  liable,  in 
tUs  action,  for  the  money  which  he  received  to  the  plaintifi^s  use. 
IWaugk  V.  Canery  £  H.  Bla.  285.  2  W.  Bla.  998.  4  Eatt.  144. 
10/.  R.  226.  1.  Camp.  829.  4  Esp.  R.  182.  8  Kenes  Cam.  11.] 

If  tbe  parties  were  not  partners,  as  to  third  persons,  a  forUm, 
they  were  not  partners  infer  se.  To  constitute  a  partnership  be- 
tween two  individuals,  there  must  be  an  agreement  betweeii 


» • 
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4hem  aa  to  profit  andkMB.  This  agreement,  it  in  tnie,  need  Oct.T«nB, 
not  always  be  expressly  proved,  for  it  may  be  inferred  from  the  , 
acts  of  the  parties.  In  this  case,  there  is  no  express  agreement 
proved,  and  the  Judge  sobmitted  all  the  acts  of  the  parties,  from 
which  an  agreement  might  be  inferred,  to  the  jury ;  and  the  jury 
fouud  against  the  fact  of  a  partnership.  Unless,  therefore,  the 
court  shall  be  of  opinion,  that  the  plaintiff's  answer  in  chancery 
discloBes  an  agreement,  which  per  se  constitutes  a  partnership,  there 
cannot  be  a  new  trial.  The  answer  negatives  the  idea  of  a  part- 
nership ;  it  denies  it,  and  shows  no  facts  from  which  it  may  be  in- 
ferred,  as  a  conclusion  of  law.  The  defendant  was  a  mere  agents 
who  might  have^been  dismisBed  at  any  moment  A  partnenhip 
is  usually  for  some  definite  period  ;  but  here,  nothing  was  said  as 
to  time.  This  strengthens  the  position  we  take.  Partnership,  as 
between  the  parties,  is  a  canbract  The  jp2am<i^  denies  any  snch 
agreement,  and  the  defendant  denies  it  In  the  absence  of  proof, 
is  the  court  to  infer  a  contract  which  .both  parties  repudiate  1  As 
to  third  persons,  a  man  may  be  made  liable  even  against  his  will ; 
for  if  he  permit  his  credit  to  be  held  out  to  the  world,  for  the  bene- 
fit of  another,  he  may  be  compelled  to  suffer  the  consequences. 
But,  as  between  the  parties  themselves,  there  must  be  an  agree- 
ment, and  here  none  is  shown  by  the  party  who  relies  upon  it  [4 
Bam*  ^  Md.  66S.  The  counsel  for  the  plaintiff  also  commented 
upon  the  case  of  Dobbe  v.Hdsey,  at  length,  to  show  that  the  pria- 
ciples  of  that  case  did  not  interfere  with  this.  As  to  the  charge 
of  the  Judge,  in  relation  to  referring  the  cause,  for  the  purpose  of 
ascertuning  the  exact  balance  due  to  the  plaintiff,  they  cited, 
thnlap^s  Practice,  54S,  and  the  statute  as  to  references.] 

The  Court  refused  to  grant  a  new  trial,  being  of  opinion  that 
the  agreement,  disclosed  by  the  pkuntifl^s  answer  to  the  defendant's 
billi  did  not  constitute  a  case  of  partnership.  And,  as  all  the 
other  testimony  was  left  to  the  jury,  and  they  found  against  the 
partnership,  the  court  were  of  opinion,  that  their  verdict  ought  not 
to  be  disturbed,  being  supported  by  the  evidence. 
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Oet  Tens,       Jfm  trki  imdei^  mi  Ae  •ercBcC  to  MmU  Mb/beC  to  a  UfMaHom 
^^'       of  the  Qocomto  iy  rrferuo. 


Danham  and 

Wadaworih 


^    ^v-    .  lJ.Qn9awooi,J0tPyJhrtktrtf,C.lX.UMd,JiifyM^^^l 

TheAmencui 

Ins.  Comp.  of 
New-Yofk*        MU. — ^This  cause  was  originaUy  brought  before  the  court,  for  ai|riinient,  at  Hi 

preceding  June  T^nn.  It  then  appeared,  that  the  defendant  ha4  filed  a  bill  in  chaik- 

cery,  against  the  plaintiflf  embracing  the  flame  aobjects  of  oontrov€rfl]r,wldohwme 

preMntedbytheaetioBatlaw;  bat  thedefimdant  had  obCuaed  no  injimclion  to 

restrain  the  prooaedings  at  law,  nor  had  he  any  stay  of  piooeedingiB  from  a  Judge. 

The  court  were  of  opinion,  that  it  was  irregular  for  aparty  to  proceed  in  this  oovr^ 

when  it  was  apparent  that  another  tribunal,  whose  jurisdiction  could  not  bo  qne^ 

tened  m  csMs  of  paitnersfasp,  had  the  same  subject  beiora  llienL    Tlob  coort^ 

IJMwfete,  otdessd  the  aqpient  to  bepostpoaed,  in  otder  to  giv»  the  dwfiadaat  — 

opportunity  to  restrain  the  plaintiff  irom  proceeding  at  law,  by  a  proper  applieap 

tion  to  Chancery.    The  defendant  having  neglected  to  do  this,  the  cause  was 

brought  on  at  this  term,  and  disposed  of  as  appears  by  tiie  case. 


Edward  W.  Dunham  and  Rombo  Wadsworth 


versus 


L. 


The  American  Insurance  Company  of  New-York. 


If  otwithstanding  the  chiuse  in  a  poli^  of  numrance,  whereby  tiie  iasored  wmaiit 
**  the  property  <* free  from  any  charge,  damage  or  loss,  whieh  may  arisen  eos- 
*'  sequence  of  a  seisuro,  or  detention  lor,  or  on  account  of  any  illicit,  or  prah^ 
<»bited  trade,"  the  underwriters  are  liable  for  the  consequences  of  an  illicit  tnf- 
fic,  banratrously  carried  on  by  the  master  and  erew,  at  a  foreign  port,  without 
the  knowledge  or  privity  of  the  owners,  whereby  the  property  insured  is  seiied, 
andibeeoBMs  foHeked  by  the  laws  of  the  eoontry. 

This  was  an  action  upon  three  several  policies  of  insnraiioe^ 
underwritten  by  the  defendantSi  one  upon  the  yessel,  another  upon 
the  cargo,  and  the  other  upon  the  freight  of  the  schooner  Oer* 
trade,  to  recover  the  amount  of  expenses  incurred  in  consequence 
of  the  seizure  and  detention  of  the  vessel  and  cargo  at  Puerto  Ca« 
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belloi  in  the  Republic  erf  Colombia,  through  the  btmtry  of  the    Oct  Tenn, 

master  and  mariners.     The  defendants,  by  their  pdieies,  stipulate  ! — 

to  take  upon  themselves,  the  perils  of  the  seas^  arrests  and  res*  ^^^^^J^ 
traints^  and  detainments  of  all  kings,  princes  or  people,  •*  harra^  *».  a  ^'  • 
^  fry  of  Ae  moiUr  and  marmeri*  &c. ;  and  the  assured  wanant  the  ins.  Comp.  of 
property  free  from  any  charge,  damage  or  loss,  which  may  arise      ^^ 
in  consequenee  of  a  seizure  or  detenfion  for  or  on  account  of  any 
ilficit  or  prohibited  trade,  or  any  trade  in  articles  contraband  of 
war. 

A  verdiet  was  taken  by  consent,  for  the  sum  of  eighteen  hun- 
dred and  seventy  three  dollars  and  two  cents,  beii^  the  amount 
of  the  ptaintiflPs  demand,  subject  to  the  opimon  of  the  court  on  the 
following  case. 

The  plaintifi  were  the  owners  of  the  vessel,  and  that  part  of  the 
cargo  insured ;  but  had  taken  other  goods  on  board,  on  freight : 
the  whole  cargo,  however,  consisting  of  lawful  goods,  admissible 
in  the  ports  of  Colombia,  laden  at  New-York,  and  shipped  for  the 
purpose  of  bemg  landed  and  sold  at  Puerto  Cabello.  The  vessel 
sailed  from  New-York,  bound  to  Puerto  Cabello,  with  her  cargo, 
on  or  about  the  ninth  of  August,  1827,  and  on  the  tSth  day  of  the 
same  month,  arrived  at  Puel'to  CabeOo,  under  the  command  of 
James  Anthony,  the  master.  Immediately  on  her  arrival,  the 
captain  or  collector  of  the  port,  and  the  custom  house  officers, 
came  on  board,  and  demanded  of  the  master  the  manifest  of  the 
cargo,  which  was  given ;  they  then  proceeded  to  search  the 
forecastle  of  the  vessel,  where  they  found,  secreted,  two  bags,  con- 
taining 75  lbs.  of  tobacco,  and  one  bag  and  one  box  containing  S7 
lbs.  of  cigars,  which  were  not  contained  in  the  manifest,  and  ha<) 
been  clandestinely  taken  on  board  by  the  cook,  one  of  the  crew  of 
the  vessel,  on  his  own  account,  without  the  knowledge  or  consent 
of  the  owners  or  supercargo,  and  secreted,  with  a  view  of  being 
smuggled  into  Puerto  Cabello.  The  collector  and  officers  then 
proceeded  to  search  the  cabm,  where  they  also  found,  secreted,  four 
boxes  of  combs,  not  inserted  in  the  manifest;  and  they  then  opened 
the  captain's  chest,  where  they  found  five  boxes  and  three  bundles 
of  Havannah  cigars,  three  bundles  of  snuff,  six  boxes  of  mustard, 
twelve  pair  of  pantaloons,  one  hat,  eleven  pounds  of  leaf  tobacco. 
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Oet  Ten^    flurty  boxefl  of  paste  blacking,  eighteen  pairs  of  ear-rings,  twelve 
pen-kniyes,  four  boxes  of  raisina,  twelve  bottles  of  essences,  and 


WaldaworUi   ^^undfj  otber  articles  of  merchandise,  which  belonged  to  the  cap* 
^'  .      tain,  and  had  bcien  clandestinely  taken  on  board  by  him,  on  his 


las.  Comp.  of  own  aoooiint,  without  the  knowledge  or  consent  of  the  owners  or 
iapercargo^  for  the  purpose  of  being  smuggled  into  Puerto  Cabel- 
lo  for  sale.  Of  the  aforesaid  articles,  the  importation  of  tobacco 
and  cigars^  ^^  ^^  ^  ^u^^  abiokiUly  prokibiud,  by  the  laws  of 
Colombia ;  and  the  other  articles  were  by  the  same  laws,  required 
to  be  eniered  tmihe  numifeet^  and  were  subject  to  the  payment  of 
duties ;  but  none  of  them  were  so  entered  on  the  manilest.  Upon 
maldag  this  discovery,  the  vessel  and  cargo  were  both  seized  by 
the  public  authorities  of  Puerto  Cabello,  as  forfeited  to  the  govem-^ 
ment  of  Colombia,  for  violating  the  laws,  prohibiting,  under  the 
penalty  of  forfeiture  and  confiscation,  the  importation  of  tobacxo 
EBd  cigars ;  and  also  for  the  intended  fraud  on  the  revenue,  by 
reason  of  the  other  articles  not  being  included  in  the  manifest,  and 
an  armed  force  was  put  on  board  the  vessel,  and  the  captain  and 
code  were  conumtted  to  prison.  Proceedings  against  the  vessel 
and  cargo  were  instituted  in  the  proper  tribunals  of  Colombia,  but» 
through  the  exertions  of  the  consignee  there,  the  vessel  and  caigo 
were  finally  given  up  at  a  heavy  expense  incurred. 

It  was  admitted  that,  by  the  laws  of  Colombia,  the  importation 
of  tobacco  and  cigars,  into  Colombia,  at  the  time,  was  prohibited 
under  the  penalty  of  confiscation  of  the  vessel  and  all  the  caigo 
on  board,  and  the  vessel  and  cargo  were  also  liable  to  seizure  and 
confiscation,  for  the  omission  to  insert  in  the  manifest,  the  other 
articles  intended  to  be  smuggled,  by  the  master,  into  Puerto  Cabel- 
lo ;  and  the  present  action  wss  brought  to  recover  the  amount  of 
expenses  paid  by  the  plaintifis  in  effecting  the  liberation  of  the  ves- 
sel and  cargo. 

It  was  also  admitted,  that  the  conduct  of  the  master  aad  cook, 
was  barratrous,  and  the  point  reserved  was,  whether  the  defen- 
dants were  protected  from  liability  by  reason  of  the  clause  In  their 
policies,  exempting  diem  finom  responsibility  in  cases  of  illicit  and 
prohibited  trade.  If  the  court  should  be  of  opinion,  in  favor  of  the 
plaintiflBs  the  verdict  was  to  stand,  otherwise  a  nonsuit  was  to  be 
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V. 

Kingsland. 


entered.     Either  party  had  liberty  to  turn  the  case  into  a  bill  of  Oct.  Term, 

1QQQ 

exceptions  or  special  verdict. 

The  case  was  submitted  to  the  court  upon  the  following  point 
made  by  die  plaintifis,  viz  :*-*that  the  underwriters  are  lesponrible 
for  a  loss  by  illicittrade,  barratroudy  carried  on  by  the  mastert  and 
aie  not  [notected  by  the  clause  in  the  pdicy  against  illicit  trade. 
[Svekkyv.  Deb^idd^  S  CkOnes"  JZ.  S22.] 

The  Court  gave  judgment  for  the  plaintifib,  on  the  authority  of 
the  case  of  Suokley  v.  DekfiM,  as  being  exactly  in  point. 


JudgmeiUfor  thepkuai^e. 


tW^Skmon^J^yfirthep^.    B.K(AxuoB,JSItPyj9rthei0,] 


William  Hankirs,  an  infant,  by  Sarah  M.  HANkiNs,  his 

guardian. 


versus 


£li8ha  Kinoslakd. 


An  officer  who  has  lefvied  an  ezecutien  upon  penoDal  property,  u  not  deprived  of 
his  special  interest  dierein,  by  taking  the  bond  or  receipt  of  a  third  person,  stipu. 
lating  for  its  piodaetion  on  the  day  of  sale ;  and,  if  foiteiUe  possession  be  taken 
of  the  goods  by  a  wrong-doer,  the  officer  nuiy  maintain  trover  for  them,  founded 
upon  his  special  interest. 

If  upon  the  return  to  a  eerUormi,  the  plaintitf  in  error  rely  upon  infancy,  disclosed 
by  the  record,  as  a  defence,  it  must  be  spedally  assigned  as  emr  (nfaet^  tlttt 
the  defendant  in  error  may  take  issue  upon  it. 


Certiorari  to  the  Assistant  Justice  of  the  12th  Ward^ 
The  plaintiff  in  error,  in  this  case,  had  entered  into  partnership 
with  one  Fisher,  with  whom  he  carried  on  the  business  of  har- 
ness-makingr— but  afterwards  hating  dissolved  the  partnershiiv  he 


TOL.  u. 


54 


4S6  CASES  IN  THE  SUPERIOR  COURT  OF 


Oet  Ten,   goM  oui  his  interest  Id  ibe  joint  stock  to  Fisher,  and  sumendered 
^         the  possession  to  him.     The  defendant  in  error,  (who  was  an  offi- 
^T.  '     cer,)  hamg .  axi  execution  againat  Fisher,  levied  upon  tbe  pro- 

^^^^^!^\  perty  which  had  formeriy  belonged  to  the  partners,  and  one  Joiici 
BeaCiy  gave  him  a  bond  or  receipt  for  it,  whereby  he  stipidatod 
tbatthe  goods  levied  ott  riiould  be  fivthcoaimg  at  iIr  day  pf  8ak« 
The  plaiatiff  in  error  not  having  been  paid  for  hia  property  by 
Fisber^  tepoMessad  faia»elf  of  a  part  of  i^  after  it  had  been  levied 
on  by  KiligslaBd ;  and  ibe  latter,  therenpon,  farougfai  an  aotkm  of 
trover  against  Hankins,  before  Mr.  Flanagan,  the  Assistant  Jus- 
tice of  the  Itth  Ward. 

At  the  trial  of  the  cause  before  the  Justice,  upon  the  general 
issue,  thedefendant,  for  the  pui^pose  of  defeating  the  action,  oSer- 
ed  to  prove  the  right  of  property  in  the  goods  levied  on,  to  be  in 
Beatty.  This  evidence  being  objected  to,  was  rejected  by  the 
Justice,  and  the  defendant  cpeeptod  to  his  opinion.  The  defen- 
dant then  proved  that  he  was  but  18  years  old  at  tbe  time  of  the 
trial,  and  insisted  that  no  recovery  could  be  had  agunst  him,  upon 
the  ground,  that  as  he  was  an  iniant,  the  sale  by  him  to  Fisher  was 
void,  and  that  he  had,  therefore,  a  right  to  repossesshimself  of  the 
goods  sold.  He  also  insbted  that  he  could  not  be  proceeded 
against  in  the  action,  as  no  guardian  had  been  appointed  for  him, 
by  whom  he  could  appear  and  defend.  It  appeared,  also,  by  the 
testimony  of  one  of  the  witnesses,  that  Fisher  had  refused  to  pay 
Hankins  the  whole  amount  due  to  him,  upon  the  ground  that  he 
was  "  under  age." 

The  Justice  gave  judgment  in  favor  of  the  plaintiff  for  fifty 
doftlare,  and  the  defendant  then  took  out  a  certi&rmi. 

Mr.  J.  R.  Whiiing^  for  the  plaintiff  in  error,  now  insisted  that 
ibe  judgment  below  was  erroneous,  for  the  reasons  assigned  be- 
fore the  Justice.  That  an  in^imt  muH  appear  and  defend  by  his 
guardian,  or  next  friend,  and  that  the  proceedings  in  this  case 
were  irregular.  [S  Smmd.  212.  Moekey  e.  iSregy  S  Jehn.  R. 
IM.  ^Uermm  t>.  TbrreU,  8  lb.  S26.  DewiH  v.  Pt^si,  1 1  R.  *B0. 
.^fioU,  Dunctmy  ^.  al.  v.  Smfardy  14  76.  417.] 

That  the  sale  by  Hankine  to  Fisher  was  voidable,  if  not  void,  ett 


Hankins 

V. 

Kiogsland. 
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Ibe  giOQid  of  the  inCEuicy  of  the  fanner.    He  bad  a  right,  there-    Oct  Tenn, 
fore,  to  leseiad  the  contract  of  sale,  and  repossess  himself  of  his  • 
property. 

Mr.  J.  A  Craigj  conXra^  insisted  that  if  the  plaintiff  ia  error  had 
intended  to  rely  upon  infancy  as  a  defence,  he  ought  specially  to 
have  assignedf  as  error  in  fact^  that  he  was  an  infant,  and  that  he 
had  appeared  in  person,  and  not  by  guardian,  that  the  defendant 
in  error  might  have  put  the  fact  of  infancy  in  issue ;  vhereaa^  he 
hag  presented  a  general  assignment  of  errors  in  law  merely.  [9 
J.  it  169.] 

IL  The  faet^  as  to  the  infancy,  was  submitted  to  the  Justice  upon 
the  general  issue  before  him,  and  decided  against  the  plaintiff  in 
error.  If  he  was  not  an  infant,  no  guardian  could  be  assigned ; 
and  if,  upon  the  return  to  the  certiorqri,  the  plaintiff  in  error  had 
specially  assigned  for  error  his  infancy,  such  an  assignment  being 
agamst  the  record,  would  have  been  unavailing.     [3  /.  R.  437.] 

III.  The  receipt  given  by  Beatty  did  not  divest  the  officer  of  his 
qiecial  property  in  the  goods,  and  the  Justice  very  properly  ex- 
cluded the  evidence  offered  as  to  that  point. 

Mr.  fTU^uig  in  reply^ 

I.  The  defendant  in  «rror,  if  he  intended  to  rely  upon  the  full 
age  of  Hankinst  should  have  pleaded  in  abatement  to  the  assign- 
ment of  errors,  or  moved  to  set  it  aside.  By  permitting  the  court 
to  assign  him  a  guardian,  to  prosecute  his  writ  of  error  aa  an  in<* 
fiwt,  the  defendant  thereby  admits  the  fact  of  the  plaintiff's  in^ 
fancy. 

II.  The  Justice  did  not  find  that  the  defendant  below  was  of 
full  age.  **  After  taking  three  days  for  deliberation  and  advice, 
he  gave  judgment  for  the  plaintiff  against  the  defendimt.''  He 
did  not  say,  under  his  oath^of  office,  that  Hanldns  was  of  qge. 

ilL  Th^  objection,  that  the  infancy  of  Hanldns  should  have 
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^^'m^^    been  amgned  as  error  in  facti  is  not  well  taken.    If  it  did  not  ap« 

1.^  pear  by  the  return,  and  thus  on  the  face  of  the  record,  it  would 

Y.  have  been  necessary  to  have  assigned  it    But  it  appears  to  be  a 

KjngBknd.  ^^jj  ggijj^  principle,  that  if  the  error  is  apparent  upon  the  return, 
it  may  be  taken  advantage  of  upon  a  general  assignment  of  errors. 
[Baeonfi  Abridg.  Tit.  Error,  K  2, page  487,  noUJl.}  In  WaSng 
V.  ToUt  [9  John.  JR.  141,]  it  appeared  upon  the  return  of  the  Jus- 
tice, and  the  court  reversed  the  judgment.  In  BHts  o.  Rke,  the 
infancy  of  the  defendant  did  not  appear,  it  was  therefore  necessary 
speciaily  to  assign  it  as  error  in  fitct  In  IngertoU  v.  VFUton,  [S 
John.  M.  4S7,]  the  defendant  pleaded  infancy,  and  issue  was 
j(Mned  on  tfiat  fact.  In  that  case,  the  Justice,  first  from  inspec- 
tion, decided  him  to  be  of  full  age,  and  therefore  refused  to  assign 
him  a  guardian.  The  question  was  then  submitted  to  a  jury, 
who  also  expressly  found  that  plea  against  him.  The  cour^ 
therefore,  very  properly  refused  to  permit  the  error  to  be  assigned, 
because  it  was  against  the  record. 

Per  Curiam.  Upon  the  trial  of  this  cause,  the  defendant  below 
set  up  the  right  of  BecUty  to  the  property  in  question,  as  a  defence 
to  the  action.  He,  it  appears,  had  given  a  bond  to  the  officer,  who 
levied  the  execution,  that  the  goods  should  be  forthcoming  at  the 
day  of  sale ;  and  they  were  left  on  the  premises,  where  the  levy 
was  made.  This  did  not  divest  the  special  property  of  the  officer, 
nor  deprive  him  of  the  right  of  immediate  possession,  and  the  ac- 
tion of  trove^  could  be  muntained  by  him.  There  was^  therefore, 
no  error,  in  this  respect,  in  tlie  courtbelow. 

But  the  infancy  of  the  original  defendant,  is  now  alleged  as  a 
ground  for  reversing  the  judgment.  This  is  error  in  fact,  and  it  is 
well  settled,  that  it  must  be  specially  assigned,  that  the  defendant 
in  error  may  take  issue  upon  it.  Although  the  fact  of  infancy 
was  given  in  evidence  in  the  court  below,  it  could  not  have  been 
as  a  defence  to  the  action,  as  it  constituted  none  in  trover.  The 
Justice  cannot  be  considered,  therefore,  as  deciding  against  the 
fact  of  infancy,  upon  the  evidence ;  or  if  he  is,  his  decision  is 
clearly  against  the  proof.  The  special  assignment  of  infancy, 
therefore,  as  error,  would  not  be  against  the  record  ^  and  upon  n 
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joinder  in  error,  upon  each  an  asaignmenty  the  fact  would  be  tried   ^^^ 
in  the  usual  manner.  ..  — 

Upon  the  general  assignment  of  error  in  lav,  the  defendant  in    ^'^^ 
error  would  be  entitled  to  judgment    But  the  plaintiff  may  with-  ^  ^J^ 
draw  it,  on  payment  of  doets,  for  the  purpose  of  assigning  error  in 
fiu^t,  specially. 


MicHABt  D.  Vreblahd  venui  Simeon  Htdb. 

Tke  dafend«Bt  endoiMd  a  ptomiMoiy  note,  pajabla  on  imumi,  made  to  teeiire  th0 
pAyment  of  a  ram  of  money  loene^  to  one  of  the  maken,  by  the  i^atiC  The 
note  wae  not  made  for  commercial  purpoees,  nor  wae  it  ever  negotiated,  and  the 
holder  redded  oat  of  the  state  of  New- York.  At  the  end  of  19  months  from  its 
date,  demand  of  payment  was  made,  which  being  refiised,  notice  was  giren  to 
the  endoiaer,  who  claimed  to  be  discharged  by  the  laches  of  the  holder. 

Hiu>,  that  the  role  reqniiing  promissory  notes,  payable  on  demand,  to-be  piesent- 
ed  wHhin  a  **  reasonable  time"  was  applicable  chiefly  to  those  which  are  made 
for  coounerctal  purposes.  That  the  present  was  to  be  likened  to  a  case  of  guar* 
anty  or  suretyship,  and  that  the  defendant  was  liable  on  his  endotsement. 

This  was  an  action  of  iunfiiipnt,broaght  by  the  endorsee  against 
the  defendant)  as  endorser  of  a  promissory  npte  of  the  following 
tenor. 

JV%to.Forik,  June  18»  1827. 

On  demand,  we  promise  to  pay  to  the  order  of  Simeon  Hyde, 
eight  hundred  dollars,  for  value  received,  with  interest  from  dat^ 
without  default  or  defalcation.  Htdb  &  Bant  a. 

Witness^  John  Y.  Bantam 

The  note  was  endorsed  by  the  defendant,  and  the  following 
memorandum  was  entered  upon  the  back  of  it,  *<  P^id,  June  18, 
**  1828,  one  year's  interest  on  this  note,  which  is  48  dollars.'' 

At  the  trial  of  the  cause,  the  subscribing  witness,  being  called 
by  the  plaintiff;  testified,  that  he  had  been  a  clerk  in  the  employ* 
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O^^Mi,  iMot  of  H jde  aad  Basta ;  that  the  defiHidant  waa tbeir  «<€m/C 
dential  endorser!*  receiving  the  same  favor  from  them  in  return. 
That  the  plaintiff  was  a  iiiraier  by  occupation^  an  old  man,  between 
70  and  80  years  of  age,  residing  at  a  place  called  '^  The  English 
Neighborhood,"  in  the  state  of  New-Jersey,  about  twelve  milea 
from  New^York.  That  the  plaintiff  feaned  to  Banta,  (one  of  the 
makers,)  the  sum  of  800  doUars,  on  the  8th  of  June,  1828,  and  re- 
ceived the  aforesaid  note,  endorsed  by  the  defendant^  as  security 
for  the  repayment  of  the  loan. 

The  interest  on  the  note  was  paid  at  the  end  of  one  year  finom  ils 
date,  but  it  did  not  appear  that  any  demand  of  payment  was  made 
of  the  makers,  until  the  23d  of  March*  1829,  and  notice  was  given 
to  the  endorser  the  next  day.  At  the  date  of  the  note^  Eleaser 
Hyde,  one  of  the  makers,  was  dead,  and  his  house  had  become 
insolvent,  having  made  an  assignment  of  their  property  to  John  E. 
Hyde,  the  defendant,  and  one  W.  Cox,  for  the  benefit  of  their 
creditors ;  and  it  was  stipulated  in  a  schedule  of  said  asngnment, 
that  if  the  defendant  was  liable  on  his  endorsement  of  said  note, 
that,  then,  the  amount  should  be  refunded  to  him  out  of  the  pro* 
ceeds  of  the  assignment 

Upon  this  state  of  facts,  the  defendant  contended  that  he  was 
not  liable,  being  discharged  frpm  his  endorsement  by  the  laches  of 
the  holder^  in  not  making  demand  and  giving  due  notice.  The  pre* 
siding  Judge  (Hoffman)  remarked,  that  the  points  presented  were 
chiefly  questions  of  law,  and  by  his  recommendation,  a  verdict  was 
taken  for  the  pbiintiff,  subject  to  the  opinion  of  the  court  upon  a 
case,  mlher  party  having  liberty  to  turn  the  ^ame  into  a  bill  of  ex- 
ceptfona. 

Tha  cause  was  now  ai^ued  by  Mr.  S.  B.  JSomotne,  for  the 
plaintiff,  and  Mr.  /.  Jl.  IW,  for  the  defendant. 

[Jfr.  Romaw4  dted  CftUty  <m  biUs,  197.  2  Caines'  R.  369.  4  J. 
Jt.  224.  IS  Mass.  R.  131.  1  Term  R.  167.  1  Cawen'sR.  S97. 
IS  Easfi  R.  187.  Mr.  Fook  dUd  the  swm  case  from  Cowen  and 
€hiUy  on  BUb,  269.] 

Per  Curtam.  This  was  an  action  against  the  defendant,  as  endor- 
ser of  a  promissory  note^dated  the  ISth  day  ofjvne,  1827,  payable 
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on  demand,  with  interest.    The  defendant  resided  in  Ncw-Yorfc,    ^HJI'"*"* 

1039. 

and  the  plaintiff  in  the  state  of  New-Jersey,  about  12  miles  from 
tbe  city.  The  demand  of  payment,  of  the  makers,  was  made  on 
the  2Sd  of  Matchj  1829,  and  notice  given  to  the  defendant,  as  en- 
dorser,  on  the  next  day.  The  question  is,  whether  the  defendant 
WHS  discharged  by  the  delay  in  demanding  payment. 

It  is  settled  in  our  courts,  that  a  note,  payable  on  demand, 
must  be  presented  for  payment  within  a  reasonable  time,  aad 
notice  given  to  the  endorser,  and  that  when  the  facts  are  ascer- 
tained, what  is  a  reasonable  time,  is  a  question  of  law.     [Skt 
V.  CtKnnmghamf  1  Cowen  408.     Fvrmanv.  Haskin,  2  Caxnaf  R. 
S69.]    Every  case  must,  in  some  measure,  depend  on  its  own 
circumstances.    In  the  present  case,  it  appears  that  the  note  was 
given  for  a  loan  of  money,  and  upon  interest,  and  that  the  inte- 
rest was  paid  and  endorsed  on  the  note  at  the  end  of  one  year. 
Although  there  is  no  explicit  evidence  to  show  that  the  defendant 
knew  the  purpose  for  which  tbe  note  was  made,  or  bow  it  was 
used  by  one  of  the  makers,  for  whose  accommodation  it  was 
endorsed  ;.  yet,  the  circumstances  of  the  case  are  sufficient  to  jus- 
tify the  belief  that  the  defendant  was  apprized  of  the  plaintiff's 
possession  of  the  note;  and  it  evidently  was  not  made  for  the 
ordinary  purposes  of  mercantile  negotiation.    This  is  apparent 
from  the  phraseology  of  the  note  itself,  and  the  caution  with  which 
it  is  worded.     It  is  payable  on  demand,  it  is  true,  but  it  bears 
interest,  and  is  to  be  paid  by  tbe  makers  without  *^  defauU^* 
This  is  sufficient  to  show  that  the  endorsement  of  tbe  defendant, 
was  obtained  under  no  ordinary  circumstances,  and  that  the  mo- 
kers  had  assured  him,  that  he  should  come  to  no  harm  by  his  act 
of  endorsing.     The  note  itself  bears  evidence  upon  its  face,  that 
it  was  given  to  secure  the  re-payment  of  a  loan^  and  that  it  was 
not  to  be  demanded  at  the  usual  time,  and  that  the  endorser  was 
considered  in  tlie  light  of  a  surety  or  guarantee. 

The  rule,  requiring  a  presentment  within  a  reasonable  time, 
was  intended  for,  and  is  applicable  to  negotiable  instruments  miufe 
for  commercial  purposes  only.  It  was  not  intended  for  cases  of 
suretyship,  or  notes  of  a  like  description,  and  the  present  one  is, 
evidently  excluded  from  the  rule «  by  the  peculiar  circumstances 
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Oct  Tmbi    attandiog  it    Here  the  holder  wae  aa  dd  mm,  not  connecled 

*^^'       with  busineasy  reading  at  some  distance  from  the  city.     The 

^'"y;  defendant  knew  these  circumstancesi  and  cannot  claim  any  pe- 

^^  ^  culiar  indulgence  from  a  consideration  of  the  facts.    As  each 

case  is  governed  in  some  d^ee^  by  the  circumstances  attending 

it,  in  thii^  there  must  be  judgment  for  the  plaintiff 

'    '  JudgmM  far  the  pkmiiffl 

B.  B.  Roink»,  Alti  fit  tk$  jif.   A.  Dej,  Jtf*^  >r  Oe  i^/t 
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Oct  Tmb^ 
.  n  BeldeomodT 

CHAIII.E8  BEU>ttif  and  Gkorqb  Bbldbn  sMm 

V. 

D«vies«ad 

ver$u$ 


BowujiD  Davibs  and  John  M.  Datibs. 

*rh»  only  firaiid  which  cm  N  pleadea,  at  i«»,  to  avoid  a  deed,  is  (hrad  ia  fU  «aM> 
«iifiofi;  8ucli  as  a  fraudulent  reading  of  it,  or  the  substitution  of  one  instrameBt 
for  another,  or  the  obtaining^  by  some  device,  such  an  inetmment  as  the  party 
did  not  intend  to  ^cre. 

7o  an  aotien  of  omwyift,  to  lecover  the  bahmce  of  an  aceount,  the  Mendsnts 
pleaded  n  rsleote,  nnder  the  seal  of  the  plaintifis.  The  plaintift  lepKed,  that  the 
release  was  obtained  from  them,  by  the  fraud  and  covin  of  the  deiendaatS|-'-cn 
which  issue  was  joined.  At  the  trial,  die  plaintiffi,  to  snpport  this  issue,  ofleied 
to  riiow  fraud,  on  the  part  of  the  defendants.  In  the  eensidamUon  on  which  the 
release  was  founded.  The  defendants  contended,  that  the  proof  ou^  to  be 
confined  to  fraud,  in  the  cseeuttoi  of  it  only,  and  that  if  such  fraud  was  net 
flihown,  the  release  was  a  flat  bar  at  law.  Hau),  that  the  poeition  of  the  d»> 
fendants'  counsel,  was  fully  supported  by  the  decisions  of  our  own  oourtSk 

The  plaintifis,  to  rebut  the  evidence  of  a  witness,  introduced  by  the  defendants, 
ofibred  a  bill  in  chanceiy,  filed  by  him,  which  contained  allegations  contradi^ 
tory  to  his  testimony  at  the  trial.  The  witness  stated,  that  tiie  bill  had  been 
filed  by  his  emmad^  and  that  he  had  never  read  it,  although  he  befieved  that  hb 
counsel  told  him  what  he  intended  to  insert  in  it ;  but  the  bill  was  neither 
signed  nor  sworn  to  by  the  witness.  Hbld,  that  the  evidence  thus  oflfered  was 
not  admissible. 

The  Judge,  at  the  trial  of  the  cause,  without  the  consent  of  the  defendants,  and 
notwithstanding  objections  interposed  by  them,  directed  the  juiy,  if  they  found 
for  the  plaintiffs,  to  find  a  memkid  sum,  sufficient  to  cover  their  demand,  subject 
to  a  reference*  to  liquidate  the  accounts  and  ascertain  the  balance.  HsLn, 
that  the  Judge  had  no  power,  without  the  consent  of  parties,  to  direct  such 
a  verdict,  and  that  it  must  be  set  aside  for  irregularity. 

Jlssumpsitf  to  recover  of  the  defendants  the  balance  of  an  ac- 
count. The  declaration  contained  the  common  counts  for  goods 
sold  and  delivered,  money  lent,  money  had  and  received,  ftc, 
together  with  the  usual  count  upon  an  account  stated. 

The  defendants  pleaded,     1.  The  general  issue.    3.  Payment 

S.  A  release  under  the  bands  and  seals  of  the  plaintift,  bearing 

date  the  21st  day  of  April,  1827,  whereby  the  defendants  were 
VOL.  II.  55 
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Oct.  T«nB|    released  and  discharged  from  all  claims  and  demands  of  the  plain* 
■  liffsy  and  from  all  causes  of  action,  in  the  fullest  and  most  ample 

Beldenaad 

Beldai  manner. 
teTiM  urf  '^'^^  plaintiffs  answered  the  second  plea,  in  the  usual  manner, 
£^^^  •  ^^^  ^^^  ^'^  ^P^*^  ^^'  ^^  ^P^y  ^  ^®  third,  they  set  forth,  that 
the  release  herein  mentioned,  ^  was  had  and  obtained  by  the  fraud 
**  and  eomn  of  the  defendants,"  and  this  they  were  ready  to  verify. 
The  defendants  rejoined,  that  **  the  said  deed  of  release  was  had 
^  and  obtained  fairhf,  and  not  by  fraud  and  covin  f*  and  of  this 
they  put  themselves  upon  the  country. 

The  cause  was  tried  before  Mr.  Justice  Hoffman ;  and  at  the 
trial,  tibe  counsel  for  the  plainti£b,  upon  opening  their  cause  to 
the  jury,  stated  it  to  be  their  intention,  ^  to  show  fraud  in  the  eon- 
**  iideratian  of  the  release.**  The  defendants'  counsel  objected 
to  this  course,  insisting,  that,  under  the  issue  joined,  fraud  in  the 
execution  of  the  instrument  was  the  only  evidence  admissible : 
Thai  the  release,  if  properly  and  fairly  executed,  was  a  flat  bar  at 
law,  and  that  the  remedy  of  the  plaintiff,  as  to  the  alleged  fi^ud, 
could  only  be  found  in  a  Court  of  Equity. 

The  presiding  Judge  ruled,  however,  that  the  plaintiffs  had  a 
right  to  go  broadly  into  the  whole  matter,  and  show  fraud  in  the 
canrideraiwn  of  the  release ;  to  which  opinion,  the  defendants 
excepted. 

The  plaintiffs  then  called  witnesses  to  show,  that  the  release, 
set  forth  in  the  plea,  was  obtained  by  the  defendants,  after  they 
had  become  insolvent,  under  false  representations  as  to  their  real 
situation  and  means  of  payment.  The  defendants,  it  appeared, 
had  been  merchants  in  New-York,  and  there  had  also  been  a  cer- 
tain house  in  New-Orleans,  transacting  business  there,  under  the 
firm  of  Cromelien,  Davies  &  Co.,  in  which  the  only  ostenribk  part- 
ners were  David  Cromelien  and  David  Davies.  Both  these 
houses  failed  at  or  about  the  beginning  of  the  year  1826,  and  the 
defendants,  during  that  year,  employed  themselves  in  making 
compromises  with  their  creditors.  In  the  course  of  their  negotia- 
tion%  it  appeared  that  Rowland  Davies,  (one  of  the  defendants,) 
made  representations  to  the  creditors,  as  to  their  property  and 
means  of  payment,  which  turned  put  afterwards,  to  be  essentially 
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incorrect ;  and  which  were,  as  the  plaintiffs  contended,  false,  and    ^^g^™> 

fraudulent.     These  incorrect  or  false  representations,  were  all  . '•— 

made  by  RmioUmd  Davies ;  but  on  one  occasion  they  were  made      Beiden 
in  the  presence  otJohir^  the  other  defendant,  who  did  not  correct   p^^^'  |^ 
or  contradict  them-    They  principally  related  to  a  debt  of  80,000  ^  ^^^ 
doBars,  said  to  be  due  to  the  defendantef,  from  Cromelien,  Davies 
&  Co.,  which  Rowland  Davies  represented  as  almost  a  total  loss;, 
but  from  which  the  defendants  aAerwards  realized  a  ooDsider* 
aUe  sum. 

The  basis  of  the  release,  (as  the  witness  of  the  plainliflsP  tesfi* 
fied,)  or  die  chief  reason  for  granting  it,  was  the  alleged  loss,  sus- 
tained by  the  defendants,  in  the  failure  of  Cromelien,  Davies  fc 
Co.  The  plaintiffi  claimed,  at  the  time  it  was  executedy  a  ba- 
lance of  seventy  thousand  dollars  and  upwards,  and  the  defen- 
dants admitted  a  considerable  sum  due,  (21,000  do)lar%)  but  re- 
presented themselves  as  unable  to  pay  more  than  2,500  ddlais  to 
the  plaintifis,  as  a  compromise.  The  negotiations  for  the  release 
were  protracted  for  a  considerable  time,  the  plamHffa  claimiag, 
on  their  part,  a  release  from  the  defendants  of  the  same  charaot^ 
with  that^  which  they  were  to  give.  This,  the  defendant,  for  a 
considerable  period,  (nearly  a  year,)  refused  to  give,  allegiiig 
that  they  were  fearful  that  the  plaintiJB&,  by  virtue  of  a  power  of 
attorney,  which  they  held  from  the  defendants,  had  contracted 
debts  in  their  names  ;  but,  upcm  receiving  an  affidavit  from  th<^ 
plaintiffs,  denying  any  such  cause  of  danger,  the  parties  finally 
arranged  their  difficulties,  exeeuUd  muXwd  releases  in  the  presence 
of  a  witness,  and  delivered  the  same  in  pursuance  of  the  previous 
arrangements. 

The  defendants  also  obtained,  from  others  of  their  creditors, 
releases  of  a  like  tenor,  with  that  executed  by  the  plaintiflb,  and 
they  delivered  into  the  hajids  of  certain  assignees,  a  considerable 
amount  of  property  to  be  distributed  among  them,  of  which  the 
plaintiffs  were  to  receive  8,500  dollars.  It  appeared,  however,  that 
the  property  delivered  to  the  assignees,  did  .not  produce  the 
amount  contemplated,  and  the  plaintiff'  proportion  falling  short 
about  two  thousand  dollars,  they,  as  soon  as  all  the  facts  of  the 
case  had  come  to  their  knowledge,  reftised  to  complete  the  ar- 
rangement, and  brought  this  action  to  recover  the  balance  of  their 
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Oet.  Teniiy 
1829. 

Beldcn  and 
Belden 

V. 

Dtvics  and 
I>a?ieB. 


aeeouBC.  At  fbe  itnif  tbe  pldntift  ofibred  in  eowt,  to  caned  the 
release  receired  from  the  defeAdaotSi  if  thej  would  caneel  thai 
pleaded  m  bar  of  the  actien ;  Imt  this  the  defendants  refused 
tade. 

Moel  of  die  faets^   relative  lo  the  release,  were  proved  bj 
the  testiasoiiy  of  om  of  the  crediftmrs,  (John  Jewett,)    who 
had  aefed  as  an  agent  between  tbe  paitiesy  and  had  lumself 
gtfew  dw  defendants  a  rrieaae^  founded  upon  the  sauM   con- 
sideration widi  that  fumbhed  by  the  plainti£EEu    His  testimony 
was  objected  to,  at  the  trials  by  tbe  defeadants ;  but  the  objection 
was  oTermled  by  the  presicfing  Judge.    After  the  testimony  on 
tbe  part  of  the  plaintiffs  was  closed,  tbe  defendants  moved  for  a 
nonsuiti  upon  the  same  grounds  which  were  afterwards  uiged  fer 
»  new  trial ;  bot  the  motion  was  overruled.    Having  excepted  to 
the  decisien  of  the  Judge,  Aey  opened  their  defence,  and  called 
witneeses  to  sustain  it  They  denied  that  any  thing  was  due,  upon 
a  felr  statement  of  die  accounts,  to  the  plaintift,  although  they 
adaiitled^  that  they  supposed  that  there  was  a  considerable  ba» 
lanee  against  them,  at  ^  time  ttie  release  was  execnted ;  and 
they  failvsdiieed  evidence  to  show,  that  there  wb%  in  fact,  a  ba- 
liMsee  doe  to  them  from  the  phintifls.    The  Judge  remarked,  that 
he  would  not  go  into  a  minate  examination  of  the  accounts,  but 
would  ^Kreet  the  jury,  if  they  should  find  a  verdict  for  the  plaintift, 
to  fifnd  a  nondmd  Man,  sufficient  to  cover  their  entire  demand^  sid>- 
ject  to  sueh  an  adjustment  of  the  accounts,  as  the  conrt  might 
afterwards  direct.    This  course  was  objected  to^n  tbe  part  of 
the  defendants,  when  (he  charge  was  given  to  the  jury,  but  all 
the  accounts  between  the  parties  were  laid  before  them. 

Tbe  defendants  also  called  witnesses  to  prove,  that  the  plain- 
tiffir,  before  the  release  was  executed,  bad  fiill  access  to  the  books 
and  papers  of  Cromelien,  Davies  &  Ca,  bad  examined  their  ac- 
count^ and  understood  their  situation  perfectly  welL  That  they 
executed  the  Intense,  with  due  consideration,  after  all  the  fects 
Hsiative  to  their  situation  were  known,  and  that  they  were  in  no 
way  deceived  as  to  tlie  true  circumstances  of  the  case.  Among 
others,  they  called  Dwid  Davies^  tbe  partner  in  the  house  at  New* 
Orleans,  who  testified,  that  the  plaintiffs  were  genend  prnfiurt  wik 
CnmeUmy  Da»k»  ^  Cs.,  and  that  they  became  such  in  the  sum- 
mer of  1824,  although  the  agreement  of  partnership  was  not  re- 
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duced  to  writing ;  and  this  testimony  was  fuDj  supported  by  two    Oct.  Term, 
other  witnesses.  * 

The  plain tiflsy  for  the  purpose  of  discre£ting  the  testimony  <^  B^en^ 
Davies,  as  to  the  partnerships  offered  in  evidence  a  bill  in  chancery,  ^  7-  ^ 
filed  by  hiro  against  Cromelien,  after  their  ftOurCy  wherein  nothing  DavieB. 
was  said  of  the  connexion  between  the  plaintiflb  and  the  New*Or* 
leans'  house.  This  bill  was  neither  sworn  to  nor  signed  by  the 
witness,  but  had  been  filed  by  his  solicitor.  He  testified  that  his 
counsel  stated  to  him,  in  general  terms,  what  tiie  bill  would  coo* 
tain,  but  that  he  did  not  see  it,  either  before  or  after  h  was  fiied» 
and  that  he  was  ignorant  of  its  particular  contents. 

The  defendants  objected  to  the  reading  of  this  bil ;  but  the  pre* 
siding  Judge  overruling  the  objection,  allowed  it  to  be  read  to  the 
jury,  and  the  defendants  excepted  to  his  decision. 

A  considerable  amount  of  testimony  was  oflfered,  by  both 
parties,  to  sustain  their  respective  allegations,  which  it  is  not  neces* 
sary  to  detail ;  the  defendants  denying  that  any  balance  was  due 
to  the  plaintiffs,  and  insisting  that  they  were  partner  with  CitKne- 
iien  &  Da  vies,  of  New-Orleans. 

The  plamtiffs  on  their  part,  offered  evidence  to  sustain  fli^ 
whole  demand,  to  prove  fraud  in  the  consideration  of  the  release, 
and  to  contradict  the  defendants'  allegation,  as  to  the  partnership. 

The  Judge  charged  the  jury,  that  they  must  be  satisfied,  in  the 
first  place,  that  there  was  fraud  as  to  the  consideration  of  the  re^ 
lease,  on  the  part  of  the  defendant,  JoknDaoieSf  as  well  as  of  Row- 
land, otherwise  the  action  could  not  be  sustained ;  and  that  in 
weighing  the  testimony  on  this  subject  against  John,  they  must 
leave  out  of  view  the  representations  alleged  to  have  been  made 
by  Rowland.  He  also  charged  them,  that  if  they  shouM  be  of 
opinion  that  there  was  a  partnership  between  the  plaintiflb  and 
Cromelien,  Davics  k  Co.,  that  then  the  action  could  not  be  mwn- 
tained.  That  the  testimony,  as  to  this  point  on  the  part  of  the 
defendants,  was  positive,  while  that  on  the  part  of  the  plaintiffs  was 
chiefly  of  a  negative  character ;  but  that  they  must  decide  upon 
the  question  of  partnership  as  a  matter  of  fact.  That  as  to  the 
release,  there  appeared  to  have  been  no  want  of  deliberation  in 
preparing  and  executing  it  That  if  they  should  find  that  the 
plaintiffs  had  access  to  the  boolcs  of  Cromelien,  Davies  &  Co., 
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^aZr™*   Moteining  the  accounts  of  the  defendants,  and  disclosing  what  'was 

now  said  to  be  misrepreseDted,  or  if  they  should  find  that  they  had 

Belden  acquired  the  same  knowledge  oKuiufe,  that  then  they  should  find 
D«viM  «ad  ^'^  ^  defendants,  because  in  such  a  case  there  could  have  been 
DaviM.  ^  no  false  representations :  that  the  mutual  releases  were  not  im* 
portant  in  the  case,  although  ihey  presented  a  peculiar  feature  in 
itt  having  been  delayed  for  a  long  time,  in  consequence  of  the  refii* 
sal  on  the  part  of  the  defendants  to  execute  that  which  was  held 
by  the  plaintiflb.  That  if  the  jury  found,  that  in  pobt  of  fact,  the 
defimdants  were  not  indebted  to  the  plaintiflb,  then,  that  the  ver- 
dict should  be  for  the  defendants  on  the  issue,  because  there  cooU 
be  no  fraud.  He  also  charged  them,  if  they  found  fmr  the  plain- 
tifi,  that  they  might  find  a  nommal  nunt  and  the  court  would  afler- 
wards  direct  a  liquidation  of  the  accounts^ 

To  the  last  part  of  this  charge,  the  defendants  objected,  c<mtend- 
ing  that  it  was  the  business  of  the  plaintifis  to  prove  their  claim 
pndsdjf.  That  if  the  question  of  fraud  was  left  to  the  jury,  they 
ought  also  to  find  the  amount  due  to  the  plaintiffi,  the  two  ques- 
tions being  so  connected  that  they  ought  not  to  be  investigated 
and  decided  by  difieient  persons,  and  that  the  law  did  not  au- 
thorize a  trial  of  only  a  part  of  a  cause  by  the  jury. 

The  jury  returned  a  verdict  for  one  hmired  thawand  dottars  in 
iaTor  of  the  plaintifis. 

The  defendants  now  moved  for  a  new  trial,  and  Mr.  R.  Sedg' 
mck  and  Mr.  Auhan  in  support  of  the  motion  contended,  that 
the  evidence  ofiered    to  prove  fraud,  in  the  release,  was  in- 
admissible, and  ought  to  have  been  overruled.    That  the  issue 
joined  upon  the  third  plea  was  purely  technical,  and  presented  a 
question  as  to  the  manner  in  which  the  discharge  was  procured, 
not  as  to  the  consideration  upon  which  it  was  founded.    That  the 
release,  if  properly  executed  and  duly  delivered,  presented  a  fiat 
bar  at  law,  unless  the  plaintiflb  could  show  that  the  instrument 
itself  was  a  difierent  one  from  that  which  they  intended  to  execute, 
and  that  it  was  fraudulently  procured  by  the  defendanta    The 
validity  of  the  deed,  (they  said,)  when  legally  delivered,  and  there 
is  no  fraud  or  mistake  as  to  its  execution,  cannot  be  tried  in  a  court 
of  law,  but  the  party  which  sets  up  a  want  of  consideration,  or  a 
fraud,  which  reaches  beyond  the  execution  of  the  instrument. 
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fnust  go  into  a  Court  of  Equity,  and  obtain  an  issue  tiiere,  upon 
^luch  the  validity  of  the  instrument  may  be  tried.     And  a  Court  * 
of  Chancery  does  not,  on  all  occasionst  as  a  matter  of  course,  de- 
clare the  instrument  void,  but  it  takes  care  to  administer  justice 
between  the  parties,  according  to  the  very  right  of  the  case. 

In  the  case  now  before  the  court,  there  are  mutual  releases,  and 
if  the  efficacy  of  the  defendant's  discharge  is  destroyed  by  the 
▼erdict  of  the  jury,  what  is  to  prevent  the  plaintiffs  from  availing 
themselves  of  that  which  they  hold  from  the  defendants,  whenever 
it  may  become  necessary  for  them  to  use  it  as  a  defence  t    Even 
If  there  was  fraud  in  the  consideration  of  the  discharge  given  to 
the  defendants,  it  does  not  follow  that  there  is  any  legal  objection 
to  that  which  the  plaintiff  received.    Now  there  would  be  mani- 
fest injustice  in  destroying  the  release  of  the  defendants,  in  this 
collateral  way,  leaving  that  held  by  the  plaintiflb  to  retain  all 
its  efficacy.     The  fraud  set  up  here,  is  a  fraud  in  the  considera- 
tion ;  but  a  part  of  the  very  conaderation  for  the  discharge  given 
to  the  defendants,  is  the  release  obtained  yrom  them.    It  ia  in  evi- 
dence, that  the  fdaintiffs  deemed  the  release,  given  by  the  defen- 
dants, a  matter  of  vital  importance  in  the  compromise  between 
them,  which  was  delayed  nearly  a  year  in  consequence  of  a  reluc- 
tance, on  the  part  of  the  defendants,  to  grant  it.    If  the  release 
held  by  the  defendants,  is  destroyed,  then,  that  held  by  the  ptain- 
tiffii  ought  not  to  remain,  and  the  plaintiffs  cannot  escape  from  the 
obvious  force  of  this  remark,  by  producing  their  offer  to  cancel 
both  instrnments.    The  effect  of  their  offer  was  to  anticipate  the 
decision  of  the  proper  tribunals,  and  the  defendants  were  not 
bound  to  accede  to  it.    They  had  a  right  to  rely  on  the  protec- 
tion aflbrded  by  the  discharge,  without  resorting  to  a  dOatory  and 
expensive  examination  of  all  the  transactions  between  themselvest, 
and  the  plaintiffs.    If  the  discharge  was  deliberately  execute^ 
(and  that  it  was  is  fully  proved,)  if  the  plaintiffs  put  their  hands 
and  seals  to  the  very  nistrument  which  they  intended  to  deliver ;  if 
they  understood  its  contents,  and  were  aware  of  the  effect  of  their 
own  deliberate  act,  a  court  of  law  cannot  take  away  from  the  de- 
fendants the  protection  afforded  by  the  deed.     The  release  plead- 
ed, is  a  flat  bar  at  law,  and  its  efiect  cannot  be  evaded  in  this  co- 
lateral  way. 


Oct.  Tomi, 
18S9. 

Belden  and 
Belden 

V. 

PaTiesmiid 
Daviefl. 
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Oct.  J^na,  If  it  were  cooceded,  that  the  deeidone  of  the  Eo^ish  cooite 
m  favor  the  pontione  aaeamed  by  the  plainlifl^  those  taken  by  the 
defendantg  are  fully  supported  by  the  repeated  decisi<ms  of  our 
own  courta.  From  some  expressione  used  in  Starki^i  Treati$e  e» 
Eridefiee,  and  in  Smmden  on  Pleading,  it  would  seem  that  domhu 
exiat  in  England,  whether  fraud,  in  the  consideration  of  a  release, 
may  not  be  set  up  at  law,  to  avoid  its  effects.  But  the  subject  in 
this  state  k  not  a  matter  of  doub^ — it  has  been  settled,  and  thai 
Uhh  upon  principles  perfectly  satisfiiotory.  The  Judge's  deckioD 
upon  this  point  was^  therefore,  erroneous,  and  a  new  trial  must 
be  granted  to  correct  the  error,  and  ffve  that  effect  to  the  release 
which  b  secured  to  it  by  law.  [Cm.  IHg.  PUad.  il  R.  14  IT. 
Smmd.  mP.andE.  5S7.  Vro&man  e.  Phdp$,  iJ.K  177.  Dorr 
9.  JHm$d,  IS  J.  R.  431.  Francha  v.  jLeocA,  6  Cawen*$  JL  d08u 
Mduanv.  fliQ,8  A.  S94.  ChmnpUmv.  WhiU,  5  OmmU  JL  610. 
iH€pkmUR.ta4.    4  Swantt.  R.  Ui.] 

IL  The  plaintift  ought  to  have  been  nonsuited  at  the  trial : 
Isl^  because  there  was  no  proof  of  any  debt  due  to  them ;  Sdly, 
because  there  were  mutual  releases,  and  because  the  plaintiflb  re- 
fused to  cancel  their  own,  while  repudiatiiifg  that  held  by  the  de- 
fendants* 

III.  The  bOl  in  chancery  was  illegal  evidence,  and  ought  not 
to  have  been  admitted.  If  it  had  been  mmmh  to,  it  mig^t  proba- 
bly have  been  read,  as  containing  admissions  of  the  witness  under 
oath,  which  he  could  not  gainsay.  If  he  had  read  it  even,  it 
mq;ht  have  been  considered  as  containing  statements  contradic- 
tofj  to  those  made  on  the  trial.  But  a  bill  filed  by  counsel  has 
never  been  held  to  furnish  evidence  against  the  complainant. 
[Peak^e  E9.  64.    i  Stark.  Ev.  287.    2  Sel.  Jf.  P.  712.] 

rV.  The  Judge  erred  in  charging  the  jury  to  find  a  nominal 
sum  for  the  plaintiffii,  incase  the  verdict  was  in  their  fisivor.  The 
jufy  were  bound,  if  the  case  was  committed  to  them,  to  find  as  to 
the  amount  of  the  debt,  as  well  as  the  fraud.  If  the  discharge 
was  voidf  then  the  accounts  between  the  parties  were  open,  and 
should  have  heen  passed  upon  bv  the  iurv.    The  Judge  gave  to 
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them  the  power  of  deciclmg»  as  upon  a  special  issue  out  of  cban-   ^JlT^ 

chery.     He  had  no  authority  for  this  under  the  statute  in  relation 

to  referees,  and  no  precedent  for  it  can  be  found,  either  here  or  in       Belden 
England.  j^^Ji  ^^ 

v.  The  verdict  was  against  law  and  evidence,  there  being  no 
sufficient  proof  of  a  debt  due  to  the  plainti£b;  and  the  jury  should 
bave  found  for  the  defendants,  on  the  ground  of  the  partnership 
between  Cromelien,  Davies  &  Co.  and  the  plaintiffi^  which  ¥rat 
distinctly  proved  by  three  witnesses. 

Mr.  J.  W.  Oerardf  eontrOf  fbr  the  plaintiffi,  contended^  in  the 

first  place,  that  there  could  be  no  doubt  as  to  the  fact  of  the  fraud 

practised  by  the  defendants  on  the  (daintifls,  for  the  purpose  of 

procuring  the  discharge.    That  the  delay  in  the  compromise  wais 

occasioned  by  the  reluctance  on  the  part  of  the  plaintiffi  to  grant 

the  release,  and  it  was  finally  obtained  by  false  pretences  and 

fraudulent  representations.    That  this  ftict  had  been  found  by  the 

jury,  to  whom  the  evidence  on  the  subject  was  committed,  under 

a  charge,  in  most  respects,  eminently  favorable  to  the  defendanta 

That  the  court  would,  therefore,  consider  the  point  as  establishedf 

(as  it  was  not  attacked  by  the  defendants*  counsel,)  that  the  re* 

lease  would  not  have  been  granted  to  the  defendailts,  but  for  their 

own  fraudulent  representations  and  false  pretences. 

The  question  then  is,  (he  said,)  whether  the  defendants  can  avail 

themselves  of  a  discharge  obtained  by  fraud,  to  defeat  an  action 

at  law  brought  to  recover  a  debt  due  from  them  ?    Whether  in 

any  court,  fraud  itself  can  be  interposed  by  the  guilty  party,  as  a 

defence  to  an  honest  demand.     It  is  an  obvious  principle  of  law» 

that  no  man  can  take  advantage  of  his  own  wrong ;  and  the 

question  is,  whether  this  principle  is  to  find  an  exception  in  the 

present  case. 

The  principle  upon  which  ths  replication  rests,  is  to  be  found 

in  the  first  of  Cfvthfs  PkadmgSf  55S,  and  the  precedents  to 

support  it,  are  to  be  found  in  the  second  of  ChUhf^  P0g^  ^^ 

and  610.    The  defendants  cannot  narrow  the  issue  in  which 

they  have  joined ;  and  having  alleged  that  the  release  was  ob- 
VOL.  II.  56 
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Oct  T«n^    taioad  ^  fiurly,  and  without  fraud  or  ooTin,*  tliey  an  boond  to 

^— •  abide  by  the  queatiou  which  they  have  cODseuted  to  try.     A  le- 

Bddea       ItBiWb  obtaioed  by  fraud  is  Toid ;  it  is  no  dischaige,  it  caonoi  fur* 
DtiHem  and    '^'^  ^  defence ;  and  when  the  jury  declared  by  their  verdict,  that 
DavM      tiie  release  was  not  obtained  fairly,  but  was  procured  by  fraod^ 
it  ceaeed  to  be  an  impediment  in  the  way  of  the  other  qoeatiooBp 
to  be  considered  by  them. 

In  the  casea  cited  6x  the  defendants»  there  wis  no  wms  joined 
upon  the  question  of  fraud ;  but  the  opinions  of  the  court  wera 
elicited  chiefly  upon  the  pleadings;  and  all  their  decisioiis  go 
upon  the  ground ,  that  a  faUvrt  of  consideration  wiH  not  at  law 
avoid  a  deed.  The  consideration  in  the  case  before  the  court 
has  not  faUtit  and  we  do  not  impeach  the  release  for  thai  cause. 
We  say  that  the  release  is  wnd  becauseyroiMiiiina,  and  bong  void, 
'  it  cannot  be  used  as  a  defence  at  alL    An  issue  was  joined  upon 

r 

the  question  of  fitiud,  by  which  the  fact  is  found,  and  AatqueslioB 
being  settled,  the  law  pronounces  the  release  void.  If  the  isne 
tendered  by  the  replication  was  immaterial  or  improper,  why  did 
not  the  defendaniB  demur  ?  We  set  forth  a  fact,  which  we  sap* 
posed  was  sufficient  to  avoid  the  deed.  The  defendaatsi  instead 
of  saying,  by  a  demurrer,  that  the  facts  set  op  in  the  replioation 
coiiid  not  affect  the  release,  denied  their  OTJstence  by  a  rqoinds^ 
and  challenged  the  prooC  They  are^  therefore,  conchided  by  an 
issue  voluntarily  accepted  by  themselvesi  but  which  they  could  not 
support  If  the  release  be  a  bar  to  this  action,  then  fraud  itself, 
distinctly  found  upon  an  issue  for  that  purpose  joined,  afibids  at 
good  a  defence  at  law  as  honesty.  We  coooder  the  plea  as  wcU 
founded  in  principle,  and  suf^rted  by  numerous  deciabna  [3 
iStarik.  E9.  1S9S,  rtUan.  %  lb.  586.  S  J.  IL  S17.  S  IFib. 
JI.  347.  \Bo$.mdP¥L  447.  7  /.  A.  421.  6  A.  S6S.  S  CUt 
<kmm.  Lmm.  691.  I  Cox's  Rep.  178.  2  Samd.  on  P.mdE, 
527.  2  Bridg.  In.  fraud.  15  J.  R.  145.  3  Bac  M.  Jrmi, 
S20  (m^.)  1  Bwrr'9  K  396.  2  J.  Fes.  Jim.  295.  2  F.  Wms. 
156.    220.    2  fTor.  and /oAn.  487.    7  Mast.  R.  116.] 

II.  If  the  release  was  fraudulent  and  void  as  to  one,  it  was  void 
m  to  ioik  of  the  defendants.     [3  Comm's  R.  577.]     But  this  ii 
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vol  maleriaU  becauae  tbe  jiny  have  found  that  there  was  actual  Oet  Tenn, 

fraud  on  the  part  of  the  defendant,  JoAn,  as  weU  as  Rowland. — 

The  former  was  present  when  the  fake  representations  of  the  Belden 

latter  were  made;  and  as  they  related  to  a  matter  of  mutual  j^^m  and 

interest,  and  were  not  contradicted  nor  corrected  by  him,  he  ^  ^^^ 
became  a  partner  in  tbe  fraud,  and  must  abide  by  its  conse- 
quences. 

III.  As  to  the  bin  in  chancefy,  it  was  produced  to  show  that 
the  witness  had  made  representations  which  were  at  variance 
with  his  testimony^  If  the  bili  was  not  sworn  to,  or  subscribed 
by  him,  he  must  neverthdess,  hare  known  its  contents,  and  have 
given  them  his  sanction.  He  testifies  that  his  counsel  told  him  what 
the  biS  would  contain:  how  could  his^ counsel  teD  him  facts  to  be 
set  fiMth  in  the  bill,  unless  they  were  first  communicated  to  him 
by  his  client)  The  bill  was  good  evidence  of  declarations  made 
by  the  witness  himself,  as  to  tbe  partnership  which  he  contra- 
dicted afterwards  by  his  testimony ;  and  if  there  is  ai^  unexcep- 
tionable mode  of  contradicting  a  witness  out  of  his  own  moudi, 
flnsmust  be  one.     [1  Stark.  Ev.  S86-7.] 

FF.  The  direction  of  the  Judge,  as  to  the  nominal  sum  for 
which  the  verdict  was  to  be  rendered,  was  unexceptionable.  In 
the  first  place,  there  were  long  accounts  between  the  parties*  em- 
bracing a  great  variety  of  items,  requiring  a  more  strict  examina- 
tion than  a  jury  could  give  them.  The  cause,  at  its  outset,  could 
not  have  been  sent  to  referees,  because  the  issue  joined  upon  the 
third  plea  was  to  be  disposed  of.  The  Judge  was  not  bound  to 
go  through  with  long  bills  of  particulars,  which  would  be  better 
settled  by  referees.  The  same  course  has  been  pursued  on  other 
occasion^  in  this  court,  and  the  practice  is  not  only  unobjectionable, 
but  very  convenient  and  useful 

y.  The  verdict  is  fully  supported  by  die  evidence  and  by  the 
law,  and  the  defendants  cannot  complain  of  the  charge  ;  it  was 
highly  favorable  to  them^  and  had,  beyond  a  doubt,  much  weight 
with  the  jury.    As  tbe  defendants  placed  the  stakes  for  which 
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Oct*  Tmvi,   ij^j  contmded  befiore  the  jurjf,  they  cannot  withdraw  them  iKMr, 
1 but  miifli  alnde  the  inue. 

Bclden  and 
Beldea 

.  ▼•  Oaklet,  J.     On  the  trial  of  this  cause,  one  David  Davies  wras 

DaviM.      introduced  as  a  witness,  by  the  defendants.    The  plamtiffs,  with  a 
view  to  rebut  his  evidence,  offered  a  bill  in  chancery,  filed  by  bkn, 
which  contained  allegations  contradictory  to  his  testimony  on  the 
present  occasion.    The  witness  stated,  that  the  bill  had  been  filed 
by  his  counsel,  and  that  he  believed  his  counsel  had  stated  to  him 
what  he  intended  to  insert  in  it,  but  that  he,  (the  witness,)  had 
never  read  it.    The  bill  was  not  s^ed  or  sworn  to  by  the  wit- 
ness, but  was  admitted  in  evidence,  although  olgected  to  by  die 
defendants. 

The  general  rule  seems  now  to  be,  that  a  bill  in  chancery  will 
not  be  evidence  of  the  facts  stated  in  it,  against  the  party  fifing  it, 
although  it  is  evidence  to  show  the  fact,  that  such  a  InO  has  been 
filed,  in  order  to  introduce  the  answer,  or  the  depositions  of  wit- 
nesses. [1  PhU  Evi.  293.  7  Term  H  2.  C(Me  of  the  Bmbwry 
Peerage^  2  Stark.  Enu  286,  m  noOs.]  In  the  present  case,  it  could 
have  no  effect,  except  to  discredit  the  witness,  by  showing  that  he 
had  made  declarations  and  statements  in  conflict  with  his  testinxK 
ny  on  this  trial.  If  the  bill  had  been  sworn  to,  or  signed  by  him,  it 
might  have  been  set  upas  his  written  statement  of  facts;  but  in 
its  present  shape,  it  can  only  be  considered  as  the  suggestions  of 
his  counsel.  Though  his  counsel  may  have  told  him  what  he  in- 
tended to  insert  in  the  bill,  there  is  nothing  to  show  that  it  was,  in 
fact,  drawn  according  to  the  information  thus  given,  and  it  might 
have  contained  many  averments,  of  which  the  witness  was  entirely 
ignorant.  In  any  view  of  the  matter,  it  does  not  appear  to  me  that 
the  filing  of  the  bill  is  shown  to  be  so  far  the  personal  act  of  the 
witness,  as  to  charge  him  with  the  knowledge  of  the  statements  it 
contained.  It  was,  therefore,  in  my  judgment,  .improperly  ad« 
mitted  in  evidence. 

2.  The  Judge,  without  the  consent  of  the  defendants,  and  not- 
withstanding objections  interposed  by  them,  directed  the  jury,  if 
they  found  for  the  plaintiffs,  to  find  a  nominal  sum,  sufficient  to 
^over  their  demand,  subject  to  a  reference  to  liquidate  the  ao- 


THE  Cmr  OP  NEW-YORK.  445 

counts,  and  imcertain  the  balance.    The  defendants  now  object  to    ^J^^™^ 
this  as  irregular.  

I  am  not  aware,  that  either  with  us,  or  in  England,  the  courts       Belden 
have  claimed  a  right,  without  the  consent  of  the  parties,  to  direct    p^^^*  ^^ 
such  a  verdict.     It  is  a  practice  very  convenient,  and  it  is  much   ^  Davi«u 
to  be  desired,  that  the  courts  should  possess  authority  to  adopt  it 
But  the  right  to  refer  a  cause  at  all,  depends  upon  the  statute,  and 
that  clearly  contemplates  only  references  to  be  made  before  the 
trial.     If  the  parties  put  themselves  upon  the  jury  and  go  to  trial, 
each  has  a  right  to  submit  his  whole  case  to  them,  and  all  that  the 
court  can  do,  if  it  becomes  apparent  that  the  trial  will  require  the 
examination  of  long  and  intricate  accounts,  is  to  discontinue  it,  and 
direct  an  application  for  a  reference  in  the  usual  mode.     There 
would  seem,  therefore,  in  this  respect,  to  have  been  an  irregularity 
at  the  trial  of  this  cause,  and  this  nominal  verdict  cannot  be  .per- 
mitted to  stand. 

Though,  for  the  reasons  above  stated,  a  new  trial  must  be  grant* 
ed,  still  it  will,  no  doubt)  be  useful  to  the  parties,  to  dispose  of 
the  main  question  on  which  the  cause  must  finally  depend. 

The  declaration  contains  the  common  counts  in  assun^sitf  to 
which  the  defendants  pleaded  a  release  under  the  seal  of  the  plain- 
tifls.  The  plaintiffs  replied,  that  the  release  was  **had  and  obtain- 
ed from  them,  by  the  fraud  and  covin  of  the  defendants,**  oil 
which  issue  was  joned.  At  the  trial,  the  [daintifis,  to  support  this 
issue,  offered  to  show  fraud,  on  the  part  of  the  defendants,  in  the 
consideration  on  which  the  release  was  founded.  The  defen- 
dants contended,  that  the  proof  ought  to  be  confined  to  fraud,  ia 
the  execution  of  it  only,  and  that  if  such  fraud  was  not  shown, 
the  release  was  a  fiat  bar  at  law.  The  Judge  permitted  the  plain- 
tifls  to  go  into  the  evidence  offered,  and  they  proceeded  to  prove, 
that  the  plaintiffs' were  creditors,  to  a  large  amount,  of  the  defen- 
dants, that  a  negotiation  between  them  was  set  on  foot,  and  con- 
tinued for  a  considerable  time,  for  a  compromise  of  the  debt.  That 
mutual  releases  were  finally  executed,  and  that  in  the  course  of 
the  negotiation,  the  defendants  made  certain  false  and  fraudulent 
representations  of  their  situation  and  property,  whereby  the  plain- 
tiflb  were  deceived  into  a  compromise  of  their  debt,  at  a  much 
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OetTM,    lower  imie,  than  they  otherwise  would  have  aooeptBd,  and  mach 
lower  than  the  defendants  were  in  fact  able  to  pay,  and  that  tbe 


^^^lJU[^   release  in  question,  was  executed  in  consequence  of  such  false  and 
fraudulent  representations. 

The  question  now  is,  whether  this  evidence  was  admissible, 
under  the  issue  joined  in  the  cause. 

It  is  contended  on  the  part  of  the  defendants,  that  the  only  fraud 
which  can  be  pleaded  at  law,  to  avoid  a  deed,  is  fraud  in  its  execu* 
tion ;  such  as  a  fraudulent  reading  of  it,  or  the  subetituticHi  of  one 
instrument  for  another,  or  the  obtaining,  by  some  device  or  frau- 
dulent representation,  such  an  instrument  as  the  party  did  not  in- 
tend  to  give.  On  looking  at  the  cases  decided  by  the  Supreme 
Court,  it  seems  to  me,  that  the  positicm  of  tbe  defendants'  counsel 
ii  frilly  supported. 

In  Vnomum  «.  Pktlfs^  [S  J.  A.  177,]  the  acticm  was  covenant 
on  an  obligaticm  for  the  payment  of  money.  The  defendant  plead- 
ed, specially,  that  the  consideration  of  the  covenant  was  the  pur- 
chase of  a  slave*  and  that  the  pliuntiff  fraudulently  and  falsely  re- 
presented the  slave  as  honest,  &c.  To  this  plea  there  was  a  de- 
murrer. The  court  held  the  demurrer  well  taken,  and  they  lay 
down  the  principle  broadly,  that  <<parol  representati(»is  as  to  the 
'^quality  of  a  thing,  made  antecedent  to  the  contract,  though  fiJse 
^and  fraudulent,  and  iko^h  they  may  haoe  mdueed  the  defandanlto 
**  tnake  the  pmthaee^  cannot  be  pleaded  to  avoid  a  q>ecialty.  In 
Doirr  V.  Mvmedl^  [13  /•  jR.  430,]  the  defendant  pleaded  to  an  ac- 
tion of  debt  on  bond,  that  the  jdaintiff  fraudulently  obtained  it,  by 
representing  himself  to  be  the  patentee  of  a  certain  improve- 
ment in  the  manufacture  of  cloth,  and  that  he  was  the  oiigiaal 
inventor,  when  in  fact,  it  had  been  previously  patented  to  an- 
other, and  tbe  plaintiff  was  not  the  inventor,  and  that  the 
defendant  was  induced  by  such  fraudulent  representations  to 
execute  the  bond,  which  was  given  for  a  right  to  use  the 
said  improvement,  &c.  To  this  plea  there  was  a  demiuter, 
which  was  sustained.  The  court  recognized  the  authori^  of 
VwmMm  V.  Johmath  and  again  said,  that,  at  law,  the  defendant 
cannot  avoid  a  solemn  deed,  on  the  ground  of  a  want  of  con- 
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fideratk»,  and  that  the  ioqiuiy  ia  precluded  by  the  nature  of  Uie    Oct  Tam, 
iDfltrument  

In  Ft^mehoi  v.  Leadi^  [5  Cawm*$  R.  506,]  the  action  was  cove* 
nant,  on  an  agreement  by  the  plaintifi^  to  aeli  and  convey  a  lot  of 
land,  for  a  certain  mm  of  money,  agreed  to  be  paid  by  the  defen- 
dant The  defendant  ofiered  to  prove,  that  he  purchaaed  the  lot 
fer  the  purpose  of  a  disUllery,  which  the  plaintiff  knew,  and  false* 
ly  represented  to  the  defendant,  that  a  stieam  of  water,  ninning 
through  the  lot,  was  sufficient  for  that  purpose,  knomng  the  con* 
traiy  to  be  the  truth.  The  evidence  was  rejected,  and  the  eoitft 
held,  that  it  was  properly  rejected.  They  said,  thai  the  case  of 
Dorr  9.  JIftsuefl  was  in  pomt,  and  they  state  the  princqple  to  be 
that  the  fraud,  which  ''avoids  a  deed,  is  aoc  a  fraudulent  lepressiu 
« tation  as  to  the  conaidefation,  but  a  fraud  relating  to  the  eieci^ 
''  tion  of  it,  as  a  fraudulent  misreading,  or  obtaining  such  an  in- 
''struDient  as  the  oUigee^d  not  intend  io  give.'* 

In  Jackson  ex  dem.  Church  v.  HUUy  [8  Cowen't  R.  290,]  the 
plaintiff  sought  to  recover,  by  virtue  of  a  lease  under  seal,  iipom  the 
defendant  The  defence  was,  that  the  lease  was  obtaijaed  by  cer- 
tain fraudulent  represeatatimfl^  as  to  a  part  of  the  conmderatianor 
inducement  to  the  making  of  die  lease.  The  court  held,  that  this 
defence  could  not  prevail,  and  they  adopt  the  principle,  in  temM^ 
that ''if  the  ccmsideraticAof  a  specialty,  be  imlmfid  or  carrufi^  itia 
"void  Mb  inUio^  and  may  be  pleaded,  but  that  the  mere  fiiilure  or 
"  want  of  ccNOisideration,  is  not  sufficien;^  at  law,  to  avoid  a  sp^ 
*'  ciality.''  The  court,  in  that  case,  revised  all  the  prece4£ng  caflQ% 
and  recognized  the  principles  upon  whieh  they  were  decided,  and 
in  relerenoe  to  the  case  then  before  them,  SutherUmd,  /•  who  de- 
livered the  opinioD,  said,  that  the  lease  in  question,  was  executed 
upon  an  adequate  consideratioo,  **  with  fiill  knowledge,  on  the 
"  part  of  the  lessee,  of  what  she  was  doing,  and  of  its  legal  effect 
^  and  operation,  but  under  a  raisapprebenskm  as  to  a  collateral 
"  drcumstance,  occasioned  by  the  false  and  firauduleat  represen- 
tations of  the  leasee.  I  know  of  no  principle,"  says  the  Judge, 
**  on  which  such  a  lease  can  be  av<Mded  at  law.'' 

The  resuk  of  all  these  cases  seems  dearly  to  be,  that  when  the 
consideration  of  a  deed  is  not  Ukgal  or  corrvfl^  so  as  to  reader  it 
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Oct.  Term,   v(Md,  ab  MHo,  and  when  it  is  executed,  understandingly,  and  mtlft 
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a  knowledge  of  its  legal  import  and  effect,  no  plea  at  law  can  im* 
peach  it.  The  party  is  concluded  by  the  nature  of  the  instrument, 
and  cannot  be  permitted  to  aver  any  thing  agunst  it. 

In  the  case  now  before  us^the  release  in  question  was  executed 
upon  an  ^*  adequate  consideration,''  to  wit,  the  money  paid  by  the 
defendants,  and  the  release  given  by  them  to  the  plaintiffiL     It 
was  executed  deliberately,  and  with  a  full  knowledge  of  its  legal 
effect,  but  under  a  misapprehension  as  to  the  ability  of  the  defen- 
dants to  pay  their  debts,  induced  by  the  false  and  fraudulent  repre* 
sentations  of  the  defendants.  The  case  seems  in  all  respects,  to  &1I 
within  the  principles  laid  down  in  Jackton  ex  denu  Church  v.  HUb^ 
and  must,  in  my  judgment,  be  governed  by  them.     I  have  not 
deemed  it  necessary,  to  enter  into  an  examination  of  the  nume- 
rous English  cases,  cited  by  the  plaintiffs  on  the  argument.  I  con- 
sider the  principles,  which  must  govern  us,  as  fully  established  in 
our  own  courts. 

The  remedy  of  the  plaintiffs,  is  in  the  Court  of  Chancery.  That 
court,  in  the  case  of  hvlng  o.  Humphrey^  [1  Hop,  iZ.  284,]  recog- 
nized it  as  a  settled  rule,  that  if  a  debtor,  upon  a  compromise  with 
his  creditors,  make  any  material  false  representation,  as  to  his  pro- 
perty, it  will  avoid  any  deed,  by  which  the  creditors  may  have  dis- 
charged him.  But  in  such  cases,  that  court  does  Hot  always  set 
aside  the  compromise  entirely,  but  will  order  the  debtor  to  account 
for  any  property  which  he  may  appear  to  have  concealed.  Re- 
lief wiD  be  granted  in  that  court,  accordmg  to  the  circumstances 
erf*  the  case,  and  the  rights  of  all  the  creditors  will  be  protected. 
In  the  case  we  are  now  considering,  there  is  one  feature  whi^ 
shows,  in  a  peculiar  manner,  the  reason  why  it  should  be  turned 
over  to  a  Court  of  Equity.  The  release  executed  by  the  defen- 
dants to  the  plaintiffs,  must,  for  any  thing  I  can  see,  be  valid  at 
law,  though  the  plaintiffs  were  on  this  occaaon  to  succeed  i& 
avoiding  the  one  executed  by  them.  There  was  clearly  no  fraud 
of  any  kind  on  the  part  of  the  plaintiffs  in  obtaining  it,  and  the 
only  plea,  which  at  law  the  defendants  could  interpose  against  that 
release,  if  set  up  by  the  pljoiintiffs  on  some  future  occasion,  would 
be  a  mere  faUure  of  the  consideration,  on  which  it  was  executed. 
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This  most  clearly  could  not  be  done,  without  overturning  all  the 
caaes  on  the  subject  In  the  Court  of  Chancery,  the  rights  and 
interests  of  all  the  parties  can  be  duly  guarded,  and  if  the  plaintiffs 
should  succeed  in  avoiding  the  compromise  wilh  the  defendantSi 
they  would,  at  the  same  time,  be  compelled  to  cancel  the  release 
to  themselves.  That  they  offered  to  do  so,  in  the  present  case, 
cannot  affect  or  extend  their  rights  at  law,  as  the  offer  from  the 
nature  of  the  proceedings  at  law,  must  be  considered  merely  as 
voluntary. 

JVVw  trial  granted. 


449 

Oct  Tern, 
18SS. 

SturteTant 

vvai0n>Qiy« 


[J.  W.  Gerald,  JWy  fit  ike  p^$.   Welb  and  BiuhiMU,  JWfifirthe  d^.] 


John  H.  Sturthvant  oerm  Henrt  WATSEBuav. 

The  plaintiff  recoTered  a  judgment  for  5000  dollan  from  difoeni  peraons,  in  ail 
action  of  trespaM  de  lonif  aspmiatU;  but  no  ezeeotion  was  ever  issued  upon,  nor 
was  any  satis&ction  ever  obtained  of,  the  judgment  The  defendant  received 
into  his  posseaaon  the  goods,  (or  a  part  of  them,)  which  were  the  snbject  of 
the  action  of  trespass, — sold  them,  and  took  ^the  proceeds.  In  an  action  of 
iutmnpni  against  him,  for  money  had  and  received,  (b*n>S  the  proceeds  of  the 
goods  sold,)  it  was  bbld  that  the  action  was  well  brought,  and  couM  be  sua» 
tained. 

When  trespass  or  trover  will  lie,  if  the  wrong-doer  has  converted  the  property  into 
money,  the  plaintiff  may  waive  the  lor(,  and  bring  unmiptU* 


This  was  an  action  of  assumpsit  for  money  bad  and  received  ; 
the  declaration  containing  the  common  countSy  to  which  the  de- 
fendant pleaded  the  general  issue.  At  the  trial  of  the  cause,  it 
appeared,  that  several  months  before  the  present  action  was  com« 
menced,  the  plaintiff  had  instituted  a  suit,  in  the  Supreme  Cour^ 
against  one  Jera  Waterbury,  Micaiah  Moore,  John  N.  Brush,  and 
Francis  Dustan,  for  trespass  de  bonis  asportatiSf  and  that  upon  the 
trial  of  that  action,  he  had  recovered  a  verdict  against  them  for 
5000  dollars,  upon  which  a  judgment  was  afterwards  entered  itp; 
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Oct  Tenn,    but  txo  satisfaction  of  the  judgment  was  ever  obtained,  nor  did 
the  plaintiff  ever  issue  an  execution  upon  it. 


V.  Upon  the  trial  of  the  preseni  suit,  the  plaintiff  called  two  of  the 

WatCTbury.  j„j^j,^^  before  whom  the  action  of  trespass  was  tried,  and  proved 
by  them,  that,  upon  the  trial  of  tluU  action,  the  present  defendant, 
being  called  as  a  witness,  testified  that  ^  be  had  received  certain 
•*  goods,  which  were  the  subject  of  controversy  in  that  cause,  into 
•*  a  house  occupied  by  himself  and  his  brother,  Jera  Waterbury ; — 
**  which  goods,  the  defendant  afterwards,  by  the  direction  of  his 
**  brother,  sold  by  auction,  and  received  the  proceeds, — amounting 
**  to  about  700  dollars.     The  defendant  also  testified,  that  he 
**  held  said  proceeds  at  the  time  of  the  trial  of  the  action  of  trespass, 
**  for  the  purpose  of  paying  a  note  of  200  dollars,  which  he,  as 
**  one  of  the  firm  of  Henry  and  Jera  Waterbury,  held  against  the 
**  plaintiff,  and  the  balance  for  the  plaintiff^  or  the  parties  entitled 
**  to  it     After  the  goods  were  received  by  the  defendant,  they 
**  were  placed  under  lock  and  key  until  sent  to  auction;  and  af- 
**  ter  the  sale,  he  gave  notice  to  the  creditors  of  the  plaintiff  that 
'*  the  balance  of  said  proceeds,  after  deducting  the  note,  would 
*<  be  paid  over  to  them,  or  any  one  who  had  the  legal  right  to  it." 
The  defendant,  on  his  part,  called  Moore,  one  of  the  defendants 
in  the  former  suit,  as  a  witness,  and  he  testified,  that  at  the  time 
the  goods,  which  were  the  subject  of  that  action,  were  taken,  the 
plaintiff  and  himself  were  partners ;  that  the  goods  were  taken  to 
the  house  of  the  defendant  and  Jera  Waterbury,  for  the  purpose  of 
being  sold,  and  paying  the  debt  due  them  on  said  note,  and  ap- 
plying the  balance  towards  the  payment  of  other  debts  due  from 
the  plaintiff  and  himself.     That  the  defendant  received  the  pro- 
ceeds of  said  sale,  and,  after  the  trial  of  the  action  of  trespass, 
paid  the  proceeds  over  to  the  witness,  deducting  therefrom  the 
amount  of  said  note. 

The  plaintiff  then  called  witnesses  to  contradict  the  testimony 
of  Moore,  and  show  that  he  never  had  been  a  partner  with  the 
plaintiff.  That  the  goods  in  question  were  taken  from  his  store, 
at  a  time  when  he  was  absent  from  the  city,  by  means  of  a  combi- 
nation or  conspiracy  formed  by  the  defendants  in  the  action  of 
trespass,  one  part  of  which  was,  to  represent  Moore  as  a  partner, 
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in  order  to  give  a  color  of  right  to  a  high-handed  trespass  and    Oct.  Term, 

outrage  upoa  his  property.    But  it  did  not  appear,  by  any  positive  ! — 

proof,  that  the  defendant  had  joined  in  the  combination,  or  that  he  y. 

knew  from  whence  the  goods  came,  which  were  put  into  his  hands.    ^^^^^^ 

The  defendant,  after  producing  the  record  of  the  judgment  in 
the  action  of  trespass,  contended  that  the  recovery  in  that  action 
was  a  bar  to  any  recovery  in  this.  The  Chief  Justice,  before 
whom  the  cause  was  tried,  reserved  that  question,  and  directed 
the  jury  to  find  a  verdict  for  the  plaintiff,  if  they  should  be  of 
opinion  that  Moore  was  not  a  partner  with  the  plaintiff.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff  for  the  whole  amount 
for  which  the  goods  were  sold  at  auction,  together  with  interest, 
amounting  to  900  dollars  and  upwards. 

A  case  was  thereupon  made  by  the  defendant,  which  either 
party  had  leave  to  turn  into  a  bill  of  exceptions^  or  a  special 
verdict. 

Mr.  J.  *Snthon  and  Mr.  Slosson,  for  the  defendant,  now  contend- 
ed that  the  defendant  was  not  entitled  to  judgment  on  the  ver- 
dict. That  in  trespass,  all  are  principals,  and  that  the  defendant, 
by  receiving  and  disposing  of  the  goods,  became  a  principal  and 
joint  trespasser.  [Marsh  «•  Berry,  7  Cowen^s  R.  344.  6  Com. 
Dig.  392.  Tresp.  C.  1.] 

2.  That  the  plaintiff,  by  the  judgment  and  recovery  in  trespoBS 
against  the  co-trespassers,  elected  his  remedy,  and  could  not  main- 
tain assumpsit  against  this  defendfint,  for  the  same  act.  [  Co.  Lit, 
144  6.  145  a.  2  Com.  on  Contr.  55S-9.  KiUken  v.  CatnpbeU, 
3  WiUs,  304.  308.  4  /.  R.  474.  1  PUk.  R.  62.  18  /.  JR.  459. 
Heyden^s  case,  11  Coke,  5.  Bacon^s  •Sbrid.  damages,  D.  4.] 

3.  The  rule,  (they  said,)  that  a  recovery  without  satisfaction  is 
not  a  bar  to  another  action  in  tort  for  the  same  trespass,  is  found- 
ed on  the  principle,  that  the  plaintiff  may  elect  de  melioribus  dam^ 
nis,  which  cannot  apply  to  actions  inconsistent  with  each  other,  as 
trespass  and  assumpsit,  or  to  actions  founded  on  distinct  causes  of 
action. 

4.  In  all  cases,  therefore,  where  this  election  does  not  exist,  a 
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^m!™'  pmr  lecoveiy  muBl  necessarily  traDsfer  the  title,  and  be  a  bar.  [S 


Watefburjr. 


565.]  Can  the  plaintiff  recover  the  amount  of  the  goods  m  additum 
to  the  amount,  which  must  have  been  allowed  for  the  same  goods 
in  the  action  of  trespass  1  The  former  recovery,  even  without 
sa^action,  would  transfer  the  title  to  the  goods,  except  as  against 
a  joint  trespasser.  If  the  goods  be  sold,  that  sale  cannot  be  ques- 
tioned aAer  a  recovery  in  trespass  or  trover,  and  here  it  is'  perfectly 
i4>parent,  that  the  plaintiff  wiD  have  two  satisfactions  for  one 
wrong. 

Mr.  Hugh  Maxwellf  contra,  for  the  plaintiff,  contended,  that  as 
there  was  no  saHtfaetum  Of  the  judgment  against  Jera  Waterbnry 
and  others,  the  mere  recovery,  without  satisfaction,  did  not  change 
the  property  in  the  chattel.  [&.  CmutC$  R.  4S.]  The  defendant, 
(he  said)  admitted  that  the  goods  were  not  his ;  be  admitted  also 
that  he  held  the  proceeds  of  them  tot  the  lawful  owner, — and  the 
plaintiff  is  that  person.  As  for  the  set-off  claimed  by  the  defendant, 
that  is  totally  inadmissible,  it  being  for  a  partnership  and  not  fi>r 
an  individual  claim.  Besides,  as  the  money  was  obtained  tor- 
tiously,  no  right  of  set-off  could  exist.  [The  defendants*  counsd 
admitted  that  the  claim  for  a  set-off  could  not  be  maintained,  and 
that  point  on  the  argument] 


II.  A  plaintiff  may  waive  his  action  in  tor(,  and  proceed  to  re- 
cover the  price  of  the  chattel  received  by  the  tort-feasor,  in  an  ac- 
tion for  money  had  and  received.  [S  Ld.  Ray.  1816.  1  Jlfoic. 
Sd.  684.] 

In  this  case,  the  defendant  was  not  a  joint  trespasser,  and  if  he 
had  been  joined  as  a  defendant  in  the  original  suit,  he  would,  in  all 
probability,  have  been  acquitted.  We  have  shown  that  he  has  the 
proceeds  of  our  property  in  his  hands,  and  he  admits  that  it  is  held 
for  the  right  owner.  What  shall  be  done  with  it  t  Shall  he  hdd 
it  as  his  own,  or  deliver  it  over  to  the  wrong  doers,  and  leave  us 
to  our  judgment  against  them  ?  It  was  probably  a  put  of  the  ori- 
ginal conspiracy,  that  the  property,  or  some  part  of  it,  should  be 
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placed  beyond  the  reach  of  a  proceas  against  ttie  original  trespas-   Oet.  Term, 

seTB ;  and  to  defeat  ibis  recovery,  would  be  to  carry  the  origmal  • ' 

combination  into  complete  effect  by  the  forms  of  the  law.  y. 

Waterbury. 

Oaklet,  X  This  was  an  action  of  assumprit  for  money  had  and 
received.  It  appeared  on  the  trial,  that  the  plaintiff  had  recover- 
ed a  judgment  for  $5000,  in  an  action  of  trespass  de  bonis  asporia- 
tu^  against  Jera  Waterhvsry^  Micaiah  Moore  and  others,  (of  whom 
the  defendant  was  not  one)  but  that  no  execution  hadheen  issued, 
and  no  satisfaction  of  the  same,  or  any  part  of  it,  had  been  obtain- 
ed. It  also  appeared,  that  the  defendant  had  received  the  goods, 
or  a  part  of  them,  for  the  taking  of  which  that  action  was  brought, 
and  that  he  subsequently  sold  the  goods  and  received  the  avails. 

The  question  is,  whether  this  action  of  asgiunpsU  can  be  main- 
tained. In  lAmngiUm  o.  Bishop^  [I  J.  R.  290,]  it  was  decided 
by  the  Supreme  Court,  that  when  separate  action^  are  brought 
against  joint-trespassers,  the  plaintiff  may  recover  against  each, 
but  shall  have  but  one  satisfaction.  In  OsUrhout  v.  RobertB^ 
[8  Cowen*8  R.  43,]  it  was  held,  that  in  an  action  ot  trover  against 
one  defendant,  it  was  no  defence  that  another  had  been  sued 
in  a  similar  action  for  the  same  chattel,  and  that  judgment  had 
been  obtained,  and  the  party  charged  on  execution,  if  no  actual 
satisfaction  had  been  received ;  and  that  the  property  of  the  plain- 
tiff, in  the  subject  matter  of  the  suit,  was  not  changed  by  the  judg- 
ment and  execution,  without  satisfaction. 

These  cases  fuUy  establish,  that  the  plaintiff,  in  the  present  in- 
stance, might  maintain  an  action  of  trespass  ag^ainst  the  defendant^ 
if  the  evidence  in  the  case  was  sufficient  to  chaige  him  as  a  tres- 
passer, and  that  his  property,  in  the  goods  in  questioh,  was  not 
changed  or  divested  by  the  judgment  obtained  by  the  other  tres- 
passers. 

It  seems  also  to  be  well  settied,  that  where  trespass  or  trover 
will  lie,  if  the  wrong  doer  has  converted  the  property  into  money, 
the  plaintiff  may  waive  the  tort,  and  bring  his  hcAon  of  assumpni. 
[2  Com.  on  Con.  558.  Parker  v.  M\nion.  6  D.andE.  695. 
Lomifie  V.  Dorrea-  2  Ld.  Ray^  1216.  JtUanson  v.  ^Hanson. 
1  JMoti.  and  Sd.   587.]      It  is,  however,  contended  by  ttie 
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Oct  T«i^    dafendanti  that  the  plamti^  ha?iDg  made  hia  election  ia  thia  caae 

M  to  proceed  for  a  tort,  10  thereby  concluded,  and  that  he  cannot 

t/*^     afterwards  affirm  the  aale  of  the  goods  by  the  defendant,  and  sne 

watoibiwy.^  ^^  ^y^^  implied  contract  arising  from  the  receipt  of  the  money. 
This  n%ht  be  so,  if  the  defendant  had  been  a  party  to  the  action 
of  trespass.  It  was  so  held  in  Ketekam  0.  Campbelly  [3  fPilt. 
'  304,]  and  the  reason  upon  which  the  principle  rests,  is  there 
stated  to  be,  that  you  shall  not  bring  the  «ame  cmue  of  action  twice 
toafinal  determioation.  ^ATemo  debet bU  vexari  pro  eadem  coma; 
and  the  court  say,  what  is  meant  by  the  same  cause  of  action  is, 
where  the  eami  eridmce  will  support  both  actions.  It  is  noanifest, 
that  (he  principle  of  that  case  has  no  application  to  the  present. 
Heie  no  other  action  was  ever  brought  against  the  defendant 
It  rests  upon  a  different  ground  altogether  from  the  trespass,  and 
must  be  supported  by  diflferent  evidence.  If  it  were  clear  that 
the  defendant  could  have  been  sued  in  an  action  of  trespass,  I 
see  no  reason,  upon  authority  or  upon  principle,  why  the  plain- 
tiff, 09  to  him,  may  not  waive  the  trespass  and  sue  in  aesumpsU.  It 
is  the  more  flGivorable  action  for  the  defendant,  as  the  recovery 
must  be  restricted  to  the  amount  actually  received. 

It  is  objected  by  the  defendant,  that  as  the  value  of  the  goods 
must  have  been  included  in  the  verdict,  in  the  former  cause,  if 
the  plaintiff  recover  here,  he  may  obtain  a  double  satisfoction. 
The  same  remark  would  apply  to  separate  recoveries,  on  a  joint 
and  several  bond,  or  against, the  maker  and  endorser  of  a  note, 
whid)  are  cases  of  daify  occurrence.  The  remedy,  in  all  such 
cases,  is  by  an  application  to  the  eqiiitable  power  of  the  court,  by 
way  of  motion,  or  if  the  party  prefer  it,  by  an  audUa  querela. 

Such  would  be  xny  view  of  the  case,  if  the  evidence  showed 
4hat  the  deftiiadant  might  have  been  joined  in  the  action  of  tres- 
pass against  Moore  and  others.  But  in  &ct,  he  does  not  appear 
to  have  been  a  jcant  trespasser  although  he  received  the  goods, 
and  Jbept  them  in  his  possession  until  the  sale ;  there  is  no  proof 
to  show  that  he  knew,  that  they  had  been  taken  from  the  store 
of  the  plaintiff;  certainly  not,  that  they  had  been  improperly  taken. 
When  the  delbndaiH  sold  the  goods  at  auction,  they  still  continued 
the  property  qf  the  plaintiff,  unless  that  property  was  changed  by 
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the  judgment  against  the  trespassers^  who  had  wrongfully  taken    Oct  Tem, 

them  from  his  possession.    Such,  upon  the  authority  of  the  cases  ._ 

before  cited,  was  not  the  effect  of  that  judgment.  The  plaintiff  v. 
then  had  a  right  to  reclaim  his  goods  wherever  he  could  find  y^^^^^^^H^ 
them.  He  might  have  sued  the  defendant  in  trwery  or  he  m^fat 
affirm  the  sale  of  the  goods  by  him,  and  recover  the  proceeds  in 
this  action  of  assumpsit,  The  defendant,  in  fact^  never  claimed 
any  r^t  to  the  goods,  or  their  proceeds,  but  declared  he  held 
the  latter  for  the  plaintifl^  or  whoever  might  appear  to  be  eotitled 
to  them,  after  paying  a  note  held  by  him  and  his  brother  against 
the  plaintiff.  His  subsequent  payment  of  the  proceeds  of  the 
goods  to  Moore,  who  had  no  right  to  receive  them,  cannot  exone- 
rate him  jfhxn  his  liability  to  account  to  the  plaialiff. 

JudgmerU  for  the  plamit^. 

[W.  P.  Hawa^  MPjf  fir  ^  fVt*    W.  Stoawm,  Jkt^  Jar  tkt  d|^.] 

«Yote. — ^This  cmm  wta  twice  tiied.  Upon  the  first  trial,  when  Moore  waa 
offered  as  a  witness,  he  was  objected  to  by  the  plainti^  and  excluded  by  the 
Judge.  The  question  being  brought  before  the  court,  a  new  trial  wab  granted, 
upon  the  ground  that  Moore  was  improperiy  rejected.  The  defendant  did  nOt 
ofier  to  show  that  he  was  intrasted  in  the  goods,  but  that  he  wasapaitaer  with 
Sturtervaat,  and  that  &ct,  the  court  held  might  be  proved  by  Mooie  hinselC 
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Oct.  Tomif 
19S9. 

^l^  Stephen  Mtees  vemit  Eli  as  Dixon. 

Dixon. 

Altboagh  an  actkm  of  debt  upon  an  aibitntioii  hamd^  cannot  be  sustained, 
the  awaid  is  not  made  witbin  the  tin»e  specified  in  the  oondtition,  and  the  parties 
have,  by  a  new  agreement,  extended  the  time  for  making  the  award ;  yet  where 
the  dedaration  sets  forth  the  bond,  ike  mktrgtmatt  rf^Uu  thu  by  the  new  agree' 
ment,  an  award  within  the  extended  period,  and  a  bceadi  of  its  reqoirannnli^ 
on  the  part  of  the  defendant,  it  contains  a  complete  cause  of  action. 

To  an  action  of  debt,  ^dierdn  the  above  paiticnlars  were  al)  set  Ibith,  the  defen- 
dant, by  plea,  set  out  the  original  arbitration  bond,  and  the  award,  whereby  il 
appeared  that  the  award  was  not  made  within  the  period  originally  stipdated. 
Upon  democrer  to  this  plea,  it  was  held  not  to  be  an  answer  to'thn  dedanciott— 
no  notice  being  taken  in  it  of  the  allegations  in  the  dedaiation,  as  to  the  en- 
larged time. 

This  was  an  action  of  debt,  founded  upon  a  sabmisaioii  to  ar- 
Utratkniy  and  the  award  made  in  pursuance  of  it.  The  declara- 
tion, in  its  first  count,  set  forth,  that  certain  differences  havini; 
arisen  between  the  jdaintiff  and  the  defendant,  the  parties,  by  a 
certain  bond  of  arbitration,  bearing  date  the  9th  day  of  Febmaiy; 
1829,  became  bound  to  each  other,  in  a  certain  penal  sum,  to 
abide  by  the  award  of  certain  arbitrators^  therein  named,  who 
were  to  decide  all  matters  in  controversy  between  them,  and  make 
their  award  in  writing,  and  under  seal,  on  or  before  the  25th  day 
of  the  same  month;  which  time  for  makuag  the  award,  (the  decla- 
ration alleged,)  was  afterwards,  and  before  the  time  for  making 
the  same  expired,  to  wit,  on  the  25th  day  of  February,  1829,  by 
consent  of  the  jdaintiff  and  defendant,  *^  enlarged  until  the  6th 
day  of  March,  then  next,"  it  being  agreed,  by  the  parties,  that 
the  award  made  within  the  extended  time,  should  be  binding  and 
conclusive  upon  them.  This  count  then  averred,  that  the  arbitra- 
tors duly  made  their  award  within  the  time,  for  that  purpose  last 
appointed,  determining  thereby  that  the  defendant  was  indebted  to 
the  plaintiff  in  the  sum  of  1,324  dollars,  to  be  paid  by  him  on  or 
before  the  21st  of  March,  1829,  of  which  the  defendant  had  no- 
tice ;  yet  the  said  Stephen  Myers  did  not,  nor  would,  at  the  time, 
for  that  purpose  in  the  award  appointed,  or  at  any  other  time,  pay 
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to  the  plaintiff  the  said  sum  of  1,324  dollars,  or  any  part  thereof,    ^"^Jgjg^™** 

although  requested,  whereby  an  action  accrued  to  the  plaintiff  to  — rr 

recover  the  amount  of  said  awards  ▼. 

In  answer  to  this  count  of  the  declaration,  the  defendant  pleads 
ed  that  the  bond  therein  set  forth,  contained  a  condition^  Bttpula^^ 
ting  that  the  award  contemplated  should  be  made  by  the  S5th  day 
of  February,  1829;  whereas,  in  point  of  fact,  it  waa  not  made 
until  the  6th  of  March  following,  as  fully  appeared  by  the  same, 
under  the  bands  and  seals  of  the  arbitrators.  The  bond  itself,  and 
its  condition,  together  with  the  award,  were  spread  out  m  extena^ 

m 

upon  the  plea,  which  concluded  with  the  usual  verification. 

The  plaintiff  demurred  generally  to  the  plea,  and  Mr,  Cteargt 
QriffifOi  in  support  of  the  demurrer,  insisted  that  the  plea  was  bad, 
because  it  takes  no  notice  of  the  mlargement  of  the  tme  for  making 
the  award,  set  forth  in  the  declaration,  which  was  an  essen* 
tial  ingredient  in  the  cause  of  action  declared  upon.  That  the 
enlarged  time  incorporated  itself  into  the  bond, — and  a  plea  which 
takes  no  notice  of  this  particular,  must  necessarily  be  defective 
upon  general  demurrer.  [Evans  v.  Thompson^  5  East.  193.  £eaf- 
ing  V.  Pricey  1  John.  Cob.  22.  Fleming  v.  GUbert,  S  J.  R  5t8. 
Hasbrouck  v.  Tappen^  15  lb.  200.  JenlMs  v.  Lm^  8  T.  R.  87. 
Brown  v»  Goodman^  3  lb.  592,  {note.)  3  Dow.  and  Ry.  444.  2 
Bam.  and  Cres.  179.  King  v.  HaU,  7  Price's  R  636.  1  Man. 
and  Set.  21.  1  Esp.  JV.  P.  35.  5  Bro.  P.  C.  313.  8  /.  JR.  193. 
2  Chit.  Pkad.  457.] 

Mr.  H.  Holden^  contra,  for  the  defendant,  insisted  that  the  iie* 

clariUion  was  bad.    That  the  action  should  not  have  been  brought 

either  upon  the  bond  or  the  award,  but  on  the  submission  implied 

in  the  new  agreement  for  enlarging  the  time.     The  declaration 

states,  that  the  time  for  making  the  award  was  extended,  but  it 

does  not  teD  us  how  it  was  enlarged — whether  by  parol,  or  by 

writings     When  the  time  was  extended,  a  new  agreement  was 

formed ;  the  old  one  was  abandoned  or  merged  in  the  new  one, 

and  an  acticm  of  debt^  founded  upon  the  original  bond,  could  not  be 

sustained.    [3 17.  and  E.  592,  (n.)  9  /.  jR.  115.  2  Wend.  R.  399.] 
VOL.  II.  58 
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Oct.  Tenn,       Oaelct,  J.    This  case  comas  before  us  oo  a  mneral  demurrer 

1899. 

^ —  to  the  defendanf  8  plea  to  the  firat  oount  of  the  declaration.    Thaft 

^.  count  sets  forth,  1.  That  mutual  bonds  of  submission  to  arbitra* 

^^  f  Uon,  dated  the  9th  of  February,  18*9,  were  executed  by  the  par- 
ties, by  which  the  award  was  to  be  made,  on  or  before  the  S5fJk 
day  cf  JPeimary.  S.  That  before  that  period,  the  time  for  making 
the  award  was  extended  by  the  parties  to  the  6ih  cfMamky  and  that 
it  was  agreed,  that  an  award,  to  be  made  within  such  extended  time^ 
should  be  binding.  S.  That  an  award  was  made  widiin  such  en- 
larged lime  ;^-«nd  the  count  then  sets  forth  a  breach  of  the  award, 
on  the  part  of  the  defendant,  in  the  iH>n-p^yroent  of  the  money 
awarded.  The  plea  sets  forth  the  bond  and  its  conditions,  toge- 
ther with  the  award,  by  which  it  appears  that  the  latter  was  made 
after  the  expiration  of  the  time  limited  for  making  it,  in  the  condi- 
lions  of  the  bond.    To  this  plea  the  plaintiff  demnrs. 

The  question  sought  to  be  raised  by  the  defendant  in  this  case, 
is,  whether  an  action  of  debt  can  be  sustained  on  an  arbitration 
bond,  when  the  award  is  not  made  within  the  time  specified  in  the 
conditions  of  the  bond,  though  the  parties  may  have  extended 
that  time  by  a  new  agreement.  It  seems  to  be  settled,  in  such  a 
case,  [Ftteman  v.  AdamSy  9  J.  R,  115,]  that  the  action  must  be 
on  the  subnussion  implied  in  the  new  agreement.  The  defendant 
here,  however,  seems  to  have  mistaken  the  nature  of  the  action, 
as  set  forth  ia  the  plaintiff's  first  count.  It  is  not  founded  on  the 
bond,  but  on  the  submission  made  by  the  new  agreement,  and  on 
the  award  made  in  pursuance  of  it.  The  count  sets  forth  all  the 
circumstances, — the  bond,  the  enlargement  of  the  time,  the  agree- 
ment that  the  award  shall  be  binding,  and  the  award  itself.  It  is 
strictly  appropriate  to  the  case,  and  the  plea  is  clearly  no  answer 
to  it.    There  must  be  judgment  for  the  plaintiff  on  the  demurrer. 

Judgment  for  the  plaintiffs  withkave  to  the  defendanty  4*e. 

[Qeo.  W.  Strong,  AlV^ffir  tkt  plff,    Horace  HoMon,  JlWyJbr  the  rf^) 
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Oct  Term, 

1889. 

Biting  and 

John  Elting^  Jun,,  and  Jacob  Shook  ^^^^ 


tenus 


StBPHEK  J.  BRIlfKBaHOFF; 

Tkedeftii4Mit,ie0MliiigiaDiitoiieisCaa^  divwaa  older, fayMe 011  demand, 
infiiTarof  Ae pleiatiflk^ for  100 doUaas oa  eoe Riag» te mater  •f  &doop»b]r 
whom  he  waa  in  the  habit  of  aending  hia  produce  to  mesket.  The  order  was 
not  negotiable,  nor  waa  it  preeented  until  neaily  «<»  feari  after  ita  date ;  and  in 
the  mean  time,  rarioua  aettlementa  had  taken  place,  between  the  plaintiffii  and 
the  draweob 

Hbi.9,  that  if  the  draft  were  to  be  conaidered  as  an  inland  bill  of  exohanga,  the 
dmwer  waa  dischaiged  by  the  laehe$  of  the  holdeni;  but  if  it  were  tiealed  aa  » 
mere  banker'a  check,  then  that  a  preaentation  for  payment,  at  any  time  before 
auit  brought,  would  be  sufficient,  unleaa  the  drawer  could  show  injuiy  from  the 
delay.  Hbli>  alao^  that  the  eennderation  of  the  order,  whether  check  or  bill, 
^ceuld  be  taqnred  into,  between  the  origfaial  paitiea ;  and  aa  the  defendant  eoft- 
tended  that  the  order  waa  drawn  for  the  mere  aceommodatieii  of  the  pUintUni^ 
the  court  ordered  that  question  to  be  submitted  to  a  juiy. 

This  was  an  action  of  assumpsit  against  the  defendant  as  the 
drawer  of  the  following  check  or  order,  the  plaintifls  being  the 
payees  and  holders  thereof. 

**  Capt.  Ring, 

*^  Please  to  pay  Messrs.  Elting  &  Shookt  <a^  hundred  dol- 
'^lars,  and  oblige 

Stephen  J.  Beinkerhoff." 
«  June  Sd,  1822." 

The  declaration  contained  a  count  upon  the  order,  together  with 
the  common  money  counts.  Plea  the  general  issue.  It  appeared, 
at  the  trial,  that  the  defendant,  at  the  time  of  the  drawing  of  the 
order,  was  an  extensive  farmer,  residing  in  Dutchess  County,  and 
the  drawee  was  the  master  of  a  sloop^  who  was  in  the  habit  of 
transporting  the  produce  of  the  defendant's  farm  to  New-Tork,  and 
of  disposing  of  it  for  him  there.  The  order  was  not  presented 
to  Ring,  the  drawee,  until  nearly  six  years  after  its  date,  and  pay- 
ment being  then  refused,  the  plaintiffs,  in  May,  1828,  caused  it  to 
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Oct.  XtfflBf 

Siting  and 

Shook 

▼. 

Brinkerhoff 


be  ogam  presented,  and  this  action  immediately  thereafter  to  be 
brought  Between  the  date  of  the  order  and  the  bringing  of  the 
suit,  various  settlements  had  taken  place  between  the  drawee  and 
the  plaintifGs,  in  some  of  which,  the  latter  were  found  indebted  to 
Ring,  and,  on  one  occasion,  the  plaintiffs  gave  him  a  promissory 
note  for  one  hundred  and  thirty  dollars  ;  but  the  order  in  question 
was  not  conflider^  in  any  of  the  settlements.  Brinkerhoff  was 
generally  in  the  habit  of  drawing  the  proceeds  of  hb  produce  out 
of  the  hands  of  Ring  as  fast  as  the  latter  received  it,  and  their  deal- 
ings were  confined  to  this  business.  It  did  not  appear,  distincliy, 
whether  there  were  funds  in  the  hands  of  the  i^rawee  at  the  date 
of  Ihe  order,  or  not,  and  Ring,  who  was  examined  as  a  witness, 
could  not  testify  positively  on  that  point,  but  he  had  at  all  times 
been  solvent,  down  to  the  day  of  trial,  and  if  the  order  had  been 
presented  in  season,  it  would  have  been  paid. 

Upon  this  state  of  facts,  the  defendant  insisted  that  the  bill  or 
order,  did  not  upon  its  face  import  a  consideration  and  that  as  the 

1 

plaintiffs  had  not  shown  any,  aUundey  they  could  not  recover.  He 
also  insisted,  that  the  drawer  was  discharged  for  the  want  of  a 
timely  demand  on  the  drawee,  and  notice  of  non-payment 

His  honor  Judge  Hoffman,  (before  whom  the  cause  was  tried,) 
overruled  the  objections,  and  directed  the  jury  to  find  a  verdict  for 
the  plaintiffs,  which,  having  been  done,  the  defendant  now  moved 
for  a  new  trial. 


Mr.  D.  B,  TaUmadgey  in  support  of  the  motion,  contended, 
I.  that  the  bill  or  order,  did  not  import  or  denote  a  conaderation. 
Bills  or  notes,  be  said,  do  not  import  a  consideration,  unless  the 
words  value  received  are  used,  or  the  true  consideration  is  exprtned^ 
or  the  instrument  made  negotiable. 

Every  agreement,  to  be  binding  in  law,  must  be  on  a  sufficient 
consideration.  This  consideration  is  either  expressed  or  mportedn 
A  seal  denotes  or  imports  it  So  also  do  the  words  order  or 
bearer  in  commercial  paper. 

Although  a  bill  of  exchange  is  not  a  specialty,  but  merely  a 
simple  contract,  yet  a  sxifficient  consideralion  is  implied  from  the 
fuUvre  of  the  instrumerit.    The  validity  of  the  bill  cannot  in  gCn 
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neral  be  disputed,  on  account  of  the  want  of  a  sufficient  oonstde-    Oct.  Tenn. 

%  1829 

ration,  when  it  is  in  the  hands  of  a  third  person.  ' 

In  this  respect,  therefore,  a  bill  of  exchange,  although  it  is  not  ^ Ihook^ 
a  speciaUgy  yet  it  carries  with  it  the  same  presumpHon  cf  cansiderO' 
tion,  as  a  bond  or  other  specialty,  particularly  when  it  is  in  the 
kandsof  a  third  person.  It  is  not,  however,  owing  to  the  form 
of  a  bill  of  exchange,  nor  to  the  circumstance  of  its  being  in 
tmtmgf  that  the  law  gives  it  this  effect,  but  in  order  to  strengthen 
and  fadlitate  the  eanrnerdal  kUereowBey  which  is  carried  on 
through  the  medium  of  this  species  of  security ;  for,  notwithstand- 
ing a  contract  be  in  writing,  it  is  essential,  to  the  validity  of  it,  that 
it  should  in  all  cases  be  founded  on  a  st^ficient  eonaderation,  unless 
the  writing,  ftom  'M  being  of  the  highest  solenmityf  impart  a  con- 
sideration, or  unless  it  be  negotiable  at  law^  and  the  interest  of 
tUrd  persons  are  involved  in  its  efficacy.  [  ChitH/  an  BUb^  6.  IS, 
14.    2rFib.  21S.] 

II.  If  this  be  a  valid  instrument  on  the  face  of  it,  yet  no  action 
can  be  maintained  by  the  payee  against  the  drawer,  because  it  is 
an  accommodation  draft  or  order,  and  without  consideration  in  fact 

A  bill  or  note,  importing  on  its  face  to  be  for  value  received,  is 
princtfade  evidence  of  that  fact  between  the  parties  to  the  note 
and  third  persons,  whenever  the  bill  or  note  is  admissible  as  evi- 
dence. But  the  presumption  of  value  received,  arising  from  the 
words  on  the  &ce  of  the  bill,  may  be  rebutted  by  circumstances, 
as  if  the  payee  ehauld.  neglect  entirely  to  present  it  far  aceeptanee. 
[BaOey  on  Bitts,  317.    Grant  v.  Da  CoHa,  S  M.  and  S.  S61.} 

III.  The  demand  was  not  made,  nor  the  notice  given  in  time  to 
allow  the  plaintiff  to  recover.  Bills  payable  at  sight,  and  notes 
payable  on  demand,  stand  upon  the  same  footing,  and  to  charge  the 
drawer  of  a  bill,  or  the  endorser  of  a  note^  the  bills  should  be  present- 
ed, or  payment  demanded  within  a  reasonable  time.  [Jiynutr  v. 
BeerSf  7  CovfeiCs  R.  p.  705.] 

It  appears  to  have  been  formerly  held,  \^C1dtt.  on  JBtttf,  257,] 
that  it  was  incumbent  on  the  person,  insisting  on  the  want  of  no- 
Uce*  to  prove,  that  he  had  really  sustained  damage  by  the  laches 
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Oet.T«BD,    of  the  holder;  but  k  baa  been  settled  by  later  dedaooB,  thai  midi 

— ; damage  is  to  be  presiuned,  and  that  the  onhf  excuse  br  the  omu- 

Shook      aoOy  is  the  proof  of  the  want  of  eflecta  in  the  hands  of  the 
Brinkerhoff    drawee;  a$kd.U  ii  alwayi  prttumedy  till  the  enOrory  ofpean^  that 
the  drawer  of  a  bill  has  effects  in  the  drawee's  hands,  and  coose- 
quently,  that  he  may  have  sustained  a  loss  by  the  neglect  to  gm 
notice* 

Bat  demand  and  notice  are  neeessaiy  where  the  party  draws 
Ihe  fam  with  a  6oti&  fide  and  reasonable  expectation,  that  he  shall 
have  asoBts  in  the  bands  of  the  drawee,  as  where  there  axe  fluc- 
tuating accounts  between  the  drawer  and  drawee,  or  where^  at 
the  lisae  of  drawing  a  ibreign  bill»  the  drawee  has  effects  of  die 
drawer  in  his  bands,  though  they  are  taken  out  before  the  bill  be- 
oocnae  due,  or  where  the  drawee  has  effects  of  the  drawer  in  his 
hands,  at[any  time  while  the  bill  is  running,'  [4  Stark,  £6S.  3  £1^ 
JR.  158.  Cmty  <m  BiUsy  86.  256.  2  Camp.  503.  \5EaH.  216.  20 
/.  R.  146.  11  East.  117.  7  Cowen's  R.  176.] 

JIfr.  JL  C.  WheeUr  and  Mr.  J.  Tallmadge,  conlra,  contended, 
L  That  the  draft  or  order,  imported  a  sufficient  consideration ;  and 
that  it  was  cYidenoe,  under  the  common  money  counts,  sufficient 
to  support  the  action. 

II.  That  demand  and  notice  at  any  time,  before  suit  brought, 
were  sufficient,  ^  plalntifli  having  proved  that  the  drawee  had 
uo  funds  of  the  defendant  in  his  hands  at  the  date  of  the  draft ; 
that  the  drawee  had  been  at  aD  times  since  the  mekmg  of  the  draft, 
and  was  still  solvent,  and  that  the  defendant  had  withdrawn  all 
his  fimds  from  the  hands  of  the  drawee,  leaving  this  order  unpttd. 

III.  Bank  checks  are  the  same  as  inland  bills  of  exchai^e,  and 
may  be  declared  on  as  such,  or  given  in  evidence  under  the  money 
coimts;  and  there  is  no  dtflbrence,  in  principle,  between  checks  on  ^ 
bank  and  orders  on  individuals.  The  holder  never  proves  the  consi- 
deration of  a  check,  note  or  bill ;  they  import  consideration  in  all 
cases,  and  even,  as  between  the  original  parties,  the  defendant,  if 
he  di9putes  the  consideration,  miist  show  the  want  of  it.     [3  /. 
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Catet  5.  259.  6  CoumU  R.  484.  Stark.  PI.  4.  280.  2  Camp.  R.   Oe»- Term, 

loz9« 

696.]  

**  Eltmgrand 

Bhook 

Oaklet^  J.     Tbe  defendant,  residing  in  Dutchess  County,    Brinkeriiofi: 
drew  tbe  order  in  question,  in  favor  of  the  plaintiffs,  on  Ring, 
tbe  captain  of  a  sloop,  belonging  to  the  same  county,  and  by 
urbom  the  defendant  was  in  tbe  habit  of  sending  his  produce  to 
the  New-Tork  market    The  order  was  not  presented  to  Ring, 
until  nearly  six  years  after  its  date,  and,  in  the  mean  time,  various 
settlements  of  accounts  had  taken  place  between  Ring  and  the 
plaintiffi,  in  which  the  plaintiffs  were  found  indebted  to  Ring ; 
and  on  one  occasion,  in  a  sum  larger  than  the  amount  of  the 
order  for  which  the  plaintiffs  gave  him  their  note,  which  stiU  re- 
mains unpaid. 

1.  If  the  draft  in  question  is  to  be  considered  as  an  inland  bfll 
of  exchange,  it  is  very  clear,  that  the  lapse  of  time  between  the 
drawing  of  the  bill,  and  its  presentation  to  the  drawee,  has  been 
such  as  to  discharge  the  defendant  Though  it  does  not  clearly 
appear  whether  the  drawer  had  funds  of  the  defendant,  at  the 
time  of  the  drawing  of  the  hill,  yet  he  had  a  right  to  expect  that 
his  bill  would  be  accepted  and  paid ;  and  it  is  in  evidence,  that  it 
would  have  been  paid,  on  sight,  if  it  had  been  presented.  Under 
these  circumstances,  it' was  necessary  for  the  holders  of  the  bill,  to 
present  it  for  acceptance  within  a  reasonable  time,  and  to  give  due 
notice  of  its  dishonor  to  the  drawer.  [Stark,  on  EvL  pt.  4.  263.] 
What  is  a  reasonable  time  for  the  presentation  of  such  a  bill,  is 
the  facts  being  undisputed,  a  question  of  law ;  [7  CwioeiCs  A. 
705,]  and  it  cannot  be  doubted,  that  the  bill,  in  the  present  case, 
was  not  presented  in  a  reasonable  time. 

2.  If  the  draft  in  question,  is  to  be  considered  as  a  mere  ban- 
ker's check,  (and  it  seems  to  me  to  be  nothing  more,  as  it  is  not 
negotiable  on  its  face,)  then,  a  presentation  of  it  for  payment,  at 
any  time  before  suit  brought,  is  sufficient,  unless  the  drawer  has 
been  injured  by  the  delay,  [6  Coioen'^  R.  490.  3  J.  Co,  5.  Ibid. 
259 ;]  and  there  is  no  evidence,  in  this  case,  to  show,  that  any 
such  injury  has  been  sustained. 


464  CASES  IN  THE  SUPERIOR  COURT  OF 

Oct  Tenn,        But,  whether  it  be  an  inland  bill  or  a  check,  and  whether*  in 

1889.  ... 

^ either  case  a  consideration  is  prkiiA  facie^  imputed  by  its  terms,  it 

S^dT      ^  ^^^  settled,  that  as  between  the  drawer  and  payee,  the  congri- 

Blink  rhoff    ^^nttion  is  open  to  inquiry.     The  defendant  here  contends,  that 
the  circumstances  of  the  case  show  that  the  draft  in  question,  was 
for  the  accommodation  of  the  plaintiffs  ;  and  I  am  of  opinion  iha^ 
that  fact  should  have  been  submitted  to  the  jury.     The  very  long 
delay  in  presenting  the  draft,  and  the  repeated  settlements  which 
took  place  between  the  plaintiffs  and  the  drawee,  without  any  de- 
mand of  payment  of  the  draft,  are  facts  from  which  the  jury 
might  well  have  inferred*  that  they  had  no  real  interest  in  it, 
and  that  it  had  been  given  to  them,  for  their  accommodation 
merely. 

The  Judge  having  directed  a  verdict  for  the  plaintiffs,  it  ought, 
in  my  judgment,  to  be  set  aside. 

JVetf  trial  granied. 

[R.  C.  Wheeler,  JlWy  fir  tk€  fifi.    E.  Curtis,  JlWy  for  the  iejt.} 
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EusHA  Smith  veriiM  WnxiAii  Tract. 

TlMplmtiff  SnmgfitanactbaofMmimpntforwoxk  ud  labor  bMtowiod  by  Ida 

MB  a  phyndan,  euigoon  and  apothecaiy,  on  tho  defendast's  wife,  aodfor  tbo 
medtcmeff  foand  and  applied  by  him  in  the  ootine  of  his  attendance  as  such  phy- 
sician* It  appeared,  at  the  trial,  that  the  plaintiff  had  no  license,  auUiorizing  him 
to  practice,  but  was  employed  by  the  defendant  to  attend  upon  his  wife,  and 
m  the  ooorse  of  such  attaadanoe,  famished  a  quantity  of  medidbes,  for  the 
pieparing  of  which,  he  had  obtained  a  paUiU;  luid  he  sought,  in  this  action, 
to  recoTer  a  compensation  for  his  senrices,  as  a  physician,  end  also  for  his  medj* 
cbuM,  Held,  that  he  was  not  entitled  to  recover  any  part  of  his  daim, — not 
even  for  the  patent  medicines  furnished  in  the  course  of  his  attendance. 

This  was  an  action  of  aanm^nt,  for  work  and  labor  as  a  ^  pby* 
oician,  surgeon  and  apothecary,"  bestowed  by  the  plaintiff  on  the 
defendant's  wife,  and  for  medicines  found  and  provided  by  the 
pliuntifi^  and  used  and  applied  by  hipi  m  the  course  of  his  atten** 
dance  as  such  physician^  It  appeo^red  in  evidence,  at  the  trials 
that^  plaintiff  had  nolicense^^authc^rizing  him  to  practise,  as  a 
physidan, — but  he  was  employed  by  the  defendant  to  attend  his 
wife,  and  io  the  course  of-such  attendance,  furnished  a  quantity  of 
medicines,  for"  the  preparing  of  which  he  had  obtdned  a  patent ; 
and  he  sought,  in  this  action,  to  recover  a  compensation  for  his  ser- 
vices as  a  physician,  and  also  for  his  medicines.  The  recovery  was 
resisted  on  the  ground  that  the  statute  disabled  the  plaintiff  from 
maintaining  the  action.  The  plaintiff,  it  appeared,  was  a  practi- 
tioner in  **botame  medicines,^  and  he  attended  the  defendant's  wife, 
thrice  every  two  days,  from  October,  1828,  to  April  thereafter. 
Her  complaint  was  a  cancer,  and  the  bill  of  particulars  showed  a 
list  of  medicines,  amounting  to  75  dollars,  and  visits  to  the  amount 
of  150  dollars.  No  cure  was  effected,  a  regular  surgeon  having 
been  called  in  before  **the  work  was  complete." 

At  the  trial,  Mr.  Justice  Oaklet,  (before  whom  the  cause 
was  tried,)  directed  the  plaintiff  to  be  nonsuited  upon  his  own 
evidence,  with  leave  to  move  to  set  the  nonsuit  aside,  upon  a  case 
which  either  party  had  leave  to  turn  into  a  biO  of  exceptions. 

VOL.  II.  59 


Oct.  7enn, 

1899. 
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Oct  T«RB,       Mr.  D.  Orahanh  for  the  plaintiff,  now  moved  to  set  the  nonsnic 
aside,  and  for  a  new  trial.   He  contended, 

I.  That  the  plaintiff  was  not  within  the  statute,  and  was  enti- 
tled to  recover  for  his  services.  But,  if  he  were  within  the  statute, 
still  that  tiie  defendant,  having  contracted  with  him,  with  a  fall 
knowledge  that  he  had  no  license,  could  not  afterwards  turn  round 
and  set  up  the  want  of  a  license  by  way  of  defence. 

II.  That  the  plaintiff  having  had  a  patent  for  the  medicines,  for 
which  he  claimed  to  recover,  was  at  all  events,  enUtled  to  a  ver- 
dict for  that  part  of  his  demand.     [2  R.  L.  233.  220,  sec'lft.  20.] 

Mr.  J.  Jnthon,  eontrot  for  the  defendant,  inosted  that,  L  That 
as  the  plaintiff  practised  physic  without  being  duly  licensed,  he 
was  disqualified  from  collecting  any  demands  accruing  from  such 
practice;  and  that  the  practising  in  botanical  medicines yorjvo^ 
was  equally  prohibited  to  unlicensed  persons* 

II.  That  the  exception,  in  the  statute  in  favor  of  botanical 
medicines,  merely  relieves  a  party  who  applies  them  for  the  bene- 
fit of  the  sick,  firom  the  penalty  of  the.  law  against  practisers  of 
physic  without  license,  but  gives  no  right  to  make  a  profit  of  such 
]Nractice ;  and  that  this  exemption  is  confined  to  the  administer- 
iDg  of  herbs,  roots  or  bark,  the  growth  or  product  of  the  United 
States. 

III.  The  plaintiff's  rirup^  (he  said,)  contains,  as  its  esBenUal 
ingredients,  sarsaparilla  and  lignumvitae,  which  are  not  of  the 
growth  of  the  United  States;  and  his  wash  contains  oxyd  of 
iron,  none  of  which  are  within  the  exception.  He  not  only 
cannot  recover  for  demands  accruing  in  such  practice,  but  is  lia- 
ble, moreover,  to  a  penalty  for  so  practising. 

IV.  The  patent  granted  by  the  United  States,  cannot  give  him 
any  rights  in  oppoation  to  the  statute,  which  being  for  the  pro- 
tection of  the  health  of  the  citizen,  is  a  valid  and  constitutional 
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«KCt.     [He  cited  14  /.  It.  S69.    1  PFmiL  R.  6t8.    I  Jf.  R,  L.    Oet.T«nd. 

1899 

466.    9  WheaL  R.  20S.] 

Smith 

V. 

Oaklet.  J.     [After  a  statement  of  the  fiu^ts  of  the  case.]       'Tncy. 
By  the  liOi  9ec.  o(  the  act,  relating  the  practice  of  physic 
and  surgery,  [2  K  L.  222,]  it  was  provided,  that  if  any  person 
shall  practice  physic  or  surgery  without  a  license,  "  he  shall  for- 
^  ever  thereafter  be  disqualified  from  collecting  any  debt  or  debtee 
^  incurred  by  such  practice^  in  any  court  of  the  Btate.**    By  the 
new  revised  code,  which  was  in  force  at  the  time  the  plaintiff 
rendered  the  services  in  question,  [1  it  S.  455.  tee.  22,]  it  is 
enacted,  that  every  person  **  not  auAwized  by  low,  who  for  any 
<*  fee  or  reward,  shall  practise  physic  or  surgery*  within  the  state, 
*^  shall  be  incapable  of  recovering  by  suit  any  debt  arUmg  from 
**  9vuk  practice.^    The  provisions  of  both  acts,  in  this  respect,  are 
similar  in  effect,  and  undoubtedly  must  receive  the  same  con- 
struction. 

In  the  case  of.  Timmerman  v.  Morrison^  [14  J.  R.  370,]  the  Su- 
preme Court  held,  that  by  the  true  construction  of  the  former 
acty  no  person  practising  without  a  license,  could  recover,  for 
senriees  rendered  or  medicines  furnished,  as  a  physician  or  surgeon. 
In  JlUcott  V.  BarbeTf  [1  WendeWs  R.  526,]  the  action  was  for  me- 
dtctnet  jumiehed.    The  plaintiff  in  that  case,  being  an  unlicensed 
physician,  was  employed  to  attend  the  defendant's  daughter,  and^ 
m  the  course  of  such  attendance^  furnished  a  quantity  of  medidne. 
The  Court  of  Common  Pleaa,  in  which  the  action  was  tried, 
directed  the  jury,  that  the  plaintiff  had  a  right  to  recover  for  the 
value  of  the  medicine  furnished ;  and  the  Supreme  Court  held 
that  direction  to  be  erroneous.    The  Chief  Justice  says,  that 
^  where  the  same  person  officiates  as  physician  and  apothecary 9^  he 
comes  within  the  decision  of  Timmerman  «.  Morrison ;  and  he 
says,  that  if  it  were  otherwise,  the  country  would  be  filled  with 
quacks  and  pretenders,  ** peddling  thdr  nostrums^  and  deceiving  and 
<<  destroying  the  ignorant  and  the  credulous,  the  very  mischief 
*^  which  the  statute  is  intended  to  prevent"    I  cannot  distinguish 
the  case  now  before  us  firom  AUcoU  v.  Barber.    The  plcdntiff 
acted  in  the  joint  capacity  of  physician  and  apothecary.    The 
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Ooi.  TeiM,   intdidiiM  chained  by  hiiB^  wei^  uied  and  applied  in  the  taarm 
of  his  aUeodance,  and  prescriptions  as  a  physician.    The 


comes  entirely  within  the  principle  of  that  decided  by  the  Bu- 
preme  Court,  and  must  be  contrdled  by  it. 

It  is  ccmtended  by  the  plauiUify  that  the  patent,  in  eyideooe  in 
the  case,  gives  him  the  right  to  sell  the  medidnea  in  question, 
notwithstanding  the  provisionB  of  the  state  law,  and  Us  geDeimi 
righto  sell  bis  medicines,  as  an  apothecary,  b  not  qnestkiied  in 
tUa  case.  The  patent  confem  no  additional  right  on  ikOf  but 
piecludss  others  from  selling  or  usuog  diem.  The  state  ]«w» 
by  the  eonstractioo  given  to  it  by  the  Supreme  Court,  piohtbilB 
him  from  **p^ddlmg  Ui  noffnmu"  in  the  character  of  a  physiciao, 
and  inducing  people  to  buy  and  use  them,  in  consequence  <rf  their 
reliance  on  his  pretended  skHI.  Such  practices,  the  law  of  the 
state  has  declared  to  be  dangerous  to  the  public  health,  and  if  the 
patent  in  question,  had  authorized  him,  in  express  term%  to  vend 
his  medicines  in  the  manner  in  which  he  has  done  it  in  ttns  eas^ 
I  should  have  no  hesitation  in  holding,  that  the  patent  wocdd  be 
inoperative  against  the  provisions  of  the  law.  It  is  not  neoes- 
sary,  however,  to  enter  further  into  this  view  of  the  case. 

The  plaintiff  also  contends,  that  the  knowljedge  of  the  defendant 
that  the  plaintiff  was  an  unlicensed  pfaysk^ian,  is  a  feature  in  this 
case,  which  distinguishes  it  from  those  decided  by  the  Supreme 
Court.  I  cannot  so  consder  it  That  knowledge,  no  doubC, 
existed  in  the  case  of  tSQcott  v.  Batket^  and  eidsts  also^  in  the 
great  majority  of  cases,  in  which  unlicensed  physicians  are  em- 
ployed. The  mischief  intended  to  be  prevented  by  the  statute^ 
isisyury  io  the  ^  ignorcml  and  ctedviom^  and  the  protection  of  the 
statute,  to  that  class  of  people,  would  be  in  a  great  measure  de- 
feated, if  a  circumstance  of  such  common  occurrence,  were  per- 
mitted to  take  the  case  out  of  its  operation.    The  motion  to  set 

aside  the  nonsuit  must  be  denied. 

Jlfoiion  denied. 

[D.  OralnLiD,  jun.  JlWiffifr  thepff.    E.  Antiion,  wftfy  fir  ^  ^fi-l 


y 
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Mlf.-*-Tlw  « pmetitioiier^  profened  to  cm%  <«iiiost  dtoetMs  iaeideiiC  lo  hu-     Oct.  Tarai, 

maDity,"    unong  which  W0ro  enumerated  goat,  grayel,  aBfluDiy  syphilWy  atooe^  *    . 

drojpBj,  ulcen,  salt  ifaeam,  tffteiions  </  iht  nen^s^  pd^olim  rf  the  hearty  St.  An-         Smith 
thony'fl  fire,  tetters,  scald  heads,  eonJtimptioiM,  and  aU  diseases  arising  from  tm-    _^  '^' 
^irtty  ^  the  Hood,    One  of  his  recipes  for  a  "  tmetwrt^  in  the  above  complaints^         Price, 
ipu  as  follows: 

X  Take  ^ne  gatloii  of  cider,  half  a  pound  of  horae»reddish-root,  a  quarter  of  a 
**  pound  of  white-oak  baik,  and  two  ounces  of  oxyd  of  iron.  Let  the  miztue  stand 
^  «z  days,  stining  it  twice  eveiy  twelve  hours,  and  it  wiU  be  fit  fir  twe.** 


William  Smith 


versus 


Enoch  Wiswall  and  Francis  Price. 

Tha  declaration  alleged,  that  it  Was  agreed  between  ^e  plaintiff  and  the  dafon* 
danta,  !•  That  tbe  plaintiff  should  subacribe  for  and  take  80  loM  of  gntuid,  in 
a  certain  tract  in  the  city  pt  N.  Y.  **  agruMf  to  Uu  otmMUmko^  as  oetfirA  l» 
and  mUeUs  qf  iub$enpiion."  S.  That  he  should  pay  overi  at  the  meeting  of  the 
$aid  subscribers,  for  the  division  of  said  lots,  a  certain  sum  of  money.  3.  That  the 
defendants  should  allow  to  the  plaintiff  on  the  settlement  for  said  lots,  a  certain 
aam  as  OMunissions,  &c  It  then  avened  a  perfonnance,  on  the  part  of  tfieplaia- 
ti^  in  the  words  of  the  agreement,  as  set  ibrth,  and  assign^,  as  a  breadi,  the 
nonpayment  of  tha  sum  to  be  allowed  as  comnussiona.  Upon  general  demurror 
to  this  declaration,  for  the  want  of  a  sufficient  statement  of  the  cause  of  action, 
it  was  held  to  be  sufficient,  although  liable,  peiliaps,  to  objections,  upon  special 
dauMfiur* 

This  cagCLcame  before  the  court  upon  a  general  demurrer  to  the 
first  count  of  the  declaration,  which  set  {otihy  that  iitand  by  a  cer* 
tain  agreement  between  the  plaintiff  and  the  defendants,  dated  the 
4th  day  of  March,  1827,  it  was  stipulated  that  the  plaintiff  should 
subscribe  for,  and  take  80  lota  of  ground,  on  a  certain  tract  in  the 
city  of  New-York,  called  the  Bloomingdale  Tract,  <<  agreeably  to 
^  the  conations,  as  set  forth  in  said  articles  of  sabscription,  and  to 
<«  pgf  ovety  m  earii,  at  the  meetiDg  of  the  said  sobscrilmB,  for  tke 
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OecTeim,    **  divisioQ  of  saidlotSi  thesum  of  S,200  dollars :  and  that  the  de- 

1899 

'        '*  fendants  should  allow  to  the  plaintiff^  on  the  settlement  for  said 

Bimui       «( 1^^  ^y^^  g^^  ^£  2^000  dollars,  as  commissions  for  taking  up  said 

Wwwall  and  «  subscription.*'  "  And  although  the  said  plainti£E^  afterwards,  &a 
<^  did  subscribe  for  and  take  the  said  80  bts  of  ground  on  the  said 
^  tract,  agreeably  to  the  conditions  as  set  forth  nn  said  articles  of 
**  subscription,  and  did  also  pay  over,  in  cash,  at  the  meeting  of 
*'  the  said  subscribers,  for  the  division  of  said  lots,  the  sum  of  S,SOO 
<<  dollais,"  yet  the  defendants  **  wholly  neglected  and  omitted  to 
<*  pay  or  allow  the  said  plaintiff,  on  settlement  of  said  lots*  the  said 
<*  sum  of  2,800  dollars,  or  any  part  thereof  (although  oflen  re- 
**  quested,)  as  commissions  for  taking  up  said  subscriptioD,'*  &e. 

Mr.  D.  Sdden,  for  the  defendants^  in  support  of  the  demurrer, 
contended,  that  the  count  did  not  set  forth  the  cause  of  action  with 
sufficient  certainty,  to  enable  the  defendants  to  ascertain  for  what 
they  were  sued.  T^at  it  did  not  set  forth  the  uhok  conbraety  but 
only  a  part  of  it,  leaving  all  the  conditions  of  subscription  to  be 
supplied  by  proof  at  the  trial. 

A  declaration,  on  a  special  contract,  (he  said,)  ought  to  contain 
such  a  statement  of  the  cause  of  action,  as  to  enable  the  defen- 
dants to  present  the  rights  of  the  parties  as  a  question  of  law  or 
fact,  at  his  option.  Here  there  is  not  enough  set  forth,  for  the 
exercise  of  any  such  power  of  election,  and  the  declaration  is  de- 
cidedly defective.  [9  J.R.291.  2  Bos.  and  PvH.  265.  1  Dmft 
R.  315.     1  ChUt.  P.  214,  234-5,  266.  299.  300.] 

Mr.  E.  BameSy  conJbrOf  for  the  plaintiff,  contended,  fliat  as  flie 
sole  objection  to  the  declaration  was  for  an  alleged  defective  state- 
ment of  the  terms  of  the  subscription,  the  defendants  could  not 
take  advantage  of  it  on  a  general  demurrer.  That  as  they  had  the 
subscription  paper  in  thbir  own  hands,  that  which  was  apparently 
uncertain,  might  be  made  certain  by  a  reference  to  proof  in  their 
own  possession.  There  is  no  necessity,  (he  said,)  for  setting  out, 
with  more  particularity,  that  which  is  in  the  defendants^  know- 
ledge. The  terms  of  the  agreement  are  known  to  them,  and  we 
have  set  out  enough  to  enable  the  court  to  perceive  what  the  eon- 
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tract  IS, — that  we  haye  fulfilled  it  on  our  part,  and  that  the  defen-    Get  Tenn, 
dants  have  been  guilty  of  default  on  their  part.  A  general  demur- 
rer to  such  a  declaration  cannot  be  supported,  for  it  admits  the  con- 
tract in  the  terms  stated  in  the  pleading. 

r 

Ftx  Curiam.  The  statement  of  the  agreement  in  the  declara- 
tion, is  sufficient  on  general  demurrer.  The  plaintiff  a^ers  per- 
formance of  all  the  stipulations  on  his  part,  (which  the  demurrer 
admits,)  and  the  breach  assigned  is  of  a  specific  character,  name- 
ly, the  non-payment  of  a  certain  sum  of  money.  On  a  special 
demurrer,  it  might  have  been  held  that  the  plaintiff  should  set  forih^ 
more  particularly,  the  terms  of  the  subscription ;  but  upon  the 
present  pleadings,  there  must  be  judgment  for  the  plaintiff. 

Judgnuntfor  the plam^9  wUhleaoeto  the  defendants^  4^. 

[E.  Barnes,  JlWyfir  the  jUff.    D.  Selden,  AU'yfir  the  dtfts.} 


James  Bennet  vertus  Adinijah  Moodt. 

An  action  of  debt,  in  this  court,  will  lie  upon  a  judgment  obtained  in  the  Marine 
Oourt  And  where  ihb  declaration  alleged,  that  the  plaintifl^  ^  levied  kU  eerlaku 
jrfoml"  in  the  Marine  Court,  against  the  defendant,  for  a  cause  of  action  arising 
within  its  jurisdiction,  and  such  proceedings  were  had,  that  a  judgment  was  ob- 
tained, &c.,  a  demurrer  to  it,  for  want  of  jurisdiction,  as  manifested  by  the  plead- 
ing, was  held  to  be  not  well  taken. 

Although  the  first  process  in  the  Marine  Court  is  by  summons  or  warrant,  it  does 
not  follow,  ifom  this,  that  such  process  may  not  be  founded  upon  a  plaint  pre- 
viously filed.  But  if  otherwise,  then  the  words,  **  levied  his  certain  phunt,"  are 
to  be  taken  as  tantamount  to  *'  commenced  his  suit,"  or  "impleaded  the  defen- 
dant ;"  either  of  which  would  be  sufficient,  prima  faciei  to  show,  that  the  court 
had  juzisdiction  over  the  defendant's  person. 

This  was  an  action  of  debt,  upon  a  judgment  obtained  by  the 
plaintiff  against  the  defendant  in  the  Marine  Court  The  decla- 
ration alleged,  that  the  plaintiff,  on  the  20th  day  of  May,  in  the 
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OeL  Tmo,   y«ar  1619,  ia  the  Mariae  Court,  ia  ttie  ciij  of  New-Toric,  ^  levied 
-.  hii  certain  plaint**  against  the  defendant,  **  in  a  plea  of  irempmm 


▼• 


<Mii  flie  caie,  for  a  cause  of  action,  arising  within  the  jurisdietioD 
^jy^  ^  of  said  court,  and  such  proceedings  were  had,**  that  afterwatds 
the  plaintifl^  by  the  judgment  and  consideration  of  said  court,  re- 
eorered  against  the  defendant  the  sum  of  money  demanded, 
**  wbersof  the  defeodant  is  convicted,  as  by  Ae  record,**  thereof 
ftily  appears. 

The  defendant  demurred  to  the  declaration,  and  Mr.  E.  BanuM, 
Hi  bis  behalf,  contended,  I.  That  the  plaintiff,  having  as  full  and 
ample  means  of  obtaining  a  satisfaction  of  the  judgm^it,  in  the 
Marine  Court,  by  execution,  at  the  time  of  the  eomrnmeemeni  of  the 
ndtf  as  he  had  at  the  time  the  judgment  uas  obUmed  there^  could 
not,  for  the  mere  purpose  of  accumulating  costs,  bring  a  new  ac- 
tbn  thereon.  [HaU  t.  Angdy  20  J.  R.  Sit.  S  Bac.  Jbridg. 
p.  14.  Jl  RoWs  Mridg.  600, 601.] 

II.  That  the  declaration  fafled  to  show,  that  the  Marine  Court 
had  jurisdiction,  so  as  to  enable  it  to  give  a  valid  judgment  in  the 
premises.  [S  JR.  L.  381.  8  CwotiCs  R.  314.  6  lb.  234.  3  DaH 
382.   4  A.  8.    5  Cranch,  173.  5  Jac.  Law.  Pic.  158.] 

Mr.  D.  Grahomy  carUrch  contended,  that  the  declaration  con« 
tamed  a  legal  cause  of  action  which  was  well  pleaded.  [2K  L. 
381,  m.  106.    lb.  370.  sec  88.  112.     1  Saund.  92.  n.    2  CkiUy 

Oaklet,  J.  The  defendant  contends,  that  no  action  of  debt 
will  lie  on  a  judgment  obtained  in  the  Marine  Court.  It  is  clearfy 
otherwise.  The  case  of  Hde  v.  Angdy  [20  /.  R.  342,]  shows 
that  such  an  action  may  be  mainteJned,  even  on  a  judgment  in  a 
Justice's  Court. 

It  is  said,  however,  that  the  declaration  in  this  case,  does  not 

show,  that  the  Marine  Court  had  jurisdiction,  so  aa  to  make  its 

judgment  effectual.    The  count  states,  that  the  (daintiff  ^  levied 

k  certamplamC^  in  said  pourt,  ag^nst  the  defendant,  for  a  cause 

Qtion  arisiug  within  the  jurisdiction  of  said  court,  and  such  pxo- 


/ 
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ceedings  were  thereupon  had,  that  judgment  was  obtained,  &c.  Oet.  I^rm, 
This  would  clearly  be  sufficient,  as  to  those  counts  where  the 
action  is,  technically  speaking,  commenced  by  pUkU,  [1  Sound. 
92.  n.  2.]  But  as  to  the  Marine  Court,  it  is  said,  that  no  such 
proceeding  as  that  by  plaint  is  known,  but  that  the  first  process 
is,  in  all  cases,  to  be  by  summons  or  warrant  Although  the  sta^ 
tute  directs,  that  the  first  process  shall  be  a  summons  or  warrant, 
it  does  not  necessarily  exclude  the  idea,  that  such  first  process  may 
be  founded  on  a  plaint  The  Marine  Court  is  a  court  of  record, 
and  its  organization  will  admit,  for  aught  I  can  see,  like  other 
courts  of  record,  of  the  practice  of  filing  a  plaint,  as  the  founda- 
tion of  the  first  process  against  the  defendant 

Were  this  otherwise,  I  should  be  inclined  to  hold,  that  the  words, 
^levied  his  certain  pbant/*  are  to  be  taken«  not  in  their  technical 
sense,  but  as  equivalent  to  the  allegation,  that  the  plaintiff*  in  that 
court  had  commenced  his  suit  against  the  defendanf ,  or  had  tm- 
pleaded  the  (^/eiulanf,  either  of  which  would  be  sufficient,  inimd/wje, 
to  show  that  the  court,  rendering  the  judgment,  had  jurisdiction 
of  the  defendant's  person.  The  legal  intendment  in  such  a  case 
would  be,  that  the  suit  had  been  legally  commenced.  On  the 
whole,  I  think,  there  is  no  foundation  for  the  objection. 

Judgment  for  the  plaintiffs  an  the  demurrer. 

[D.  Gnham,  Jim^  dWy  Jwr  the  p^.    E.  Barnes,  JlWy  for  UU  itfUl 


irot.  n.  60 
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Oct*  76fSif 

1880. 

GreiMin 

V.  3hU%%  Graham  versui  Feux  O'Niel. 

0*NioL 

la  an  sction  for  goods  fold  and  deUTered,  it  appeared  that  the  defendant  intio' 
duced  one  Mrs.  C.  to  the  plaintifi^  and  directed  him  to  let  her  have  what  goods 
she  should  at  any  time  want,  and  charge  the  sanu  to  Atm,  and  he  would  see  the 
plaintiflTpaid.  Goods  were  delivered  accordmgly,  from  time  to  time,  which  were 
charged  to  the  defendant ;  and  Mrs.  C.  made  varioiv  payments,  wineh  were 
«Bredit«d  in  the  aoooont ;  bat  a  balance  having  accrued,  this  action  was  bronght 
to  recover  its  amoant.  The  Judge,  charged  the  jury,  that  if  the  plaintiff  gave 
credit  to  Mrs.  C,  or  if  the  defendant  limited  his  responsibility  to  the  Jirst  par- 
chase,  the  verdict  ought  to  be  for  the  defendant  But  if  they  believed,  that 
the  credit  was  given  originally  to  the  defendant,  if  it  was  unlimited  in  point  of 
timci  and  had  not  been  countermanded,  their  verdict  should  be  for  the  plalntiC 
The  jury  having  found  for  the  plaintifl^  the  charge  of  the  Judge  vraa  BSLn  to 
be  correct ;  thai  the  case  was  not  within  the  statute  of  frauds,  and  that  the 
plaintiff  could  recover  upon  the  common  counts,  for  goods  sold  and  dehvered* 

Assumpsit  for  goods  sold  and  delivered.  The  declaration 
contained  the  common  counts  only,  and  the  defendant  pleaded 
the  general  issue.  It  appeared,  at  the  trial,  that  the  plaintiflf  was 
a  shopkeeper,  and  that  the  defendant,  in  September,  1823t  came 
to  the  plaintiiTs  sliop,  in  company  with  a  Mrs.  Connolly,  (a  |)eil- 
ler,)  introduced  her  to  him,  and  told  the  plaintifif  to  let  her  have 
what  goods  she  might  want,  at  any  tinwy  and  charge  the  same  to 
him,  and  he  would  seethe  plaintiff  paid.  Mrs.  C.  accordingly 
took  up  goods  of  the  plaintiff,  at  the  time  of  her  introduction,  and 
for  a  long  time  afterwards,  at  different  periods,  and  made  payments 
from  time  to  time,  on  account  of  her  purchases.  The  goods  were 
entered  in  the  books  of  the  plaintiflf  to  the  debit  of  the  defendant, 
as  goods  delivered  to  Mrs.  C. ;  and  bills  of  parcels  were  rendered 
in  the  same  form  to  her.  After  this  traffick  had  been  carried  on 
for  several  years  in  the  same  manner,  Mrs.  C.  failed,  leaving  a 
balance  due  to  the  plaintiff,  and  to  recover  that  balance  this 
action  was  brought. 

The  defendant  contended,  first,  that  the  case  was  within  the 
statute  of  frauds  ;  and  secondly,  that  there  could  be  no  recovery 
except  upon  a  special  count.     The  Chief  Justice,  (before  whom 
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the  cause  was  tried,)  resenred  the  questioDS  of  law,  and  diiiccted    Oct  Term, 

1839 

the  defendant  to  proceed  with  the  cause.  ' 

The  defendant  then  introduced  evidence  to  show,  that  the  ere*  ^^ 

dit  given  Mrs.  Connolly,  was  limited  by  him  to  theyir^t  purchase ;  ^  ^^'j^ 
and  the  C.  J.  charged  the  jury,  that  if  the  credit  was  given  to 
Mrs.  C.  or  if  it  was  limited  to  the  first  purchase,  to  find  a  verdict 
for  the  defendant.  But  if  the  credit  was  given  originally  to  the 
defendant,  and  there  was  no  limitation  as  to  time,  nor  countermand 
of  the  credit,  that,  then,  their  verdict  should  be  for  the  plaintifiT. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  defendant 
now  contended,  that  the  plaintiff  was  not  entitled  to  judgment 
upon  the  questionB  of  law. 


V 


The  cause  was  argued  by  Mr.  R.  Bogardus^  for  the  defendant^ 
and  by  Mr.  jSntAofi,  for  the  plaintiff. 

For  the  defendant  it  was  contended,  I.  That  the  declaration 
ought  to  have  been  special,  stating  the  agreement  as  made  be^ 
tween  the  parties. 

IL  That  the  proof  showed  the  case  to  be  within  the  statute 
of  frauds ;  that  it  amounted  to  a  request,  on  the  part  of  O'Niel, 
that  the  plaintiff  would  sell  to  Mrs.  Connolly,  and  a  promise  on 
his  part  to  see  him  paid  for  the  goods.  [6  Ceteris  R.  S46.  8  /. 
jR.  S9.    6  Mod.  Rep.  249.     2  Term.  li.  80.] 

III.  That  the  whole  claim,  except  as  to  the  credit  given  within 
one  year  from  the  sixth  day  of  September,  1823,  was  clearly  within 
the  statute. 

For  the  plaintiff  it  was  contended,  I.  That  upon  the  sale  of  the 
goods,  the  credit  was  ^ven  by  the  plaintiff  directly  to  the  defen«- 
dant,  and  not  to  Mrs.  Connolly;  and  that  the  credit  was  so  given, 
and  the  dealings  so  conducted  by  the  defendant's  authority. 

IL  That  the  credit,  as  authorized  by  the  defendant,  was  un- 
limited, and  had  never  been  countermanded.  In  pursuance  of 
the  engagement,  the  goods  sold  were  charged  directly  to  the  de- 
fendant, who  alone  was  responsible  for  them. 
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^guT""*       ''''*  Thai  the  facte  presented  the  ordinary  case  of  goods  sold 
and  deUvered  by  the  plaintiff  to  the  defendant,  and  had  nothing  to 


v.         do  with  the  statute  of  frauds.    That  the  common  counts  were  all 
^        that  the  case  required,  the  fiicts  not  being  susceptible  of,  or  requir- 
ing a  qpecial  count. 

Oaklkt,  J.  This  was  an  action  for  goods  sold  and  ddivered. 
It  appeared,  that  the  defendant  introduced  one  Mrs.  Connolly  to 
the  plaintiff,  and  directed  him  to  let  her  hare  what  goods  she 
should  at  any  time  want*  and  charge  them  to  Asm,  and  he  would 
see  him  paid.  Goods  were  accordingly  delivered  to  her,  from 
time  to  time,  and  charged  to  the  defendant.  She  made  yaiious 
payments^  which  were  credited,  and  this  action  was  brought  to  re- 
cofer  the  balance. 

The  Judge  directed  the  jury,  that  if  they  found  that  the  plain- 
tiff had  given  credit  to  Mrs.  Connolly,  or  that  the  defendant  had 
limited  his  responability  to  the  first  purchase,  they  should  give  a 
verdict  for  him;  but  if  they  believed,  that  the  credit  was  given  to 
the  defendant,  and  with  liis  authority,  and  that  such  authority  was 
unlimited  as  to  time,  and  had  not  been  revoked,  they  ought  to  find 
for  the  plaintiff.    The  jury  found  their  verdict  for  the  plaintiff 

The  direction  of  the  Judge  appears  to  me,  to  have  been 
right,  and  the  verdict  of  the  jury  is  supported  by  the  evidence. 
The  facte  present  a  case,  not  of  a  collateral,  but  an  oqginal 
undertakmg  to  pay  for  the  goods.  They  were  furnished  to 
Mrs.  Connolly,  as  the  agent  of  the  defendant,  and  on  his  account, 
and  by  his  express  authority,  and  the  purchase  of  them  stands 
upon  the  same  footing,  as  if  it  had  been  made  by  any  member  of 
the  defendant's  family,  whose  authority  to  purchase  on  his  ac- 
count, had  been  recognized  by  him.  In  this  view  of  the  case, 
the  statute  of  frauds  has  no  application  to  it^  ncv  was  there  any  ne- 
cessity for  a  special  count  in  the  declaration.  It  is  the  ordi- 
nary case  of  goods  .sold  and  delivered  to  the  defendant  by  his 
agent,  and  a  recovery  may  be  bad  on  the  general  counte. 

Judgment  for  the  plamHffi 

[h  HiMmth,  JtPff  ftrOu^.     R.  Bogardw,  AW^M  the  deft.] 
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Oct  TemL 
182d. 


John  T.  Smith  versus  John  J.  Spies.  ^^^ 

V. 

Spied. 

Tbe  defendant  agreed,  by  parol,  with  the  plaintiff,  that  if  he  could  purchase  and 
deliver  to  liim  the  notes  ef  the  New-Jersey  Manufacturing  and  Banking  Co., 
and  pay  a  certain  sum  for  discounting  them,  that  he  (the  defendant)  would  take 
of  the  plaintiff  all  the  notes  of  that  Co.  which  he  should  so  purchase,  and  pay 
hiss  the  amount  thereof,  deducting  the  discount  The  plainti£^  under  this  agree- 
ment, purchased  such  notes  from  time  to  time,  which  were  taken  by  the  defen- 
dant on  the  stipulated  terms,  until  finally  an  amount,  which  the  plaintiff  had  on 
hand,  being  o^red  to  the  defendant,  he  neglected  to  pay  for  the  same,  and  on 
that  day  the  bank  failed. 

An  action  being  brought  for  a  breach  of  this  contract,  it  was  bsld,  that  the  case 
presented  a  sufficient  consideration  for  the  agreement,  and  that  the  plaintiff  had 
a  right  to  recover,  under  it,  the  amount  of  all  such  notes  as  he  had  received  in 
the  regular  course  of  his  business,  and  in  which  he  had  a  comj^te  right  of  pro- 
perty, at  the  time  the  bank  stopped  payment. 

Assumpsit  on  a  special  contract  The  declaration  set  forth 
that,  in  consideration  that  the  plaintiff  would  purchase,  procure, 
and  deliver  to  the  defendant  the  promissory  notes  of  the  New- 
Jersey  Manufacturing  and  Banking  Company,  to  such  an  amount 
as  the  plaintiff  might  he  able  to  purchase  or  procure,  to  be  dis- 
counted by  the  defendant  for  the  plaintiff,  and  also  in  considera- 
tion that  the  plaintiff  had  agreed  to  allow  the  defendant  a  certain 
sum  of  money  for  discount  upon  said  notes,  at  the  rate  of  one 
eighth  per  cent,  upon  the  amount  procured  and  delivered,  the  de- 
fendant undertook  and  promised  to  receive  and  discount  all  such 
notes,  of  the  said  company,  as  should  be  purchased  or  procured  by 
the  plaintiff,  and  to  pay  him  the  full  amount  thereof  in  current 
money,  deducting  therefrom  said  discount. 

It  appeared  in  evidence,  at  the  trial,  that  the  defendant,  (who 
was  a  money  broker,)  in  the  month  of  September,  1828,  agreed, 
by  parol,  with  the  plaintiff,  (who  was  also  a  broker,)  to  give  him, 
in  exchange  for  such  of  the  notes  of  said  company,  as  he  should 
receive  in  the  regular  course  of  his  business^  notes  of  other  banks,  cur- 
rent in  the  city  of  New-York,— deducting  therefrom  one  eighth  of 
one  per  cent  on  the  amount  exchanged,  as  a  remuneration  to  the 
defendant  for  his  trouble  in  carrying  the  notes  received  to  the  New- 
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Oct  Term,    Jersey  Company  for  exchaoge  or  redemption.    Under  this  agree- 


1399. 


menty  the  plaintiff,  from  time  to  time,  collected  the  notes  of  said 
™'  company,  and  they  were  exchanged  for  him  by  the  defendant,  ac- 

^^    .  cording  to  the  stipulated  terms. 

On  the  14th  of  March,  1829,  the  N.  J.  Manufacturing  and 
Banking  Company  failed,  and  on  that  day  the  plaintiff  carried  to 
the  defendant  1,599  dollars  in  the  notes  of  the  company,  and  de- 
manded that  he  should  redeem  or  exchange  them.  Of  this  sum, 
83  dollars  had  been  received  by  the  plaintiff  in  the  regular  course 
of  his  business ;  289  had  been  taken  by  him  as  collateral  secu- 
rity for  200,  loaned  to  one  Patton,  and  the  balance  had  been  sent 
to  the  ofSce  of  the  plaintiff,  by  other  brokers,  on  the  moniing  of 
the  failure  of  the  company,  that  it  might  be  exchanged  by  the 
defendant.  It  appeared  that  the  plaintiff,  while  his  arrangement 
with  the  defendant  was  in  progress,  had  been  in  the  habit  of  re- 
ceiving the  notes  of  said  company  irom  other  brokers,  for'tbe  pur- 
pose of  exchanging  them  at  the  office  of  the  defendant ;  but  it  was 
understood  by  the  brokers,  that  the  notes  in  question  were  to  be  re- 
turned to  them  if  the  defendant  declined  to  exchange  them. 

Upon  these  facts,  the  defendant  moved  for  a  nonsuit :  first, 
because  the  declaration  was  not  supported  by  the  proof;  second- 
ly, because  the  contract  was  void,  for  want  of  consideration  and 
mutuality ;  and  thirdly,  because  it  was  within  the  statute  of 
frauds, — whether  it  was  considered  as  an  agreement  for  the  sale 
of  goods,  or  as  a  contract  to  guaranty  the  solvency  of  the  bank. 
In  this  last  case,  it  should  have  been  in  writing. 

His  honor.  Judge  Oakley,  (before  whom  the  cause  was  tried,) 
refused  to  nonsuit  the  plaintiff,  and  proposed  to  reserve  the  ques- 
tions of  law,  for  the  consideration  of  the  court  upon  a  case.  This 
being  assented  to  by  the  parties,  he  recommended  the  jury  to  find 
a  verdict  in  favor  of  the  plaintiff  for  the  sums  received  by  him  in 
the  regular  course  of  his  business,  and  for  the  amount  loaned  to 
Patton,  excluding  therefrom  the  sums  received  by  the  plaintil^ 
from  the  other  brokers,  on  the  morning  of  the  failure  of  the  Com- 
pany. 

The  jury  returned  a  verdict  for  283  dollars  in  favor  of  the  plain- 
tifi^  includbg  the  $200  k>aned  to  Patten. 
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A  case  having  been  made  by  the  defendant,  Jlfr.  //.  Ketehamf  m    Oct  Term, 

his  behalf,  now  contended,  that  the  plaintiff  was  not  entitled  to ^ — . 

judgment.  He  insisted  that  there  was  a  variance  between  the  con-  ^"^^ 
tract  declared  on,  and  the  contract  proved.  [8  Covoen^B  R.  35.  ^  ^^ 
7  A.  263.     18/.  12.  451.] 

II.  That  there  was  no  consideration  to  support  a  promise,  on 
the  part  of  the  defendant,  to  take  from  the  plaintiff  the  bills  of  the 
company,  and  the  defendant  could  only  be  held  liable,  under  the 
contract,  to  pay  for  those  bills  at  the  stipulated  rate,  whkh  he  ofr- 
tuaUy  took.  \^Cooke  v.  Oxley^  3  T.  jR.  653.  Burnet  v.  BiecOf  4 
John.  R.  235.] 

III.  That  the  contract  proved,  was  not  made  in  contemplation  of 
the  future  insolvency  of  the  company ;  it  was  not  an  undertaking, 
on  the  part  of  the  defendant,  to  guaranty  the  solvency  of  that  iOf- 
stitution ;  but  the  small  compensation  of  one  shilling  for  the  ex* 
change  of  100  dollars,  was  to  be  allowed  him  by  the  plaintiff, 
for  his  trouble  and  the  expense  of  getting  the  bills  of  the  6om- 
pany  exchanged  at  Hoboken,  where  the  bank  was  otualed*  [^Com. 
Dig.  tUk  Agreement,  (C.)l  T.R  701.  2  Mau.  and  Sel  363, 
10 /oAn.  12.  412.] 

lY.  If,  however,  the  contract  was  to  be  regarded  as  a  contract 
to  guaranty  the  goodness  of  the  paper,  or  the  solvency  of  the  com- 
pany, it  was  void,  (he  contended,)  under  the  eleventh  section  of 
the  statute  of  frauds,  the  same  not  being  in  writing.  [iSatind.  211, 
note  2.]  If,  however,  it  was  to  be  considered  as  one  for  the  sale 
of  goods,  wares,  and  merchandise,  then,  be  contended,  that  it  was 
void  under  the  15th  section  of  the  statute  of  frauds,  not  being  in 
writing.  That  if  the  contract  was  a  legal  one,  still,  tl^t  the  plaintiff 
was  not  entitled  to  recover  under  it  the  200  dollars  of  Pation's 
money.     [6  Cowetie  Rep.  346.J 

Mr.  S.  JL  FootCi  contrdy  for  the  (daintiff,  insisted,  that  the  de- 
claration was  substantially  supported  by  the  proof,  and  that  there 
was  no  variance  which  could  form  the  ground  of  a  nonsuit. 
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Oet  Teno,       H.  That  the  contract  was  a  valid  one,  the  bilk  havine  been  ta« 

18S9. 

kcD  by  the  pkuntiff  upon  the  faith  of  the  agreement  That  thr 
contract  was  an  original  one.  The  plaintiff  was  not  to  take  the 
notes  to  the  bank,  but  the  defendant  was  to  receive  them  at  hk 
counter;-— and  there  was  to  be  no  communication  between  the 
makers  of  the  notes  and  the  plaintiff.  The  defendant  agreed  lo 
redeem  them,  in  consideration  of  a  promise^  on  the  plaintifl^s  part, 
that  be  would  coUect  them,  present  them  to  the  defendant,  and 
allow  him  a  discount  for  the  exchange.  The  contract  having 
been  executed)  it  is  not  obnoxious  to  the  objection  ariang  from  a 
want  of  mutuality,  and  the  pkintiff  is  entitled,  at  all  events,  to 
judgment  lor  83  dollars. 

Oaklkt,  J.  The  action  in  this  case,  is  on  a  special  contmet, 
whereby  the  defendant  agreed,  that  if  the  plaintiff  would  purchase 
and  deliver  to  him  the  notes  of  the  New-Jersey  Manufiicturing  & 
Banking  Company,  and  would  pay  him  a  certain  sum  fi>r  discount- 
ing siud  notes,  that  he,  the  defendant,  would  take  of  the  plaintiff 
all  such  notes  as  he  should  so  purchase,  and  pay  him  the  amount 
thereof,  deducting  the  discount.  The  plaintiff,  under  this  agree- 
ment, purchased  the  said  notes  from  time  to  time,  and  they  were 
taken  by  the  defendant  on  the  stipulated  terms^  untD  finally,  an 
amount  which  the  plaintiff  had  on  hand,  being  offered  to  the  de- 
fendant, he  did  not  pay  for  the  same  ;  and  on  the  same  day  the 
Bank  failed. 

The  evidence  in  the  case,  and  particularly  that  of  the  defen- 
dant's witness,  substantially  supported  the  declaration. 

1.  The  first  objection,  on  the  part  of  the  defendant,  to  the  plain- 
tifl's  recovery,  is,  that  there  is  no  consideration  for  the  agreement 
on  which  the  action  is  founded.  This  objection  ought  regularly 
to  have  been  presented  on  a  motion  in  arrest  of  judgment.  The 
agreement  is  set  forth  in  the  declaration,  and  if  the  consideration 
there  stated,  is  not  sufficient  to  support  the  defendant's  promise, 
he  might  have  demurred. 

I  think,  however,  that  the  objection  is  not  well  taken.  The 
agreement,  on  the  part  of  the  defendant,  waste  receive  the  notes 
if  tiie  plaintiff  would  purchase  and  deliver  them>  and  pay  a  certain 
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sum  by  way  of  diacoant,  on  them*    The  plaintiff  acted  under  thb    ^^^^ 
agreement,  and  purchas^  the  notes  in  question,  on  the  fiiith  of  it, 
and  the  risk  assumed,  and  the  expenditure  of  money  made  by  him 
in  the  purchase  of  the  notes,  constituted  a  good  consideration  for 
the  defendant's  engagement. 

8.  It  is  contended,  in  the  second  place,  that  the  defendant  was 
npt  bound  to  guaranty  the  solvency  of  the  bank,  and  that  the 
bank  having  failed,  he  could  not  be  required  to  take  the  InUs.  The 
terms  of  the  agreement  were  very  explicit,  to  take  all  the  notes 
that  the  plaintiff  should  purchase ;  and  I  should  condder,  that  by 
its  fiur  construction,  the  notes  were  to  be  purchased  at  the  risk  of 
the  defendant.  But  be  that  as  it  may,  the  notes  in  question,  were 
presented  to  the  defendant,  before  the  failure  of  the  banl^  and 
there  is  no  evidence  to  show  that  at  the  time  of  the  purchase  ot 
them  by  the  plaintiff,  he  had  any  reason  to  suppose  that  such  fail- 
ure was  about  to  take  place.  There  was  then  a  complete  breach 
of  the  agreement,  on  the  part  of  the  defendant,  before  the  bank 
stopped. 

S.  The  plaintiff  has  no  right  to  recover,  under  this  agreement, 
the  amount  of  any  notes,  except  such  as  he  had  poichased  in  the 
course  of  his  business,  and  in  which  he  had  a  complete  right  c^ 
property.  Among  the  bills  presented  by  him  to  the  defendant, 
was  a  certain  sura,  pledged  to  him  by  one  Patim,  as  security  for 
a  loan.  The  property  in  these  still  remains  in  Paitent  and  the 
plaintiff  cannot  be  permitted  to  recover  in  this  action  for  his  bene- 
fit.   That  sum  must  therefore  be  deducted  from  tlie  verdict 

Judgmtmfot  the  plainHff  for  83  doUars. 

(A.  Dey,  AtVy  for  the  fl\ff.    J.  Wyckofl^  AWyfor  the  drfl.] 
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Dbc«  xQiniy 
t8t9. 


Richard  Higginb  ver$ui  Jacob  Solomait. 

The  defendMit  duurtered  a  tmmI  of  tlie  pUintiff  for  a  voyage  from  New-Toik  19 
QtbraHar,  thence  to  Santa  Cms  in  the  iHand  of  Teneiifie,  dMoee  to  HaTaoMh, 
and  fitMn  H.  baek  to  New-Yofk.  In  an  action  upon  the  dMrter-partj,  Ibe 
i6claratien  avened  a  gmteMi  ptrfitmmtt  of  the  voyage  deacribed  in  it,  and  sIm 
a  specific  and  particular  peffonnance,  allegiog  that  the  voMel  proceeded  to  Gib- 
laRai  and  to  Vera  Cnn,  thence  to  Havannah,  &c. 

At  the  tiialy  it  appeared  that  the  defendant  pat  a  supercargo  on  board  the  Tceiely 
who  acted  as  his  agent  during  the  Toyage.  That  the  vessel  arrived  at  Santa 
Crai  as  stated  in  the  deckratioa ;  but  instead  of  proceeding  dircefly  to  Havaa- 
nah  from  Vera  Cruz,  she  first  went  to  Orataeo,  (a  port  on  the  west  side  of  Tene- 
rifle,)  at  the  request  of  the  supercargo,  and  for  the  benefit  of  the  defendant,  and 
from  thence  to  Havannah. 

Hbu»,  that  the  declaration  was  supported  substantiaUy  by  this  proo^  and  that 
there  was  no  variance  to  furnish  ground  for  a  nonsuit.  Held  also,  that  the 
declarations  of  the  supercargo  accompanying  his  acts,  might  be  given  in  eri. 
flence  as  part  of  the  reygefto,  he  being  the  agent  of  the  defendant. 

This  was  an  action  of  covenant^  upon  a  chaiter-party,  bearing 
date  the  6th  of  Septein])er»  1826.  The  defendant,  it  appeared, 
chartered  of  the  plaintiff,  as  agent  of  the  owners,  the  brig  Em- 
blem, (of  which  the  plaintiff  was  master,)  fora  voyage  from  New- 
York  to  Gibraltar^  thence  to  Santa  Cruz,  in  the  island  of  Teneriffe, 
thence  to  Havannah,  in  the  island  of  Caba,  and  from  thence  back 
to  New-York.  By  the  terms  of  the  charter-party,  the  vefssel  was 
to  receive  a  cargo  at  each  of  the  above  named  ports,  to  be  trans- 
ported from  one  to  the  other  in  the  order  in  which  they  are 
named,  the  charterer  paying  SOOO  dollars  for  the  use  of  the  bng 
daring  ibe  voyage.  The  vessel  was  to  be  albwed  60  lay-days  for 
receiving  and  discharging  her  cargoes ;  and,  if  a  longer  time  were 
required  by  ihejireighkry  he  was  to  pay  demurrage,  at  the  rate  of 
twenty  dollars  a  day  for  every  day  the  vessel  might  be  detained. 
Of  the  freight,  500  dollars  were  to  be  paid  at  Gibraltar,  500  at 
Santa  Cruz,  200  at  Havannah,  (if  required,)  and  the  balance  on 
Che  return  of  the  vessel  to  New- York.  It  was  also  stipulated,  that 
**a  supercargo  should  have  his  passage  free  in  the  cabin,  he  find- 
ing his  own  provisions/' 
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The  declaration  set  forth  the  charter-party  at  length,  and    ^g^^^™* 
averred  that  the  vessel  received  her  cargo  at  New-Tork,  accord-  •''-7;: — : 

,  Higgins 

log  to  the  terms  of  the  agreement ;  transported,  and  delivered  the  v. 

same  at  Gibraltar ;  received  on  board  a  second  cargo  for  Smia  ^™ 
Cruz^  and  deUoered  the  $ame  there;  received  on  board  another 
cargo  at  Santa  Cruz,  delivered  it  at  Havaimah ;  received  on  board 
a  fourth  cargo  there,  and  returned  with  it  to  New-York.  And 
'^  although  the  plaintiff  had,  at  all  times,  since  the  making  of  said 
**  charter-party,  well  and  truly  performed,  fulfilled,  and  kept  all 
*' things  in  the  said  charter-party  contained^on  Us  part  and  behalf  to 
^  be  performed**  &c.  yet  the  defendant  kept  the  said  brig  on  demur- 
rage, at  New-York,  for  the  space  of  six  days,  over  and  above  the 
lay-days ;  and  neglected,  and  refused  to  pay  the  balance  due  upon 
the  charter-party,  amounting  to  1600  dollars. 

The  defendant  [beaded,  1.  JV*ofi  eH  factum,  t.  That  he  did 
not  keep  the  vessel  on  demurrage  at  New-York.  3.  That  he  had 
paid  the  said  sum  of  1600  dollars,  on  the  84th  day  of  May,  1817, 
upon  the  return  of  the  vessel  to  New-York.  4.  That  the  plaintiff 
did  not  proceed  with  said  vessel  from  Santa  Cruz  to  Havannah 
but,  on  the  contrary,  without  any  reasonable  or  probable  cause, 
proceeded  from  Santa  Cruz  to  another  port  or  fdace  in  the 
island  of  Teneriffe,  called  Oratava,  detaining  the  vessel  there  for 
the  space  of  30  days,  **  by  reason  of  which  deviation  from  the 
'*  voyage  in  the  said  charter-part^  mentioned,**  the  defendant  was 
**  disabled  from  loading  or  sending  alongside  of  said  brig  at  Ha^ 
vannab,  a  full  homeward  bound  cargo.** 

The  pluntiff  joined  issue  upon  the  first,  second  and  third  pleas, 
and  replied  to  the  fourth,  by  protesting,  that  the  vessd  did  not  pro- 
ceed fit»n  Santa  Cruz  to  Oratava,  and  that  the  plaintiff  did  not, 
without  reasonable  cause,  detain  her  there;  and  denying  that  tfie 
defendant  iras,  by  reason  of  any  i^ch  delay,  disabled  fiK>m  loading 
or  sending  alongside  the  said  brig,  a  full  homeward  bound  cargo : 
aod  this,  he  prayed,  might  be  inquired  of  by  the  countiy.' 

At  the  trial  of  the  canse,  it  appeared  that  the  defendant  put 
one  PrUehard  on  board  the  vessel  as  a  supercargo,  and  that  he 
conUaued  on  board  during  the  whole  voyage.  That  the  brig  sail- 
ed from  New-York  on  the  first  of  October,  18S6,  for  Oibialtar, 
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Dm.  Tmb,    aadarrived  there  on  the  4th  of  November ;  departed  from  Gib- 
^^'^        rahar  on  the  89th  of  the  same  month)  and  arrived  at  Santa  Cms 
on  the  I8th  of  December.    The  supercargo*  fin<Ung  it  difficult  to 
procure  either  freight  or  pasBengers  at  Santa  Cruz,  persuaded  the 
{Aaintiff  to  proceed  to  Oratava,  on  the  west  side  of  Teneriffe,  for 
the  purpose  of  procuring  them  there.    The  vessel  accordingly 
left  Santa  Cruz  on  the  10th  of  February,  arrived  at  Oratava  on 
the  16th,  took  on  bdard  there,  thirty  passengers,  together  with  a 
quantity  of  biandy ;  departed  on  the  19th,  and  arrived  at  Havana 
on  the  S7th  of  Bfarch.    The  lay-days  expired  at  Santa  Cruz,  and 
4ie  vessel  sailed  from  Havana  on  the  S9th  of  April,  with  about 
one-half  or  two-thirds  of  a  full  cai^  on  board,  and  arrived  at  New- 
Tork  on  the  ISth  of  May. 

It  was  stipulated  in  the  charter-party,  that  the  freighter  might 
have  all  surplus  room  in  the  cabm,  for  the  use  of  passengeiSv  by 
paying  the  master  200  dollars,  over  and  above  the  amount  of 
the  freight ;  ^and  it  appeared  by  the  evidence,  that  the  plcdntiff  re- 
ceived that  sum  for  g<Mng  to  Oratava.  All  the  money  paid  by 
the  passengers  was  received  by  the  supercargo. 

The  plaintiff,  for  the  purpose  of  proving  that  the  vessel  pro- 
ceeded from  Santa  Cruz  to  Oratava  by  the  direction  of  PriUhardf 
gave  in  evidence  his  declarations  made  at  the  time ;  and  to  this 
testimony  the  defendant  objected.    The  Chief  Justice,  (befoie 
whom  the  cause  was  tried,)  ruled,  that  the  declarations  of  Pritch- 
ard,  accompanied  by  bis  acts,  might  be  given  in  evidence  as 
part  of  the  re$  getUB.    That  if  the  defendant  denied  the  authority 
under  which  Pritchard  appeared  to  act,  he  could  call  him  as  a 
witness,  or  show  his  want  of  authority  by  other  proo£    But  as  he 
was  on  board  during  the  whole  voyage,  acting  as  supercargo^  the 
jury  might  infer,  that  he  was  the  agent  of  the  defendant,  until  tiie 
contrary  was  shown.    To  this  opbion  the  counsel  for  the  defen- 
dant excepted. 

After  the  evidence  ofl  the  part  of  the  plmntifr  was  closed,  the 
defendant  moved  for  a  nonsuit,  upon  the  ground  of  a  variance 
between  the  declaration  and  the  proof;  the  declaration  allq;iDg 
a  direct  voyage  from  Santa  Cruz  to  Havana,  whereas,  in  point 
af  fiict,  the  vessel  proceeded  to  Oratava,  and  was  detained  ttiere  a 


Higgins 

V. 

Soloman. 
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conoderable  time.    This  motion,  however,  was  denied,  with  liberty  ^^|"°» 
to  the  defendant,  to  move  to  set  aside  the  verdict  if  in  favor  of  the  • 
plaintiff. 

As  there  was  some  controversy  as  to  the  weight  which  ought 
to  be  attached  to  the  testimony  of  one  of  the  witnesses  for  the 
plaintiff,  and  also  as  to  the  amount  due,  (the  plaintiff  having  ex- 
hibited his  accounts,)  the  cause  was  summed  up  for  both  parties 
upon  the  evidence.  The  Chief  Justice  then  charged  the  jury, 
that  if  the  vessel  proceeded  to  Oratava,  with  the  assent  of  the  su- 
percargo, for  the  benefit  of  the  charterer,  that  that  deviation  would 
not  defeat  the  plaintiff's  right  of  recovery.  That  the  supercargo 
having  been  the  agent  of  the  defendant,  would  be  presumed,  in 
the  absence  of  all  proof  to  the  contrary,  to  act  for  the  benefit  of 
his  employer ;  and  that  in  this  case,  his  object  seemed  to  be,  to  ob 
tain  fi-eight  and  passengers,  which  could  not  be  procured  at  Santa 
Cruz.  That  as  to  the  effect  of  the  deviation,  the  defendant  had 
pleaded,  that  it  had  hindered  him  from  procuring  a  full  cargo  at 
Havana,  but  he  had  offered  no  proof  to  support  this  plea. 

The  jury  returned  a  verdict  for  1,463  dollars  in  favor  of  the 
plaintiff,  and  the  defendant,  having  tendered  a  bill  of  exceptions, 
now  moved  for  a  new  trial. 

The  cause  was  argued  by  Mr.  D.  Oraham  for  the  defendant, 
and  Mr.  J.  JbUhan  for  the  plaintiff. 

Mr.  Oraham  for  the  defendant. 

The  plaintiff  has,  by  his  own  showing,  broken  the  contract; 
and  he  cannot,  therefore,  recover  under  it  He  cannot  introduce 
a  parol  agreement,  varying  the  terms  of  the  covenant,  and  yet 
recover  in  this  form  of  action.  The  plaintiff  must  recover,  if  at 
all,  upon  his  covenant, — ^but  his  own  proof  shows  that  the  stipula- 
tions of  that  covenant  have  never  been  performed, — and  another 
contract,  made  by  the  supercargo,  was  brought  forward  to  sup- 
port a  declaration,  founded  exclusively  upon  the  covenant.  There 
is,  therefore,  a  variance  between  the  pleading  and  the  proof,  and 
the  action  must  be  defeated  by  the  phintiff 's  own  evidence.  It 
might  possibly  be,  that  the  plaintiff  could  recover  upon  a  declara- 
tion, stating  the  facts  as  they  actually  occurred;  but  even  the% 
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Das.  Tom,    it  it  doubtfu]*  wliether  he ooald  recover  mtoveHmU.     If  a  aab- 
.  atantial  variance  be  introduced  into  the  agreement  by  pard»  the  co- 
venant is  gone,  and  the  plaintiff  must  recover  (if  be  recover  at 
all)  upon  the  new  agreement. 

Here  there  is  no  proof  of  a  breach  corresponding  with  the  issues. 
Pritcbard  had  no  authority  to  change  the  course  of  the  voyage, 
even  if  he  was  supercarga  That  was  fixed  by  the  covenant,  and 
the  master  had  no  right  to  deviate  from  the  track  pointed  out 
Suppose  an  insurance  upon  the  voyage  round,  and  a  loss  at  Ora- 
tava,— -«oaId  the  master  justify  the  deviation,  by  pleading  the  autho- 
rity or  assent  of  Pritcbard  1  The  iter  of  the  voyage  was  maiked 
out  by  the  freighter,  that  it  m%ht  not  be  under  the  control  of  any 
one.  It  couU  not  be  changed  except  by  him  or  his  agent,  duly 
authorised;  and  if  he  changed  it,  then  there  can  be  no  recovery, 
except  by  an  action  on  the  new  contract  This  has  been  settled 
by  repeated  decisions  in  the  Supreme  Court,  and  recently  by  the 
case  of  Langwnihy  v.  Smith,  [2  Wend.  K  p.  587.  1  PhU.  Ed. 
4SS.  8  JbJb.  £.  S92.  491.  IS  ISofl,  68S-4.  15  J.ILtOO.  9 
ib.  1 15.    4  Cawm'i  R.  564.] 

11.  The  declarations  of  Pritcbard,  as  to  the  deviation  at  Tene- 
rifle,  were  inadmissible. 

JIfr.  ^nUum,  contra^  for  the  plaintil^  nudntained  the  following 
points: 

I.  The  voyage  stipulated  for  by  the  charter-party;  was  actually 
perfiutned ;  and  the  stoppng  at  an  intermediate  port,  for  the  bene- 
fit and  at  the  request  of  the  defendant,  did  not  affect  the  questkm 
of  performance. 

IL  That  intermediate  operation  having  been  paid  for  by  the 
defendant,  was  entirely  out  of  the  case;  and  in  declaring  on  the 
charter-party,  the  intermediate  voyage  being  dehors  the  instru- 
ment, and  actuaUy  settled  for,  no  rule  of  pleading  required  that  it 
should  he  noticed. 

IIL  The  declaration  contains  a  g^eral  averment  of  perform- 
ance, in  the  usual  Ibim,  and  evidence  of  substantial  perfi>nnance. 
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which  was  abundantly  given  in  this  ease,  ftiUy  lostaiaed  that  l>»e.  Teem, 
averment  It  likewise  contains  a  special  averment  of  performance, 
setting  forth  the  voyage  as  performed  from  New-York  to  Oibraltar, 
thence  to  Santa  Cruz,  thence  to  Havana,  and  then  home.  To 
this  the  objecUon  is  made,  diat  the  stoppmg  at  the  intermediate 
port  of  Oratava,  ought  to  have  been  averred  If  this  objection 
were  correct,  the  general  averment  of  performance  being  suffi-. 
dent,  or  the  special  averment  unnecessary,  would  be  surplusage : 
and  ftfjfe  per  imffife  fMm  oifiofttf'. 


IV.  Both  the  general  and  special  averments  are  good,  accord- 
ing to  the  rules  of  sound  jdeading,  each  being  an  averment  of  per- 
formance, Hcmdum  ndjgecfam  materim.  [Ogdm  d.  Barker,  18 
John.  R.  87.  WkUe  v.  Parkery  12  East.  578.}  The  pleadings 
put  this  question  to  rest.  The  declaratk>u  sets  forth  the  charter- 
party,  avers  performance,  and  assigns  two  breaches.  I.  Non- 
payment of  six  days^  demurrage.  II.  Non-payment  of  balance  of 
freight. 

The  defendant  pleads,  1.  JCcn  eHfachan;  2.  No  demnrrage 
in  arrear ;  S.  Payment  of  all  the  freight ;  4.  The  inlennediate 
voyage,  as  a  deviation,  whereby  the  defendant  was  delayed^  and 
could  not  procure  a  Aill  cargo  at  Havana. 

The  plaintiff  joins  issue  on  the  2d  and  Sd  pleas,  and  to  ttie  4th 
replies^  that  the  defendant  was  not  hindered  thereby  from  pro- 
curing such  cargo.  All  these  issues  are  ibund  for  the  plaintiff,  and 
the  defendant  has  no  ground  of  complaint 

V.  The  supercargo  was  the  general  agent  of  the  defendant 
His  declarations,  accompanied  by  his  acts  during  his  agency,  were 
correctly  received  in  evidence. 

Oaklet,  J.  This  case  comes  before  us  on  a  bill  of  exceplionfl^ 
by  the  defendant.  The  first  objection,  taken  at  the  trial,  was  that 
the  declarations  and  acts  of  Pritchard  were  improperly  admitted  in 
evidence. 

It  was  clearly  proved  that  he  was  sent  on  board  the  vessel,  as 
the  agent  and  supercargo  of  the  defendant,  and  continued  on 
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Dee.  Teem,  board  as  such,  thnraghout  the  voyage.  His  declaratioDS  and  acts 
in  the  course  of  his  buaness,  as  such  agent,  are  clearly  competent 
proof.  The  charter-party  in  question,  provided  that  a  supercar- 
go might  be  put  on  boardi  and  his  authority,  as  the  agent  of  the 
defendant,  to  detain  the  vessel  on  the  voyage,  ^<  on  account  of 
cargo  or  otherwise,"  b  clearly  recognized  in  the  uMitrument  itsdL 

The  second  and  principal  objection  was,  that  the  proof  funiyi- 
ed  by  the  plaintifl^  showed  that  the  contract  on  his  part  had  not 
been  performed,  and  that  he  ought  to  be  nonsuited  on  that  ground. 
The  variance  alleged  is,  that  the  vessel  instead  of  proceeding  di- 
rectly to  Havannah,  from  Santa  Cruz,  went  from  the  Ip.tter  place 
to  OrakHDOf  in  the  same  island,  and  from  thence  to  Havannah. 
The  objection  appears  tome,  to  admit  of  two  answers. 

1.  The  declaration  sets  out  the  charter-party,  and  avers,  that 
the  voyage  had  been  performed.  The  defendant  pleads  Ist,  nm 
estfachtmy  which  plea,  in  an  action  of  covenant,  puts  in  issue  only 
the  execution  of  the  instrument,  and  admits  all  other  avennenta 
iKane  v.  Sanger^  14  J.  R.  9S.]  The  2d  and  Sd  pleas  of  the  de- 
fendant are  in  answer  to  the  averments,  as  to  the  breaches  assign- 
ed in  the  declaration.  The  4th  plea  sets  forth  the  fact,  that  the 
direct  voyage  from  Santa  Cruz  to  Havannah,  was  departed  from, 
and  that  the  vessel  was  detained  at  Oratava,  **  by  means  whereof 
the  defendant  was  disabled  from  puttmg  on  board  a  full  homeward 
caigo,  ai  Ha/cannah*^  The  replication  to  the  last  plea,  admits  die 
&ct  of  the  deviation  from  the  dbect  voyage,  and  of  the  detention 
of  the  vessel  at  Oratava,  and  tenders  an  issue  on  the  last  aver- 
ment in  the  plea,  which  issue  is  joined  by  the  defendant 

Under  this  state  of  the  pleadings,  it  was  clearly  incumbent  on 
the  plaintiff  to  prove,  1st,  the  execution  of  the  charter-party,  and 
Sd,  the  breaches  assigned  in  the  declaration.  The  burthen  of 
proof,  upon  the  issue  joined  under  the  4th  plea,  (if  deemed  a  ma- 
terial issue,)  rested  on  the  defendant  The  question  of  perform- 
ance on  the  part  of  the  plaintiff,  therefore^  could  not  arise  in  the 
case,  except  under  the  general  issue,  and  under  that  pka,  die  de- 
fendant cannot  be  permitted  to  show  any  failure  of  performance  on 
the  partofthe  plaintiff.  The  case  of  Eimev.  iSonger  seems  to  me 
to  establish  this  doctrine  dearly.    There  the  action  was  <m  the 
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covenant  bt  quiet  enjoyment  in  a  deed.   The  declaration  set  forth   ^^^^""^ 
the  covenant  and  averred  an  eviction.    The  plea  was  non  estfac'        ^ 
ton,  and  the  court  held,  that  under  that  state  of  the  pleadings,  the  v. 

plaintiff  was  not  bound  to  offer  any  proof  of  the  averments  in  his 
declaration,  nor  would  the  defendant  have  been  permitted  to  ques- 
tion the  (act  of  eviction,  if  he  had  not  put  it  in  issue,  by  a  notice 
annexed  to  his  plea.  So^  in  the  case  now  before  us,  the  averment 
of  performance  of  the  voyage  is  admitted  on  the  record,  by  the 
state  of  the  pleadings,  and  that  fact  eould  not  regularly  be  drawn 
in  question  at  the  trial.  The  same  doctrine  is  also  fully  recogniz« 
ed  in  Qardner  v.  Oardner^  [10  J.  J2.  47,  J  and  m  Tlumu»  v.  Wood, 
[4  Chumps  R.  185.] 

3.  But  if  this  were  otherwise,  I  am  of  opinion,  that  the  evidence 
in  the  case,  supports  substantially  the  averment  of  the  perform* 
ance  of  the  contract  on  the  part  of  the  plaintiff.  The  voyage  tmat 
SaiUa  Cruz  to  Havamnahj  was,  in  fact,  made.  The  deviation  to 
OraiweOy  and  the  consequent  delay  in  performing  the  direct  voyage^ 
were  the  acts  of  the  agent  of  the  defendant,  who,  by  the  terms  of 
the  charter-party,  had  the  right  to  detain  the  vessel  at  pleasure. 
But  for  his  interference,  we  have  a  right  to  presume  that  the  plain- 
tiff would  have  literally  fulfilled  his  contract,  and  he  is  fairly  to 
be  considered  as  being  willing  and  ready,  at  Santa  Cruz,  to  pro- 
ceed, and  as  offering  to  proceed,  directly  to  Havannah.  Upon  this 
view  of  the  case,  it  seems  to  fall  within  the  principles  laid  down  by 
theB.  C .  m  Fleming  v.  QUheriy  [3  /.  A.  5S 1 .  ]  The  defendant  hav- 
ing tumself  prevented  a  literal  performance  by  the  plaintiff,  shall  not 
avail  himself  of  a  non-performance,  which  he  has  occasioned.  A  ten- 
der and  refusal  are  held  to  be  equivalent  to  an  actual  performance. 

There  appears  to  me,  therefore,  to  be  no  weight  in  either  of  the 
exceptions  taken  by  the  defendant,  and  the  motion  for  a  new  trial 
must  be  denied. 

MotUmfor  a  new  trial  denied. 

[E.  Anthon,  AtVyfor  the  plffi    D.  GnhuD,  Jim.,  AWy  fie  the  d^] 

MU, — ^The  Chief  JoBtice  czpieued  a  doubt  whether  the  plaintiff  was  not  bound 
to  declare  upon  Uie  special  curcunutances  of  Uie  case,  showing  the  deriation  by  faia 
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Dm.T«iB|    fliitihn,  n  Trrll  ii  inrirf    Bat  as  the  olher  two  JiidgM  were  desily  of 
1M9.         that  thoTerdictmi^t  be  siwlMedythe  Chief  JiistMemo^oieioed  in  their 

BioaduiMr    and  gave  an  opiDioii  in  accordance  with  it. 
TW  Media. 


Co-oftfaecitT 
ofN.Y. 


John  Moaoiuqbr 


VCf9U$ 


The  Mechanics'  Fire  Insurance  Company  oT  the  City  of 

New-York. 

Tin  tenDi  "stock  in  trade,**  when  need,  in  a  policy  of  inettrBiMse,  in  lefeienoe  to 
the  biuntie«  of  a  nechanjc,  (a  baker  for  instance,)  indwde,  not  only  the  nato- 
lials  OMd  by  the  mechanic,  but  the  toob,  fixtures,  and  implements  necessary  far 
the  carrying  on  of  his  business. 

The  terms  '*  false  swcarmg,"  (it  seems,)  as  used  in  die  conditions  anneied  to  a 
fwdicy,  VRsan  an  intenlMnal  and  corrupt  mis-stalesnetfl,  under  oath,  for  the  pur- 
pose of  prosing  the  existence  of  property  not  lost,  or  of  overeharging  the  property 
destroyed,  or  concealing  thai  which  was  sayed. 

It  seems,  also,  that  silrcr  spoons,  and  articlesof  a  like  kind,  used  by  a  family  upon 
oidinary  occasions,  are  not  necessarily  excluded  from  the  risk  by  the  8th  condi- 
tion, ralotiYe  to  ptsle,  annexed  to  the  policy,  but  may  be  included  in  the  terms 
^household  foraiture,'*  Clueiy,— whether  family  perfnrftf  are  exdnded  by  the 
same  condition  as  pnMtngs,  to  be  specified  in  the  policy  7 

Where  the  jury  adopt  the  plaintifPs  statement,  as  to  the  loss  furnished  by  the  pre- 
fiminaiy  prooft,  without  sufficient  evidence  to  support  it,  the  oonrt  will  grant 
m  new  Irial,  and  compel  the  phunlifl'to  prwe  the  amount  ofhis  loss. 

The  defendants  insared  the  plaintiff  *^  one  thousand  dollars  on 
^Us  stock  in  trade,  as  a  bakery  and  on  household  furniture,  con- 
'^tained  in  a  framed  dwelling-house  and  bake-house,  front  and 
^  rear,  situated  at  No.  17  Thomas-street,"  for  one  year  from  the 
18th  day  of  March,  1828 :  and  this  action  was  brought  to  recover 
the  amount  of  a  loss  sustained  by  a  fire  which  took  place  on  the 
ISth  of  September  following. 

The  cause  was  tried  before  the  Chief  Justice.  At  the  trial,  two 
questions  were  raised  by  the  counsel  for  the  defendants :  one  as 
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to  the  ezteDt  of  the  plaintifB  right  of  recovery,  and  (ke  odier  at   Det.  Tenv 
to  the  amoaot  of  his  loss.    The  plaintiff  contended  Aat  the  words  ' 

^  stock  in  trade,**  covered  not  only  the  flour  used  by  him  in  his    ^o«^uig«r 
bake*hou8e»  but  also  all  the  implements  and  fixtures  belonging  to  The  Mwhaa- 
his  buaiDes8y-««uch  as  bread  troughs,  benches,  pans,  stoves^  scales  Co.  of  the  dty 
and  weights,  sieves,  knives,  baskets,  &c.  &c.    He  also  included  ^  ^^'^' 
in  his  schedule  (tf  stock,  a  horse,  waggon  And  harnesE^  used  in  the 
delivery  of  bread  to  his  customers;  and  he  called  several  bakers 
as  witnesses,  who  testified  that  aH  the  articles  included  in  the 
plaintiff's  schedule,  were  considered,  by  baken^  as  *<stoek  in 
trade.** 

It  apptored  firom  the  testimony,  that  thirty  barrels  of  flour, 
included  in  the  schedule  of  loss,  were  stored,  at  the  lime  of  the 
6re,  hi  a  9hed  leading  fit>m  the  bake-house  to  the  fr<mt  house, 
and  the  defendants  insisted  that  these  were  not  covered  by  the 
policy. 

Among  the  items  of  household  furniture,  for  the  loss'  of  which 
the*plaintiff  claimed,  were  included  five  portraits,  with  their 
frames,  twelve  nlver  table-spoons,  twelve  tea-spoons^  and  a  silver 
sugar-tongs.  These  articles,  the  defendants  contended,  were  ex- 
cluded from  the  risk  by  the  8th  condition  annexed  to  the  policy, 
which  provides  that  ''jewels,  plate,  medals,  or  other  curiosities, 
paintings  and  sculpture,  shall  not  be  included  in  any  insurance, 
unless  specified  in  the  policy.** 

It  appeared  also,  that  the  plaintiff  had  duly  presented  his  preli- 
minary proofs  of  loss,  but  his  testimony,  at  the  trial,  as  to  the 
amount  of  his  loss,  the  articles  destroyed,  and  then*  value,  was 
very  general  and  vague.  Indeed,  the  evidence  was  strong  to 
show,  that  the  household  furniture  was  saved ;  and  the  defen- 
dants insisted,  that  the  plaintiff  had  overrated  his  loss,  both  as  to 
the  quantity  of  die  articles  destroyed,  and  as  to  their  value ;  that 
he  had  brought  himself  within  the  provisions  of  the  Mi  condition 
annexed  to  the  policy,  as  to  **  false  swearing,**  and  that  there 
was  no  proof  upon  which  the  jury  could  rest  their  verdict 

The  Chief  Justice  charged  the  jury,  that  by  the  terms  '<  false 
swearing,**  as  used  in  the  conditions  of  the  policy,  was  meant  an 
attempt  to  defraud  the  company,  by  swearing  intentionally,  and 
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Dee.  Tenn,  ^  with  bad  motives,  to  the  existence  of  property  which  the  insiired 


bad  never  kMf,  or  by  greatly  overcharging  that  which  was  de- 
^ngw  |g|^y^j^  ^  ^^  acknowledging  that  which  had  been  £«ved.     If  in 

j^^j^^^^Hbiscase  there  had  been  such  ''false  swearing,''  he  charged  the 
C^^J^*^*  «Wury  to  find  a  verdict  for  the  defendants.  With  regard  to  the 
/  Items  of  household  furniture,  excluded  by  the  defendants  from  die 
Io8B»  he  remarked,  that  although  "  plate  and  paintings'*  were  not 
covered  by  the  policy,  unless  specified,  yet  he  doubted,  whether 
the  condition  could  be  applied  to  the  portraits,  or  silver  spoons 
specified  in  the  plaintiff's  schedule  ;  and  he  chaiged  the  jury  to 
consider  them  as  covered  by  the  policy,  that  the  question  might 
be  brought  before  the  court,  by  the  defendants,  if  they  should 
choose  to  do  so. 

With  regard  to  the  terms  stock  in  trade,  the  jury  were  charged 
that  those  terms,  when  applied  to  a  baker's  property,  must  be  in- 
tended to  mean  something  more,  than  when  used  among  mer- 
chants, from  whom  they  were  borrowed,  and  to  whose  business 
they  WQre  originally  applicable.  That  the  terms  when  used  in  a 
policy,  to  designate  the  property  of  a  mechanic,  must  be  taken  to 
mean  whatever  was  necesBary  for  tfie  conducting  of  his  business, 
and  in  this  case,  not  merely  the  flour  used  for  baking. 

As  to  the  value  and  amount  of  the  articles  destroyed,  the  jury 
were  instructed,  that  the  plaintiff  could  not  recover  for  the  flour 
stored  in  the  shed,  nor  for  items,  the  existence,  quantity  and 
value,  of  which  he  had  not  established  by  proof,  and  they  were 
charged  to  weigh  all  the  evidence  upon  these  points  carefully. 

The  jury  found  a  verdict  for  1,013  dollars  in  favor  of  the  plain- 
tiff^ and  the  coimsel  of  the  defendants  excepted  to  the  charge  of 
the  Judge. 

Mr.  P.  A.  Cowdry^  for  the  defendants,  now  moved  for  a  new 
trial,  first,  upon  the  ground  of  a  misdirection,  and  secondly,  because 
the  verdict  was  against  evidence.  Upon  the  first  point  he  con- 
tended,  that  the  terms  *' stock  in  trade"  as  used  in  the  policy,  did 
not  include  the  fixtures  and  implements  of  the  plaintifi^s  business, 
nor  his  waggon  and  harness ;  but  covered  merely  the  flour  and 
bread,  which  were  upon  the  premises  at  the  time  of  the  fire. 
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As  to  the  finding  of  the  jury ,  he  fuiflier  contended,  that  they  must   Dea  Teim, 

'.  have  relied  entirely  ujpon  the  oaihof  the  plainUiff  as  presented  by J — 

;  the  preliminary  proofs.  That  all  the  other  evidence  merely  show-  ^^  **' 

^  ed,  that  the  plaintiff  had  some  furniture,  same  fixtures,  and  some  T^^  pire  iJi. 
l^  stock  in  trade ;  but  the  amount  and  value  of  the  same  was  in  no  CoJ  of  the  city 
^  way  shown,  except  by  the  plaintiff's  own  swearing.    As  the  proof 

upon  all  these  points  was  entirely  defective,  ha  insisted,  that  anew 

trial  ought  to  be  granted. 


JIfr.  /  .Ail&ofi,  eomrOf  for  the  defendants,  contended,  that  the 
Chief  Justice's  construction  of  the  policy,  was  entirdy  correct,' 
and  that  there  was  evidence  enough  to  warrant  the  findmg  of  the 
jury. 

'    \ 

Per  Curiam.  The  terms  **  stock  in  trade"  asused  in  the  policy, 
are  to  have  a  more  extended  meaning  in  this  case,  than  in  their 
ordinaiy  application  to  the  business  of  merchants.  The  plaintiff 
was  a  baker,  carrying  on  business  in  a  Kmited  way.  On  the  day 
of  the  fire,hi8  whole  stock  of  ire»{  was  upon  his  cart,  and  he  con- 
tends, that  in  order  to  give  eiieet  to  the  mtention  of  the  parties, 
his  fixtures  and  implements  of  business,  must  be  considered  as  co- 
vered by  the  policy.  We  think  the  policy  protected  every  thing 
which  was  necessary  for  the  carrying  on  of  the  plaintiff's  busi- 
ness ;  and  such  ought  to  be  the  construction  in  all  cases  relating  to 
the  pursuits  of  mechanics.  The  construction  contended  for  by  the 
defendants,  is  altogether  too  narrow ;  and  would»  inmanyinstdnces, 
entirely  defeat  the  principal  objects  of  insurance.  The  evidence 
shows,  that  the  meaning  given  to  the  words  by  the  presiding 
Judge,  at  the  trial,  corresponds  with  the  understanding  of  persons 
skilled  in  the  trade;  and  a  mechanic  who  insures  his  stock,  covers 
his  implements  of  trade  also.  The  meaning  of  the  terras  will  vary, 
according  to  the  business  to  which  they  are  applied.  The  stock 
of  a  merchant  comprehends  articles  entirely  different  from  the 
stock  of  a  iarmer ;  but  the  terms  in  all  cases,  apply  to  personal 
property  only.  By  ^ving  a  liberal  constructbn  to  the  policy 
under  consideration,  it  is  quite  clear,  that  the  intention  of  the  par- 
ties will  be  best  effectuated,  and  justice  thereby  be  done.    The 
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DM.Tani,    clwf gft  rf  the  Sudgt,  «t  the  trial,  was,  tbcwfeie,  cntifdy  corrBd, 

1  BAA 

and  the  gromids  of  exception  are  not  welt  taken. 


BloMJiDger  j^^^  ufotk  tiie  second  point  raised  bj  the  defendants,  we  tbink 
S^v^fi^  there  ooght  to  be  a  new  trial.  The  verdict  is  for  a  much  larger 
Co.  of  the  dty  amount  than  the  evidence  will  warrant.  The  jury  have  virtually 
adopted  the  plaintifTs  own  statement  of  bis  loss,  as  the  basis  erf 
their  estimate,  deducting  therefrom  the  Hem  of  flour  stored  under 
the  shed,  which  the  Cluef  Justice  properly  instructed  thrai,  ou^ 
to  be  excluded.  There  is  no  evidence  to  show,  that  many  of  the 
items  charged  were  upon  the  premises  at  all,  at  die  time  of  the  fte. 
The  witness  who  aaisted  in  making  out  the  plaiatiff 's  stalenieDt, 
knew  nothing  of  the  household  fumitare;  and  the  proof  is  aboa- 
dant  to  show,  that  such  furniture  as  there  was,  was  saved.  The 
cause  must  be  tried  again,  to  ajscertain  the  amount  of  the  plaintiff's 
loss,  and  as  the  whc^  controversy  will  be  confined  to  the  itenrui  of 
the  plaintiirs  ci»im,  there  should  be  a  reference  of  the  cause,  to 
asoerlain  the  extent  of  the  loss  actually  sostained  by  the 


Jfew  trial  grmUtL 

[P.  A.  Cowdxy,  AWyM  the  deftu] 
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George  W.  Wallis  *  WallM 

V. 

ThePrendent 
vertUS  uid  DiractoFB 

of  the  MaQ- 
hattanCo. 

The  Peesident  and  Directors  of  the  Manhattan  Compakt. 

^  r 

The  lunacy  of  a  person  who  has  executed  a  power  of  attorney,  does  not  operate  ta 
Tevoke  it, — atieafft,  nstU  the  flict  of  hie  lunacy  baa  lieen  properly  eetiibliBhed  by 
unqointHm. 

The  plaintiff  haviag  depoaited  in  the  bank  of  thedoihndanta,  certain  a«ma  of  ni9> 
ney,  executed  a  general  power  of  attorney  in  faw  df  his  brother,  And  afterwards 
beeame  lunatic.  The  attorney  attempted  to  draw  the^  money,  thus  deposited, 
out  of  tiie  bank,  by  Tirtae  of  his  power ;  but  the  defendants  fefbsed  to  honor  his 
Qkecka,  inconwqfieBce  •f  the  lunacy  of  the  principal,  whe  wa»  then  in  an  «sy- 
hun  lor  mad  men ;  but  there  had  been  no  inqQisilien,  nor  proeeedBigs  at  cfaan* 
eery,  for  the  appointment  of  a  committee  of  his  estarte. 

Hbld,  that  the  power  was  not  revoked  by  the  lunacy  of  the  plaiotifl^  and  that  the 
defendants  were  bound  to  pay  interest  on  the  deposits,  from  the  commencement 
of  the  nut  to  the  lime  of  the  Judgment 

This  was  an  aedon  of^  assiimpsit,  broogiit  in  tte  naw  of  tbe 
piaiiififf,  to  recover  of  the  defeD^bats  a  bidanoe  of  1 1,MI9  dolhif% 
due  from  them,  for  deposites  made  ia  their  bank  bj  the  plaintifl^ 
and  for  coikctioiis  made  by  them  on  'bis  account.   - 

At  the  trial  of  the  caase,  it  appeared  that  the  plaiBtiif,|  at  the 
tune  the  action  was  cfmomeDced^'was  a  Imiatic,  and  iittbe  asyiaan 
near  New-Yovk ;  that  he  was  subject  lo  jSts.cf  hinacy,  but  had, 
dtiikig  a  hnuM  inteiral,  m  the  montli  of  Deceoiber)  ISST,  aad 
while  capable  »of  understanding  bis  own  ooncems«  grv«n  a  gene- 
ral power  of  attorney  to  his  brother,  WUUam  WaHis,  anthmisiDg 
him  to  transact  business  for  him,  and  attend  generally  to  his  af^ 
lain.  During  the  ^ring  of  the  year  1829,  aiker  ibe  pmnt  was 
giTen,  and  before  the  defiaand,  bevdinafter  mentioned,  was  made  cf 
the  defendants  by  William  Wallis,  the  piaantiff  became  insane, 
and  was  placed  by  his  friefids  in  the  aq^him,  where  he  remained 
until  the  4th  of  September,  1829,  when  he  was  pilt  en  board  a 
ship,  whidi  sailed  far  England,  (his  native  country,)  before  the 
time  of  the  trial,  wblch  tocdfc  place  iaOctetor  thereafter.    It  fiir* 
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Dep.  Ten^    ther  appeared,  that  on  one  occasioo,  before  the  power  was  exe- 

1 —  cuted,  the  Court  of  Chancery  had  been  compelled  to  interfere,  in 

V.  some  way,  in  relation  to  the  plaintiff's  property ;  but  no  comnui- 

Md  cSim^on  ^®  ^^  ^^  estate  was  ever  appointed,  nor  were  the  facts  relative  to 

of  the  Man-   {j^  proceedings  distinctly  shown.     It  abo  appeared,  fliat  the 

plaintiff  bad  been  insane  on  two  several  occasions  after  the  dale 

of  the  power,  and  before  the  bringing  of  the  action. 

On  the  second  of  May,  1829,  when  the  balance  in  the  Man- 
hattan Bank,  in  favor  of  the  plaintiff,  was  nearly  7000  dollars^  W3. 
Kam  Wallis  filled  up  checks  on  that  bank,  as  ailomey  iff  the  pUm" 
f^,  to  the  amount  of  5000  doUars,  and  made  application  to  the 
defendants  to  know  whether  the  checks  would  be  paid, — exhibit- 
ing, at  the  same  time,  his  power  of  attorney.  The  cashier  of  the 
bank,  knowing  that  the  plaintiff  was  a  lunatic,  and  in  the  asylum, 
and  perceiving  that  the  power  was  dated  at  a  previous  time,  de- 
clined honoring  the  checks,  until  the  counsel  of  the  bank  could  be 
consulted.  The  power  being  left  with  the  cashier,  afterwards^  on 
the  16th  of  May,  William  Wallis  again  made  application  at  the 
bank,  to  know  its  decision,  and  was  then  informed  that  Us  checks 
would  not  be  paid^  unless  die  original  power  of  attorney,  firomdie 
l^ntiff  to  him,  was  deposited  with  the  defendants*  This  the 
agent  refused  to  do,  stating  that  the  power  was  a  general  one^ 
authorizing  him  to  act  in  other  matters,  and  that  he  should  have 
occasion  to  use  it  in  the  state  of  Virginia ;  but  he  offered  to  leave 
an  authenticated  copy  of  the  original  power  at  the  bank,  if  diat 
would  be  satisfactory.  The  defendants  refused  to  accept  a  copy, 
and  refused  to  pay  the  checks  of  the  agent,  if  presented,  and  were 
then  informed,  that  they  would  be  held  answerable  for  mieregt  frem 
that  time. 

.  It  did  not  appear  that  any  checks  were  ever  actually  presented, 
or  that  ally  other  demand  of  the  money,  than  that  already  men* 
tioned,  was  made  of  the  defendants ;  but  between  the  second  of 
May  and  the  first  of  June,  the  balance  in  the  bank,  in  favor  of  the 
plaintiff^  had  been  swelled,  by  collections  on  his  account,  to  11,S59 
dollars ;  and  after  the  last  named  period,  this  action  was  com- 
menced. The  officers  of  the  bank  made  no  objection  to  the  pay- 
ing of  the  money  for  the  vrant  of  a  regular  demand,  but  were  per- 


THE  CITY  OP  NEW-TORK.  497 

fSsctly  ready  to  honor  the  agent's  checks,  if  they  coold  do  so  with    Dec  Term, 

safety  to  themselves.     No  indemoity  was  offered  or  required,  and  — * ; — 

the  sole  difficulty  in  the  case,  grew  oat  of  the  lunacy  of  the  plain-  r. 

tiff;  but  the  defendants  proved  that  it  was  their  invariable  usage  '^  ^Mre^on 
never  to  pay  money  standing  to  the  credit  of  dealers,  except  upon  ^^^  *J?"' 
ehecks  presented  at  the  counter  of  their  bank.  After  the  forego- 
mg  facts  bad  been  made  to  appear  by  the  plaintiff's  witnesses,  the 
defendants  moved  for  a  nonsuit ;  but  the  presiding  Judge  (Hoff* 
man)  recommended  that  a  verdict  should  be  taken  for  the  plain- 
tiff, subject  to  the  opinion  of  the  court  upon  a  case,  either  party 
having  leave  to  turn  the  same  into  a  bill  of  exceptions.  This 
course  having  been  assented  to  by  the  parties,  a  verdict  for  1 1,500 
dollars  was  returned  in  favor  of  the  plaintiff;  it  being  understood 
that  the  amount  due  should  be  adjusted  by  the  court,  (if  the  plain- 
tiff-was entitled  to  recover,)  so  as  to  give  or  disallow  interest,  nc^ 
cording  as  their  opinion  should  be  favorable  or  unfavorable  to  the 
jdcdntiff's  claim  therefor ;  but  if  the  court  should  decide  that  the 
action  could  not  be  maintained,  then  a  nonsuit  was  to  be  entered. 

1 

A  case  having  been  afterwards  made,  Mr.  Slo$8(m^  in  behalf  of 
the  defendants,  contended,  that  the  actual  lunacy  of  the  plaintifl^ 
known  to  both  parties,  operated  as  a  revocation  of  the  power  pre* 
viousty  given.  He  conceded,  that  if  a  lunatic,  in  a  lucid  interval, 
were  to  give  a  power  which  should  be  afterwards  acted  upon  in 
good  faith,  that  the  rights  of  the  parties  under  the  power,  would  pro- 
bably be  protected.  We  do  not  contend  (he  said)  that  insanity  in  all 
cases  works  a  revocation  of  a  power  previously  given ;  but  we  insist, 
as  the  power  is  revocable,  that  where  all  the  parties  have  actual 
notice  of  the  situation  of  the  lunatic,  his  power,  as  to  them,  u  re- 
voked.    [2  Kents  dm.  \st  Ed.  505.] 

If  a  power  of  attorney  be  revocable,  then  the  power  of  revoca- 
tion must  include  in  it  the  power  also,  of  exercising  the  intention  to 
eontmue  it  The  person  who  grants  a  power,  is  supposed  to  exercise, 
at  aU  tbneSf  the  intention  of  continuing  it,  until  he  manifests  the 
contrary  by  an  act  of  revocation.  If  a  crisis  shall  arrive  in  his 
mind,  whereby  he  cannot  manifest  a  volition  to  cotUhme  the  power, 

then,  in  contemplation  of  law,  it  is  revoked.    The  continuance  oi 
VOL.  II.  63 
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''"^aXf*'   ^^  power  depends  upon  the  question,  whether  be  who  granted  il, 

. remains  disposed  to  continue  it.     Take  away  the  exercise  of  hb 

T.  will,  deprive  him  of  the  power  of  volitioD,  and  he  can  no  longer  be 

Aod  iSrectora  ^^  ^^  continue  the  power  granted,  or  wish  for  its  duration  ;— as  in 
"^^unCo****^  the  case  of  a/eifM  »ofe, — while  she  remains  single,  she  can  grant  a 
power ;  if  she  marry,  she  can  no  longer  exercise  a  control  over  the 
subject  of  the  power,  and  the  marriage  therefore  operates  as  a 
revocatbn  of  it.  [2  Kenes  Com.  506.  5  East,  266.  BoL  Mr. 
S31.  Mon.  W,  jMeSf  S88.] 

So  if  a  will  be  made  by  a  lunatic  during  his  lunacy,  the  will  is 
void.  Why  ?  Because  he  has  no  power  of  exercising  his  voli- 
tion. Every  thing  depends  upon  his  control  over  his  faculties 
and  when  disqualified  to  exercise  such  control,  the  power  previous* 
ly  granted  ceases.  This  position  does  not  extend  beyond  cases 
of  known  and  established  insanity,  and  it  is  not  intended  to  em- 
brace cases  of  mere  phrensy  from  sickness,  or  even  temporary  in- 
sanity, originating  in  incidental  causes. 

The  facts  here,  present  a  case  for  great  caution,  on  the  part  of 
the  bank.  The  power  was  dated  in  December,  1827,  yet  there 
was  no  attempt  to  exercise  it,  so  far  as  the  defendants  were  oon- 
cemed,  until  May,  1829.  The  bank  was  ready  to  pay  the  money 
if  they  could  do  so  with  safety,  and  they  will  not  regret  the  course 
pursued,  even  if  the  decision  of  the  court  should  be  agsdnst  them. 
But  the  plaintiff  in  any  event  is  not  entitled  to  interest.  Where 
money  is  deposited  in  a  bank,  to  be  drawn  out  whenever  the  pro- 
prietor of  it  may  think  proper,  in  order  to  charge  the  bank  with  in- 
terest, a  demand  of  payment  must  first  be  made.  Until  that  shall 
happen,  there  is  no  default,  and  interest  will  not  be  allowed  until 
a  wrong  of  some  kind  has  been  done  to  him  who  made  the  deposit 
In  ordinary  cases,  it  is  the  duty  of  the  debtor  to  seek  bis  creditor 
and  make  payment  of  the  debt  due ;  but  where  a  bank  is  concerned, 
no  such  duty  devolves  upon  its  officers.  The  proprietor  seeks  his 
money  where  he  placed  it,  and  no  default  can  happen  until  de- 
mand and  refusal  take  place.  [lEsp.Cas.  115.] 

Mr.  J.  J.  Roosevelty  contra^  for  the  plaintiff,  contended,  that  there 
was  no  necessity  for  a  specific  demand  of  payment  in  this  case,  be- 
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cause  the  acts  of  the  defendants  were  tantamount  to  a  waiver  of   Dec  Tenn, 

1889 

euch  demand.      They  did  not  put  their  refusal  to  pay  (he  said)  ;^— 

upon  the  ground  of  a  want  of  demand,  but  upon  the  agent's  want  y. 

of  power.     They  proffered  their  readiness  to  pay  whenever  they  ^/  wroeiit 


could  do  so  with  safety  to  themselves,  and  when  called  upon. to  say  *^*'j!?*^'**** 
whether  they  would  honor  the  agent's  checks  or  not,  they  dis- 
tinctly refused  to  recognize  his  authority,  unless  he  would  deposit 
with  them  the  evidence  of  his  power  to  draw  the  checks.  This 
evidence  the  agent  refused  to  part  with,  for  reasons  which  must  be 
perfectly  satisfactory  to  the  court ;  and  there  is  no  rule  of  law,  which 
could  compel  him  to  give  up  his  power.  The  suit  itself  is  a  suffi* 
cient  demand  to  charge  the  defendants  with  interest,  for  if  they 
wished  to  avoid  the  consequences  of  their  neglect,  they  should 
have  brought  the  money  into  court.  [United  States  Bank  «•  7%« 
BmUc  of  Oeorgia,  10  Wheat.  R.  333.] 

11.  The  lunacy  of  the  plaintiff  was  no  revocation  of  the  power. 
He  was  competent  to  make  the  power  when  it  was  granted,  and 
his  subsequent  insanity  could  not,  per  se,  revoke  it.  If  the  posi-. 
tion  contended  for  by  the  defendant's  counsel,  were  true,  there 
would  be  no  safety  in  the  authority  conferred  by  any  power  of 
attorney. 

There  can  be  no  lunacy  which  will  revoke  a  power,  until  the 
fact  is  shown  by  proper  proceedings  out  of  Chancery.  When  a 
committee  is  appointed,  the  power  may  cease,  but  not  before. 

Per  Curiam.  Although  the  authority  of  an  agent  may  be  re- 
voked by  the  lunacy  of  his  principal,  yet  the  existence  of  the  lu-> 
nacy,  before  it  can  have  that  effect,  must  be  established  by 
inquisition.  There  would  be  no  safety  in  admitting  any  other 
evidence  of  a  fact,  which  is  to  have  an  operation  so  extensive; 
and  sound  policy  requires  us  to  adopt  this  rule.  It  is  conceded 
by  the  counsel  for  the  defendants,  tiiat  the  mere  existence  of  lu- 
nacy, cannot  per  se^  operate  as  a  revocation  of  the  power,  because 
the  disease  being  often  of  a  temporary  character,  may  exist,  and 
yet  be  removed  within  any  given  period  of  time.  If  the  mere 
ftct  of  lunacy  operated,  like  death,  to  revoke  the  power  instantly, 


500  CASES  IN  THE  SUPERIOR  COURT  OF 

I 

Dee.  Term,  then  any  acts  done  under  it,  during  the  existence  of  the  disease, 

181S. 


would  be  void,  even  if  the  parties  were  knorant  of  the  principaFs 
T.  situation.     This  is  certainly  not  the  law  upon  the  subject.     The 

•od  Directora  ™^^^  existence  of  lunacy  never  operates  to  revoke  a  power,  untfl 
^IJ^'^^  the  fact  is  judicially  established  by  proper  proceedings  in  Chanceiy. 
In  such  a  case  there  can  be  no  objection  to  allowing  the  eSdci^ 
which  the  lunacy  thus  proved,  might  have  upon  the  power ;  for  a 
committee  would  then  be  appointed  to  take  charge  of  the  prin- 
cipal's estate.  Due  notice  would  be  given,  and  all  the  parties 
having  an  interest  in  the  subject,  would  be  apprized  of  the  true 
state  of  facts,  and  thus  be  put  upon  their  guard. 

In  this  case  there  is  no  evidence  to  show,  that  any  proceedings 
have  been  had,  to  establish  the  fact  of  lunacy  before  the  proper 
tribunalSf  although  it  is  said,  that  on  a  former  occasion,  some  ap- 
plication (the  nature  of  which  does  not  distinctly  appear) 
made  to  the  Court  of  Chancery,  in  relation  to  the  plaintiff's 
tate.  This  evidence  serves  to  show,  that  during  the  existence  of 
the  power,  the  plaintiff  had  been  afflicted  with  this  disease  more 
than  once,  and  had,  during  the  same  period,  a  lucid  interval ;  for 
there  could  have  been  no  other  reason,  why  the  proceedings  in 
chancery  were  suspended,  and  finally  dropped.  Under  every  as- 
pect of  the  case  then,  the  only  rule  which  the  court  can  safely 
adopt,  is  to  conoder  the  power  as  subsisting  and  operative,  until 
the  fact  of  the  plaintiff's  lunacy  shall  be  established  by  a  proper 
course  of  legal  proceedings. 

In  this  view  of  the  subject,  it  is  quite  clear,  that  the  defendants 
were  bound  to  honor  the  checks  of  the  plaintiff's  agent,  and  that 
they  had  no  legal  excuse  for  withholding  the  money  deposited  in 
their  bank.  It  could  not  be  necessary  for  the  plaintiff  to  prove  a 
formal  demand,  before  the  commencement  of  the  suit,  because 
the  evidence  shows,  either  that  there  had  been  a  sufficient  demand, 
or  a  waiver  of  it  on  the  part  of  the  defendants.  It  was  proved,  at 
the  trial,  that  after  some  negotiation  on  the  subject,  the  cashier  of 
the  bank  finally  proposed  to  pay  the  money  now  claimed,  if  the 
original  power  of  attorney  were  deposited  with  the  defendants ; 
and  this  requisition  not  being  complied  with,  the  refusal  to 
was,  in  the  end,  distinctly  put  upon  that  ground. 
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Now  it  is  quite  clear,  that  the  defendants  had  no  legal  right  to    I>ec  Temi, 
require  the  deposit  of  the  original  power.    Being  a  general  power,  . 


lVaJ]is 

it  was  the  right  of  the  attorney  to  retain  it,  and  in  offering  to  give  y. 

an  attested  copy  of  it,  he  did  all  that  the  defendants  could  pro-  '^^  k^w 
perly  require.  Having  thus  placed  their  refusal  to  pay  on  an  unte-  ®^**^  *^- 
nable  ground,  the  defendants  cannot  now  set  up  as  a  defence,  the 
want  of  a  formal  demand,  which  was  not  alleged  by  them  at  the 
time.  They  finally  recognized  the  authority  of  the  attorney  to 
receive  the  money,  and  the  plaintiff,  upon  the  evidence  in  the 
case,  is  entitled  to  recover.  There  must,  therefore,  be  judgment 
for  the  plaintif]^  for  the  amount  of  his  deposits,  together  with  in- 
terest thereon,  from  the  commencement  of  the  suit 

Judgment  for  the  plakU^. 

(J.  J.  RooMvelt,  ditl'y  JhrtiUpff.   W.  SloMon,  AtTyfartke  deft.] 

See  Kent's  Com.  (S.  edi.)  toI.  3.  p.  645,  and  the  ceses  there  cited,  namely, 
Hnddleeton'B  case,  cited  in  8  Vee.  34.  1  Swanst  R.  614  n.  Sayer  ▼.  Bennett, 
1  Cox's  Cas.  107.  Waters  v.  Taylor,  S  Yes.  &  6ea.  301.  Inst.  8.  18.  1.  Bell's 
Com.  Vol  1,  p.  489. 
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Lewis  Wilcox. 

Where  a  petty,  upon  an  affidavit,  sets  forth  thc/odt  which  he  wishes  to  esUbliihj 
under  a  commission  to  a  foreign  country,  and  shows  that  those  facts  can  only 
he  proved  by  persons  in  the  employment  of  his  antagonist,  whose  names  are 
known  to  htm,  the  court  will  either  permit  the  commission  to  issue 
without  the  names  of  the  witnesses,  or  grant  a  stay  of  proceedings  ontil  tfanr 
n«nes  can  he  asceitained. 

Mr,  J.  JlfUhoHt  for  the  defendant,  moved  that  a  commissioii 
which  had  been  granted  in  this  cause,  to  take  testimony  at  Trieste, 
should  issue  generaUy^  without  the  names  of  the  witnesses  to  be 
examined,  or  that  a  stay  of  proceedings  should  be  granted  until  the 
plaintiffs  would  disclose  the  names  of  their  clerks,  in  Trieste,  who 
were  the  witnesses  to  be  examined.  He  read  an  affidavit  of  the 
defendant,  setting  forth  the  facts  which  he  wished  to  prove,  and 
showing  that  the  clerks  of  the  plaintifls,  at  Trieste,  were  the  only 
witnesses  who  could  give  the  information  sought,  as  it  related  to 
their  accounts.  It  appeared  that  one  of  the  plaintiffs  resided  at 
New-York,  and  the  other  at  Trieste;  and  the  defendant  alleged, 
that  the  transactions  out  of  which  the  controversy  grew,  took  place 
at  Trieste,  and  could  only  be  proved  by  persons  in  the  employment 
of  the  plaintiffs  there,  whose  names  were  unknown  (o  him. 

Mr.  CtUtingy  for  the  plaintiflb,  resisted  the  application,  upon  the 
ground  that  the  act  relative  to  commissions,  [\  R.L,  519,]  requires 
that  the  names  of  the  witnesses  should  be  inserted  in  the  commis- 
sion. 

Per  Curiam.  The  act  in  question  must  have  a  reasonable  con- 
struction.    If  a  particular  officer  were  to  be  examined,  whose 
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name  was  unknowriy  ((he  Attorney  General  of  a  particular  state, 
for  instance,  whose  testimony  raight  be  material,)  the  commission 
might  be  issued  gfenerally,  to  take  the  testimony  of  that  officer, 
without  inserting  his  name. 

In  this  case,  the  defendant  wishes  to  examine  the  clerks  of  the 
plainti£&',  at  Trieste,  whose  names  are  unknown  to  him.  He  sets 
forth  by  affidavit  the  facts  which  he  wishes  to  prove,  and  asks 
either  for  a  general  commission  to  take  the  testimony  of  those 
clerks,  or  for  a  disclosure  of  their  names,  or  for  a  stay  of  proceed- 
ings, until  they  can  be  obtained  from  other  sources.  This  is  not 
a  fishing  commission,  for  tl^  facts  sought  to  be  proved,  aie  all 
di8Ck)eed.  The  application,  on  the  contrary,  is  perfectly  reascma* 
ble,  and  if  the  plaintiff,  who  resides  here,  will  not  disclose  tbe 
names  of  his  clerks,  the  defendant  may  either  issue  his  commisoon 
generally,  to  take  the  testimony  of  the  clerks  at  Trieste,  or  have  a 
slay  of  proceedings  until  tlieir  names  om  be  asoertaioed  4som 
other  sources. 

Motion  grarUeii. 


Dec  Tom, 

18S9. 


[F.  R  Gutting,  AtVyfar  the  piffs.    E.  Anthon,  AtVyfar  tht  d^.\ 


•\*ol<.*«Thd  defetida&t,  in  tKe.&st  iiistanee,  moved  for  a  eomnioeiom  to 
certain  iodtvidoala,  whose  names  were  set  forth'  ;'--bttt  the  plaintifib  showed  tliat 
they  were  persoos  who  were  concerned  in  the  tninsacdons  in  controversy,  and  di- 
rectly interested  in  the  event  of  the  suit.  The  court  reflised  to  allow  the  commia- 
sion  for  this  reason,  and  the  defendant  then  made  the  application  above  descrfbed. 
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^5cS!"  '''"  HAaLJBM  Canal  Compant 


vernu 


MO8BS   B.   SSIXAS. 

A  ■iibacriber  to  the  itock  of  an  incorporated  company,  haa,  by  the  act  of  anbocn^ 
ing^  such  an  interest  in  the  atock  of  the  company,  as  will  fiimiah  a  aafficknt 
eonaderation  to  support  a  promise  on  his  part,  to  pay  the  amoont  of  his  subao^ 
tion.  And  the  remedy  of  the  company  for  the'non-payment  of  the  iniilalmfiirt% 
doly  called  for,  according  to  die  tenns  of  the  sobscriptioii,  is  not  confined  to  a 
Jmfeiimt  of  the  8hares,^-bat  they  may  maintain  an  action  of  osnaiyiiC,  upon  the 
promise  contained  in  the  subscription,  for  the  amount  of  the  instalmenta. 

The  subscriber,  who  pays  the  amount  of  his  subscription,  can  compel  the  company 
to  furnish  bun  with  a  proper  certificate  of  his  stock ;  and  where,  by  the  tema  of 
•nbeeriptbn,  the  fint  instalment  was  not  to  become  payable,,  until  a  eettaii 
amount  of  stock  was  subscribed  for,  a  call  for  the  first  instalment,  was  deemed 
tantamount  to  a  tietfec  to  the  subscriber,  that  the  requisite  amount  had  been 
taken  up» 


Assumpsit  to  recover  of  the  defendant  the  amount  of  his  sub- 
scription to  the  capital  stock  of  the  Harlem  Canal  Company. 

The  declaration  contained  five  counts.  The  first  set  forth  the 
act  incorporating  the  plaintiffiiy  [Vol  7,  L.  JV*.  7.  S70  e.,]  for  the 
purpose  of  constructing  a  canal  in  the  twelfth  Ward  of  the  dty  of 
New-Tork,  at  any  point  between  95th  and  ISSth  streets,  so  as  to 
open  a  water  commuuication,  across  the  idand,  between  Harkem 
Creek  and  the  North  River.  That  a  share  in  the  capital  stock  of 
said  company  was  to  be  fifty  dollars ;  and  that  the  defendant,  on 
the  17th  day  of  September,  1827,  '*  for  the  purpose  of  becoming 
**  a  member  of  the  said  company,  and  interested  in  the  stock 

thereof,  promised  and  agreed,  to  and  with  the  plaintifls,  to  take 

a  large  number,  to  wit,  oxteen  shares  of  the  capital  stock  of  the 
^*  said  company,  and  then  and  there  subscribed  for  said  sixteen 
**  shares^  and  agreed  to  pay  for  the  same  at  the  time  and  in  the 
**  manner  followiug,  that  is  to  say,  that  as  soon  as  a  sufiicient 
**  amount  of  stock  should  have  been  subscribed,  to  justify  the  com- 


€€ 
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mencement  of  the  work,''  ten  per  cent.  **  of  the  amount  should    ^' J®™*» 


'  ^  1829. 

•*  be  paid  into  the  hands  of  Henry  Poet,  Sylvanus  Miller,  and  — 

**  William  Kent,  Esquires,  as  trustees,  to  be  by  them  paid  over;     CuudCo. 

^  on  account  of  the  land  and  expenditures  of  the  canal,  from  time  ^' 

**  to  time,  as  the  work  should  progress,  and  as  the  same  might  be 

**  required,  but  in  such  manner  that  the  contractors'*  **  should  be 

^*  constantly  in  adrance  to  the  company,  in  expenditures  for  land 

**  and  on  the  canal,  to  the  amount  of  at  least  20,000  dollars,  until 

**  the  work  should  be  finished ;  the  balance  of  subscriptions,  with 

*'  interest,  should  become  due  as  follows:  viz.  ten  per  cent,  in  two 

**  months,  ten  per  cent  in  four  months,  ten  per  cent  in  six  months, 

**  ten  per  cent,  in  eight  months,  and  ten  per  cent  in  ten  months^ 

**Jrom  the  Hme  the  first  instalments  were  called  for;  the  balance  ot 

**  forty  per  cent  when  the  canal  should  be  finished." 

The  declaration  then  averred,  that  ^  afterwards,  to  wit,  on  the 
17th  day  of  November,  in  the  year  1827,"  an  amount  of  stock, 
sufficient  to  justify  the  commencement  of  the  work,  to  wit,  8000 
shares,  amounting  to  the  sum  of  400,000  dollars,  having  been  sub- 
scribed  for,  the  first  instalment  of  ten  per  cent,  was  called  for  by 
the  said  plaintiflb,  and  directed  to  be  paid  on  the  4th  day  of  De- 
cember, then  next,  into  the  hands  of  the  said  trustees,  pursuant  to 
the  said  terms  of  subscription,  **  of  which  the  defendant  after- 
wards, to  wit,  on  the  siad  4th  day  of  December,  had  notice ;"  by 
means  whereof,  and  in  pursuance  of  the  said  agreement  and  pro- 
mise, the  said  defendant  became  liable  to  pay  for  the  said  shares 
of  stock  as  follows:  to  wit,  ten  per  cent,  on  the  said  4th  day  of 
December,  and  five  other  instalments  of  ten  per  cent  each,  with 
interest  from  the  said  4th  day  of  December,  in  two,  four,  six,  eight, 
and  ten  months  thereafter.  And  1i)eing  so  liable,  the  defendant, 
m  eonsiieratwn  thereof  promised  the  plaintiffs  to  pay  the  said  seve- 
ral instalments  in  the  manner  above  specified.  Nevertheless,  the 
defendant,  although  often  requested,  &c.,  had  not  paid  the  said 
several  instalments,  or  any  or  either  of  them,  or  any.  part  thereof 
to  the  said  Henry  Post^  Sylvanus  ./IftUer,  and  WUUam  JSTenl,  or  either 
of  them,  or  to  the  plamt^Sy  but  to  pay  the  same,  had  refused,  &c. 

The  second  count  set  forth,  that  the  defendant,  *'  in  conridera- 

*^  tion  that  the  plaintiffs  would  allow  him  to  subscribe  for  and  take 
VOL.  II.  64 
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^^oZT""'    "  other  cixteen  shares  in  the  capital  stock  of  the  said  compaBfi 
"  —  **  and  to  be  entitled  to  the  privileges,  advantages,  and  eroolumeato 

Canal  Ca  '*  to  be  derived  therefrom,"  promised  and  agreed  to  pay  the  plain* 
lift  60  dollars  for  each  of  the  said  shares  so  subscribed  for  by  him, 
at  the  times  and  in  the  manner  specified  in  the  terms  of  aubsciqy- 
tion.  That  the  plaintiffs,  at  the  ume  aforesaid,  did  allow  the  de- 
fendant *'  to  subscribe  for  the  said  sixteen  shares  of  stock,  and  to 
^  become  entitled  to  the  privilq^  advantages,  and  emolumeniB 
^  arising  therefrom,  and  the  said  defendant  did  then  and  there 
^  subscribe  for  the  said  sixteen  shares,  in  a  certain  book  or  pqser 
^  called  a  subscription  book ;  and  by  that  subscripticui,''  pro- 
mised to  pay  the  plamtiffs  for  the  said  shares,  at  the  times  and  in 
the  manner  specified.  The  count  then  alleged,  that  a  sufficient 
amount  of  stock  having  been  subscribed  for,  to  justify  the  com- 
mencement of  the  work,  the  first  instalment  was  called  for  by  the 
plaintiflb,  and  the  defendant  was  required  to  pay  the  same  to  tbe 
trustees  on  the  4th  day  of  December,  1827 ;  but  there  was  no  di- 
rect averment  of  notice  to  the  defendant,  that  an  amount  of  stock 
bad  been  subscribed  for,  sufficient  to  justify  the  commencement 
of  the  canal.  In  other  particulars,  the  second  count  did  not  diflfer 
essentially  from  the  first. 

To  these  two  counts,  the  defendant  interposed  separate  general 
demurrers. 

[By  the  6th  section  of  the  act  incorporating  the  Harlsem  Canil 
Company,  it  is  provided,  that  **  it  shall  be  lawful  for  the  directon 
*^  to  call  and  demand  from  the  stockholdars  respectively,  all  such 
**  sums  of  money  by  them  subscribed,  at  such  times,  and  in  such 
<*  proportion  as  they  shall  see  fit,  under  pom  offarfeiture  of  their  rs- 
^*  spective  shares,  and  all  previous  payments  made  thereon,  if  such 
^*  payments  be  neglected  for  the  space  of  ten  days  after  the  same 
**  ought  to  have  been  made,  and  thirty  days  previous  notice  of 
**  said  call  and  demand  shall  have  been  given,"  agreeably  to  the 
provisions  of  the  act] 

The  cause  was  argued  by  Mr.  Judah  and  /.  B.  TaUmadgtj  E$q.^ 
for  the  defendant,  and  by  Mr.  J.  L.  Jlfofoti  and  JIfr.  AnUum^  for 
the  plaintiffs. 
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To  the  first  count,  it  was  objected,  I.  That  it  shows  no  eonridera^   ^glr™' 

taofi  for  the  defendant's  promise.     [14  John.  R  2S8.     9  lb.  217.  ■ '- — 

1   Cmn^s  Cos.  86.     Chit,  on  BUU^  70.  85.     5  Term  R.  482.     7     CanalCo. 
'*•  350.]  SeSaB. 

IL  That  the  pleuntifls  have  no  remedy  by  suU  for  the  recovery 
of  money  due  upon  subscriptions  for  shares  of  their  stock.  By  the 
6th  sectioi^  of  the  act,  their  power  over  this  subject  is  restricted 
to  forfeiture.  If  the  plaintifis  have  a  remedy  by  suit,  it  can  only 
be  by  a  special  action  on  the  case,f  or  a  non-compliance  with  the 
terms  of  subscription.  All  the  cases  which  have  been  decided  in 
our  courts^  upon  tbis  subject,  are  cases  relating  to  turnpike  com- 
panies^ which  have  the  express  privilege,  by  statute,  of  suing  their 
stockholders.     [1  R.  L.  829.] 

III.  The  dedaration  contains  no  averment  of  a  compliance,  on 
the  part  of  the  plaintiffi,  with  the  conditions  upon  which  the  de- 
fendant's promise  rested.  These  were  all  conditions  precedent, 
and  as  the  act  incorporating  the  plaintiffs,  is  a  public  act,  the 
court  may  take  judicial  notice  of  its  requirements.  1 .  It  does  not 
i^ppear  that  the  assent  of  the  Corporation  of  the  city  of  New-Tork 
to  a  commencement  of  the  work,  on  the  part  of  the  plaintifis,  has 
ever  been  obtained.  This  is  made  a  condition  precedent  by  the 
4th  section  of  the  act.  2.  It  does  not  appear  that  the  work  was 
begun  within  the  time  limited  by  the  act  of  incorporation,  nor  that 
it  ever  has  been  begun  at  all.  3.  It  does  not  appear  that  the  con- 
tnokfn  have  been  in  advance,  as  prescribed  in  the  agreement 

IV.  There  is  no  mutuality  in  the  contract^  and  the  claim  of  the 
I^aintiffi  cannot,  therefore,  be  enforced.  In  addition  to  this,  it 
does  not  appear  that  the  defendant  jpoMM^ed  the  shares  subscribed 
for,  nor  is  there  any  thing  in  the  agreenient,  upon  which  an  cw- 
MOfipnt  can  be  raised.  ^ 

With  regard  to  the  second  count,  the  same  exceptions  were 
taken,  and  the  want  of  an  averment  of  notice,  was  especially 
urged  as  an  objection.  And  it  was  contended  that  these  various 
defects  were  the  proper  subjects  of  general  demurrer.    5  Bos^ 
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Dee.  Term,    and  Pttl  S67.     Com.  Dig.  tU.  Pkader^  e.  IS.     1  CkU.  Plead. 
I!!!: —  320. 322.] 

The  Uaiiem 
Canal  Ce. 


T. 


For  the  plaintiffs  it  was  urged,  I.  That  the  interest  acquired  by 
the  act  of  subscribing  to  the  shares,  in  the  stock  of  the  compenj, 
was  a  sufficient  consideration  to  uphold  the  defendant's  promise  to 
pay  for  them,  and  that  such  consideration  was  sufficiently  ex- 
pressed in  the  declaration.  [1  Camt*s  Co.  86,  and  Ae  cates  dUd 
by  the  ArfaidanL  \Bma.R.70.  8  Man.  R.  IS8.  The  Bed.  4- 
Bridg.  Tvtm.  Co.  v.  J.  Q.  Jidame.]  The  character  of  the  trans- 
action, under  a  pubfic  act,  (which  fiiUy  appears  on  the  face  of  ike 
declaration,)  would,  for  the  purpose  of  fixing  a  liability  on  the  de- 
fendant, be  a  sufficient  consideration  to  support  his  promise.  But 
the  principle,  upon  which  the  objection  as  to  ihecondderaikm  rests, 
has  already  been  settled,  by  adjudications  in  our  own  courts  as  weO 
as  those  of  other  states^  and  it  can  hardly  be  considered  as  open  to 
discussion  here. 

II.  The  remedy  of  the  plaintiffs,  is  not  confined  to  a  forfeiture 
of  the  defendant's  shares. .  The  company  may  waive  the  for- 
feiture, and  rely  upon  the  promise,  and  their  remedies  are  cu- 
mutative. 

By  the  very  terms  of  the  subscription,  money  is  to  be  pud  be- 
fore the  work  is  commenced,  and  this  objection  to  the  remedy, 
would  deprive  the  company  of  all  power  to  collect  the  first  instal- 
ments. The  objection,  however,  is  not  a  new  one.  It  has  come 
up,  upon  other  occasions,  and  has  been  disposed  of  by  judical  tri- 
bunals.    [5  Mass.  R.  80.     Worchester  Turn.  Co.  v.  Wittmrd.] 

III.  As  to  the  conditions  precedent,  there  were  none  by  the 
terms  of  the  subseriptianf  except  that  a  sufficient  number  of  ^shares 
should  be  subscribed,  to  justify  a  commencement  of  the  work, and 
a  compliance  with  that  condition  is  expressly  av^red. 

lY.  As  to  the  other  objections  to  the  declaration,  they  are  not  the 
subjects  of  general  demurrer.  If  the  plaintifis  have  neglected 
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duties,  and  any  defence  to  this  action  arise  from  that  source,  it   Deo.  Tem, 

should  have  been  pkaded.  [1  CkU,  P.  229.   Cinn.  Dig.  Pkad.  C ^^ — 

81.]     Notice  to  the  defendant  is  sufficiently  alleged ;  but  if  not,     c^mI  Co. 
the  want  of  it,  is  not  the  subject  of  a  general  demurrer. 

Oaklet,  J.  [After  an  abstract  of  the  pleadings*]  The  prin-' 
<9pal  objection  made  to  the  first  count  of  the  declaration,  ii^  that  it 
does  not  set  forth  a  sufficient  consideration  ibr  the  defendant's 
promise. 

The  plaintiffi  being  a  body  corporate,  with  power  to  create  a 
stock  for  the  purposes  contemplated  by  the  act  of  incorporation, 
had  a  right  to  open  a  subscription  for  such  stock,  on  any  terms 
they  thought  proper  to  prescribe,  not  inconsistent  with  the  provi- 
sions of  the  said  act.  The  defendant  by  the  act  of  subscribing, 
became  interested  in  the  stock  of  the  company,  and  on  paying  the 
amount  of  his  subscription,  could  at  any  time,  compel  the  compa- 
ny to  give  him  a  proper  certificate  for  the  same.  It  is  now  the 
doctrine  of  the  Supreme  Court,  as  I  understand  it,  that  the  inte- 
rest thus  acquired  by  the  subscription,  is  a  good  consideration  to 
support  the  promise  to  pay,  and  that  an  action  may  be  maintained 
on  such  subscription,  though  the  corporation  may  possess  the 
power  q(  forfeiting  the  stock  for  default  of  payment.  [Goshen 
Turnpike  v.  Hurtin,  9  J.  R.  217.  3^  Dutchess  Cotton  Mam- 
factory  v.  Davis^  14  J.  R,  238.] 

The  avennents  in  the  declaration,  seein  to  me,  to  bring  the 
present  case  within  this  principle.  They  are  somewhat  informal, 
but  they  set  forth  the  agreement  of  the  defendant  to  take  the 
stoek,  and  the  fact  of  his  subscribing  for  it.  His  interest  in  the 
company  is  thereby  shown,  and  that  will  support  his  promise  to 
pay  the  instalments,  according  to  the  terms  of  the  subscription* 

The  second  count  of  the  declaration  sets  f<Mth  the  conaidefm- 
tion  of  the  defendant's  promise,  in  a  formal  manner,  and  is  clearly 
within  the  principles  of  the  cases  above  referred  to.  It  is  object* 
ed,  however,  to  this  count,  that  notice  to  the  defendant  is  not 
averred,  that  an  amount  of  stock  had  been  subscribed  for,  suffi- 
cient to  justiiy  the  commencement  of  the  canal.    By  the  terms 
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DMb  Tena,    of  Um  Bubecription,  the  fint  instalment  did  not  become  payable 

1899. 

until  80ch  an  amount  of  Block  was  subscribed,  and  the  other  ' 


stalments  were  to  become  due  at  stated  periods,  after  the  fint 
should  be  called  for.  It  is  averred,  that  such  a  call  was  made^and 
that  the  defendant  was  required  to  pay,  &c  If  any  notice  of  the 
amount  of  the  stock  subscribed  was  necessary,  I  am  inclined  to 
tfiink,  that  the  call  for  the  first  instalment  was  a  sufficient  notice. 
That  call  oould  be  made,  only  on  the  event  of  the  subscriptioo  of 
the  requisite  amount  of  stock,  and  the  defendant  having  notioe  of 
the  call,  was  thereby  necessarily  apprized  of  the  &ct,  of  a  soffi- 
cieat  subscriptioD  having  been  made.  The  donuirer  must  be 
overruled. 

JvAgmmXfw  \kt^^UikS§%  sn  As  dsiynrrr. 


The  Harljkm  Canal  Company  vemv  Joseph  C.  BrBAS* 

The  declaration  in  this  case,  was  exactly  like  that  in  the  pre- 
ceding ease  against  Seizes.  The  fifth  count  was  a  genaroione, 
stating  that  the  defendant  was  indebted  to  the  pk^ntifls  in  the  sum 
id  1600  doUais,  ^  for  moneys  due,  payable,  and  owing,**  from  the 
defendant  to  the  jdaintifls^  **  for  and  respect  of  divers,  to  wit,  six- 
teen shares  of  the  capital  stock  of  the  Harhom  Canal  Co.,  of 
which  the  '<  defendant  was  proprietor,''  '*by  virtue  of  divers  calb 
made  by  the  directors  of  said  company,"  for  the  same. 

To  the  first,  second  and  fifth  counts,  the  defendant  demurred 
speciallyi  and  pleaded  the  general  issue  to  the  third  and  fourth. 
The  third  count  was  substantially  like  the  second,  but  more  spe- 
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cific  m  iU  averments,  and  the  fourth  was  a  general  one,  for  rix-  ^^gl^""» 
teen  shares  of  stock  sold  and  delivered  to  the  defendant.     The  - 

The  Hailua 

causes  of  demurrer  assigned  to  the  first  count,  were,  1.  the  want     Canal  Co. 

of  consideration ;  2.  that  it  did  not  appear  from  the  count,  what  in-       spear. 

stniment,  if  any,  the  defendant  suhscribed,  nor  how,  nor  with  whom 

be  agreed  to  pay  for  the  shares  therein  mentioned ;  S«  that  there 

was  no  aTerment,  that  the  work  was  ever  commenced,  nor  does  it 

appear,  that  the  payment  of  the  first  instalment  was  requisite ;  4»  It 

does  not  appear,  that  the  contractors  were  ever  in  advance  to  the 

company,  in  expenditures  for  the  objects  mentioned,  to  the  amount 

of  20>000  dollars,  or  any  other  sum ;  nor  does  it  appear  to  whom 

the  five  instalments  were  to  be  paid.  5.  No  assumpcdt  or  promifle^ 

is  laid  in  the  count,  to  pay  the  first  instalment  nor  the  subeequeat 

ones  to  the  pkuntiffst  nor  does  it  appear  that  any  delivery  or  lea* 

der  of  a  certificate  of  stock  was  ever  made  to  the  defendant,  nor 

that  he  was  in  fact  a  stockholder.    6.  It  does  not  appear  how, 

nor  by  whom  the  first  instalment  was  called  for,  nor  ti^bat  notice 

the  defendant  had  of  such  a  call,  nor  that  he  was  ever  informed 

that  a  sufficient  amount  of  stock  had  been  subscribed  Ibri  to  jusAi^ 

the  commencement  of  the  work. 

To  the  eeeond  count  it  was  objected,  (in  additbn  to  the  excep- 
tions taken  to  the  first  count,)  that  in  one  part  of  the  count  it  it 
alleged,  that  the  defendant  had  promised  to  pay  the  first  inalaU 
ment  to  the  phmUffSf  and  in  another  part,  that  the  same  was  to 
be  paid  to  Post,  Miller  &  Kent,  as  trustees,  and  that  the  defendant 
was  required  to  pay  the  same  to  them  accordingly. 

To  the  fifth  count  it  was  objected,  that  it  was  defective  for  on- 
certain  ty,  and  that  it  did  not  show  how,  nor  by  virtue  of  what  vah 
dertakihg  the  defendant  was  Indebted  to  the  plaintiflb ;  nor  the 
amount  or  nominal  value  of  a  share  of  the  stock,  nor  the  defen- 
dant's engagement  in  relation  to  the  same.  8.  That  it  did  not 
appear  diat  the  defendant  had  ever  subscribed  for  such  stock,  nor 
how  he  became  a  proprietor  therec^  nor  bow  the  money  was  due 
and  payable,  nor  at  what  time,  nor  upon  whom  the  calls  for  pay^ 
ment  were  made,  nor  the  nature  thereof  nor  the  time  when  the 
money  demanded  became  due  and  payaUe  under  the  calls. 
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^^SM*"*       The  cause  was  argued  by  Mr,  /.  Ghrteiwood  for  the  defendant^ 
and  Mr.  AUhon  for  the  plaintifls. 

JIfr.  Chtenwood  Gonteoded,  that  the  three  counts  were  bad,  both 
upon  general  and  special  demurrer,  and  in  support  of  the  ad& 
tional  objection  to  the  second  count,  he  cited,  [5  Mats.  R.  p.  80. 
1.  Chit.  p.  S99.]  He  also  commented,  at  length,  upoa  the  points 
assumed  by  the  causes  of  demurrer,  and  upon  the  cases  cited  for 
die  [daintiflk 

Mr.  •AiAon,  eofitm,  maintained  his  original  propootioDs,  and 
Gontendedf  that  the  carUraet  being  made  with  the  plain^s^  the 
payment  was  to  be  mode  to  the  trustees,  as  their  agents  merely, 
and  that  the  action  was  well  brought  in  the  name  of  the  com- 
pany.    In  reladon  to  the  fifth  count,  he  cited,  2  Chit.  Plead.  53. 

Per  Cifriom.  The  two  first  counts  of  the  declaration  in  this 
case,  are  like  those  in  the  previous  one  against  Seixas,  and  the 
demurrers  to  them  must  be  overruled,  for  the  reasons  there  ^ven. 
The  defendant  has  not  made  his  objections  stronger,  by  assigning 
special  causes  of  demurrer ;  for  his  exceptions,  if  valid,  would  go 
to  the  foundation  of  the  action.  They  assume,  that  all  the  mat- 
ters of  duty  charged  upon  the  plaintiffs,  are  conditions  precedent 
to  their  right  of  recovery,  and  that  the  declaration  should  contab 
averments  of  a  performance  of  those  conditions.  We  do  not 
think  so.  As  soon  as  a  suffident  amount  of  stock  was  subscri- 
bed, to  justify  the  plaintiffs  in  the  commencement  of  the  work,  the 
defendant  became  subject  to  the  call  for  instalments,  and  having 
disobeyed  that  call,  he  is  liable,  in  assumpsit,  for  their  amount 
The  remedy  given  to  the  plaintiffs,  is  not  confined  to  a  forfdture  of 
the  stock ;  it  is  cumulative,  and  the  plaintiflb  may  resort  to  both 
remedies,  if  necessary. 

As  to  the  fifth  count,  the  objections  to  it  cannot  be  sustained. 
It  avers,  that  the  defendant  being  indebted  to  the  plaintiflbin  the 
sum  of  1600  dollars,  for  moneys  due  and  owing  from  him  to  the 
plaintiffs^  for  rixteen  shares  of  the  stock  of  that  company,  which  were 
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held  by  the  defendant,  in  consideration  thereof,  promised  to  pay    ^g^*™' 
the  same,  when  he  should  be  afterwards  requested.     Here  is,  no  ■     ' 

doubt,  a  valid  consideration  set  forth  for  the  defendant's  promise,  canal  Co. 
It  arises  from  the  indebtedness  of  the  defendant,  for  the  stock 
actually  held  by  him.  It  was  not  necessary  to  set  forth  the  ffum- 
ner  in  which  he  became  the  proprietor  of  the  stock.  If  he  owed 
the  money  to  the  plaintiffii  and  promised  to  pay  it,  he  is,  no  doubt; 
liable*  It  will  be  the  proper  occasion,  on  the  trial  of  the  cause,  to 
inquire,  whether  the  count  under  consideration,  must  not  be  sup- 
ported by  proof  of  an  actual  promise.  But  upon  demurrer,  an 
actual  promise,  if  necessary,  may  be  inferred,  for  the  purpose  of 
supporting  that  laid  in  the  declaration;  and  upon  the  trial, a 
promise  alleged,  in  general  terms,  may  be  ^supported  by  proof 
of  an  express  promise.  The  deniurrer,  therefore^  must  be  over- 
ruled. 

Judgment  for  the  plamt^s  on  the  demurrer ^ 
trithUofoetothedefandantep^. 

(J.  L.  Mason,  tiWy  far  tke  plff$,    J.  Qieenwood,  JiWyfar  tht  d^,] 


VOL.  II.  65 


514  CASES  IN  THE  SUPERIOR  COURT  OF 

DacTeniiy 
1829. 

T.  H.  V.  GARRET80N 

Henuteadand 
DooglaM. 

versus 


Benjamin  Hemstead  and  £.  Douglass. 

Wbsbb  an  onler  has  been  granted  for  a  stay  efproeeefings,  after  a  tiial,  io 
to  enabla  tlia  dafeadant,  agtinet  wkwa  a  weidict  haa  boen  obtawad,  to 
case  upon  a  bill  of  exeeptiooa,  a  Judge,  at  chamben,  may,  upon  caaa» 
ao  far  modify  the  order,  as  to  enable  the  plaintiff  to  pesfect  hia  jodgmeot  and 
issue  his  execution,  without  a  levy,  that  the  same  may  stand  as  secoiity. 

In  this  casey  the  plaintiflT  having  obtained  a  verdict  against  the 
defendant  upon  the  trial  of  the  cause,  an  order  was  granted  at 
chamberSy  by  Mr.  Justice  Hoffman^  staying  all  proceedings  for  14 
days,  in  order  to  enable  the  plaintiff  to  make  a  case  upon  a  biU  of 
exceptions.  Afterwards,  upon  the  application  of  the  plaintiflPs 
attorney,  showing  that  there  was  a  necessity  for  perfecting  the 
judgment,  that  it  might  stand  as  security  for  the  final  result  of  the 
cause,  the  Judge  so  far  modified  the  order,  as  to  enaUe  the  plain- 
tiff to  perfect  his  judgment  and  issue  an  execution,  toUhout  any 
authority,  however,  for  levying  the  same. 

Jlfr.  /.  •AtUhon^  for  the  defendants,  now  moved  to  set  aside  the 
modification  of  the  order,  that  the  plaintiff  might  thus  be  prohibit- 
ed from  perfecting  his  judgment. 

The  motion  was  opposed  by  Mr.  Howes,  for  the  plaintifl^  and 
denied  by  the  court 

[ W.  p.  Hawes,  AiPyfor  the  piff,    £.  Anthon,  AWy  fir  the  dtJL] 
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The  Utica  In- 

The  Utica  Ins.  Co.  verstu  George  Pardow.  ■umnwC^*. 


Pwdow. 


^e  plaintiflii  loaned  to  J.  h.  500  dollars,  upon  his  check  for  the  same  soniy  col- 
latcnlly  secured  by  tiM  deposit  of  a  promissory  note,  endorsed  byth6  defendant. 
The  ram  lidTutoed  to  L.  oonsitted  of  small  checks,  dmim  by  the  plaintiA  on 
tha  Tndesmon's  Bank,  having  the  general  appearance  of  bank  notes^  and  bmt 
intended  to  circulate  as  such.  They  were  not  redeemed  at  the  bank  on  which 
they  were  drawn,  but  by  the  plaintiffs  themselves  at  their  own  office.  L. 
having  failed  to  tepay  the  loan,  the  plaintiA  brought  an  action  on  the  note,  to 
which  the  endorsers  set  up  the  illegality  of  the  transaction,  under  the  reatraining 
Mt,  a«  a  defeaot.  Hau>,  that  the  giving  of  the  diecka  under  the' eticnm- 
staooes  of  the  case,  was  mU  a  banking  transaction,  nor  against  the  restiaiaing 
act,  and  that  the  plaintifls  were  entitled  to  recover. 

Assumpsit  upon  a  promissory  note  for  500  dollars,  bearing  date 
the  31st  of  March,  1828,  drawn  by  one  John  F.  Gannon,  in  fa- 
vor of  Jofieph  D.  Palmer,  and  endorsed  by  him  and  the  defendant. 

The  cause  was  tried  before  the  Chief  Justice ;  and,  at  the  trial, 
the  plaintifls  proved  by  one  Totten  that  the  note  in  question  came 
into  their  possession  about  three  weeks  before  its  maturity,  having 
l^een  deposited  with  them  by  James  Lynch  as  collateral  security  for 
check  of  the  like  amount,  drawn  by  him  on  the  Manhattan 
Company.  That  the  plaintiffs  advanced  to  Lynch  500  dollars 
upon  said  check  and  note,  m  their  own  checks^  pn  the  Tradesmen's 
Bank.  These  checks,  the  witness  also  testified,  were  drawn  for 
such  amounts  as  are  usual  in  the  ordinary  emissions  of  bank 
notes ;  they  were  printed  on  bank  note  paper,  had  the  general 
appearance  of  bank  notes,  and  were  intended  to  pass,  and  usually 
did  pass  as  such.  At  the  time  of  the  loan  to  Lynch,  and  for  some 
months  prevbusly  thereto,  these  checks  were  not  redeemed  at  the 
Tradesmen's  Bank,  (from  which  the  plaintiffs  had  withdrawn 
theur  funds,)  although  payable  there,  but  were  redeemed  by  the 
plaintiffs  themselves^  on  presentment  at  their  own  office  in  Wall- 
street,  according  to  a  notice  for  that  purpose  given  to  the  public. 
Lynch  being  called  as  a  witness  for  the  defendant,  testified,  that 
the  note  in  question,  wasgiv^i  in  renewal  of  a  previous  onediscount*- 
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D»b  Term,    ed  by  himself  out  of  bit  private  fimda,  and  that  the  plainlifflorigindU j 
■  —  had  no  interest  in  it  Itappearedalso,  by  hislestimoDy,  andthatof 

Th«  U^^  Tottcn,  that  the  plaintifis  had  been  in  the  habit  of  employing 


pj^^  Gannon  to  circulate  their  checks^  that  it  was  not  their  cufltom  to 
discount  notes,  but  they  often  loaned  money  on  collateral  eecn- 
lity,  and  usually  paid  their  losses  in  checks  hearing  a  general  re- 
semblance to  bank  notes.  At  the  time  this  note  was  discounted. 
Lynch  was  President  of  the  Utica  Insurance  Company,  and  dieie 
was  some  evidence  (found  chiefly  in  the  testimony  of  Grannon) 
from  which  an  inference  might  be  drawn  that  the  note  was  dis- 
counted for  the  plaintiffs. 

The  Chief  Justice  charged  the  jury,  that  if  the  original  note 
was  discounted  by  the  plaintiffs,  or  if  the  advance  td  Lynch  was  in 
fact  a  discount  for  him,  then,  that  their  verdict  should  4)e  for  the 
defendant ;  but  that,  if  Lynch  himself  discounted  the  original  note 
and  afterwards  borrowed  500  dollars  of  the  plaintifis,  and  depo- 
sited the  note  as  mere  collateral  security  for  his  own  debt, — then, 
that  their  verdict  ought  to  be  for  the  plaintiffs. 

The  counsel  for  the  defendants  contended,  that  the  facts  of  the 
case  disclosed  an  exercise  on  the  part  of  the  plaintifis  of  banking 
powers,  and  that  they  could  not,  therefore,  recover  on  the  present 
note.  But  the  Chief  Justice,  without  expressing  any  decided 
opinion  upon  any  of  the  questions  of  law,  declined  charging  the 
jury  to  this  effect,  and  the  counsel  for  the  defendant  took  excep- 
tions to  his  opinion  and  charge. 

The  jury  having  found  a  verdict  for  the  plaintiflb,  the  defen- 
dant now  moved  for  a  new  trial, 

Mr,  C.  (yCormorj  for  the  defendant,  contended,  that  the  loan 
to  Lynch,  on  the  security  of  his  check  and  the  note,  was  a 
banking  operation.  That  the  contrivance  of  issuing  *^  chechf^ 
upon  a  bank  in  which  the  plaintiffs  had  no  funds,  was  a  palpable 
evasion  of  the  statute.  The  Chief  Justice,  (he  said,)  treated  this 
case  upon  the  trial,  as  if  there  was  but  one  proceeding  by  which 
the  restraining  act  could  be  violated,  and  that  is  by  a  discount. 
The  statute,  in  enumerating  the  prohibited  operations  places 
"  issuing  notes"  in  the  fore  ground.    [2  JV.  F.  R.  L.p,  234.  sec.  2.] 


THE  CITY  OF  NEW-YORK,  617 

There  was  no  dispute  about  the  facU.    They  came  out  from  the    Dee.  Term, 
plaintiffs'  own  witnesses,  and  the  Chief  Justice  should  havecharged  

1      .  1         1      .  «         1  ^ .      1      1         :i    I  .         ^  The  Utica  In- 

the  jury  that  the  loan  to  Lynch,  on  his  check  and  this  note*  was  a   trance  Co. 
banking  operation,  in  violation  of  the  restraining  act  Pudow. 

11.  The  discount  made  by  Lynch^  for  Gannon,  being  made  with 
the  noUs  of  the  company,  Lynch  being  at  the  time  President  of  it, 
if  not  strictly  and  directly  acompaiqr  operation,  was  indirectly  sa 
It  was  connected  with  their  unlawful  trade  of  issuing  prohibited 
checks*  It  was  one  of  the  modes  by  which  thdr  officers  got  their 
checks  into  circolaticm,  and  was  so  clearly  an  act  in  furtherance 
of  their  views  in  the  issuing  of  the  checks,  that  justice  must  be  blind 
if  she  cannot  see  through  the  veil.  The  restraining  act  was  viola- 
ted by  the  loan  to  Lynch  from  the  company,and  also  in  the  loan 
by  Lynch  to  Gannon. 

JIfn  /.  L.  Qrahamt  ccntrof  for  the  jdaintiflk  The  jitfy  hamg 
decided  that  the  original  note  was  discounted  by  Lynch,  and  not  by 
the  plabtiffs,  and  that  the  transaction  by  which  he  passed  the  note 
in  question  to  the  plaintiffs,  did  not  amount  to  a  discount  of  it,  it 
is  difficult  to  see  what  question  remains. 

It  is  said  by  the  defendant's  counsel,  that  the  Chief  Justice 
ought  to  have  chained  the  jury  that  the  loan  to  Lynch  on  his  checl^ 
and  this  note  was  a  banking  operation.  From  this  remark,  it 
would  seem  that  he  has  not  adverted  to  the  case  of  this  company 
agidnst  Kipp,  [8  Cowen^a  JR.  £0,]  and  against  Scott,  [8  Cowfn's  Jl. 
717,]  where  it  is  settled  that  the  plaintiffs  have  a  right  to  lend 
money  on  personal  security ;  nor  to  the  case  against  Hewitt,  [1 
WtndatPs  R.  56,]  where  it  was  distinctly  stated  in  the  plea,  that  the 
plaintifis  were  engaged  in  banking  business,  and  that  the  note  de- 
clared upon  was  created  with  intent  to  have  it  discounted  by  the 
plaintiffs^  and  that  the  plaintifis,  with  a  knowledge  of  that  &ct,  did 
discount  it  in  the  usual  course  of  their  banking  operations. 

If  the  defendant  in  this  cause,  had  proved,  (which  by  the  by  he 
did  not,)  that  the  plaintiffs  were  engaged  in  banking  business,  still, 
as  they  had  a  right  to  lend  them  money  on  a  personal  security. 
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Dm.  T«ni»    tiie  only  hope  he  could  have  of  a  verdict,  was  to  show  that  the 

-i —  note  was  not  taken  on  a  loan  bat  on  a  strict  bank  discoaiit»  and 

Co,"  this  question  the  Chief  Justice  put  to  the  juiy,  though  there 


?wdow.     ^fti^cely  evidence  enough  on  the  part  of  the  defendant  to  wairani 
the  raising  of  it 

It  is  probably  unneeessary  to  allude  to  the  charge  requested  by 
the  defendant's  counsel,  and  delivered  by  the  court,  and  Che  ques- 
tion reserved  upon  it — for  if  this  note  was  not  taken  by  the  (daiii- 
tiflb  by  die  way  of  a  discount,  then  it  was  rtghtfolly  taken  by  them, 
unless  indeed  giving  three  checks,  having  the  appearance  of 
bank  notes,  instead  of  one  for  a  sum  of  fnoney,  makes  a  man  a 
banker. 

Ptr  Curiam.  This  was  an  action  on  a  promfasory  note,  dated 
March  Slst,  1828,  drawn  by  one  Gannon,  and  endorsed  by  the 
defendant  The  defence  relied  upon  is,  that  the  note  in  ques- 
tion was  discounted  by  the  plaintiffs,  in  violation  of  the  provisions 
of  the  Ikct  restraining  private  banking  associations,  and  is  there- 
fiKe  void«  According  to  the  testimony  of  Lynch,  the  note  in  ques> 
tion  was  a  renewal  of  a  former  note,  which  was  discounted  by 
him  out  of  his  private  funds^  the  plaintifis  having  no  interest,  di- 
lectly  or  indirectly,  in  the  original  discount  of  it.  It  also  appeared 
that  the  note  in  question,  shortly  before  it  fell  due,  was  deposited 
widitheplaintiflbby  Lynch, as  collateral  securityfor  the  pay  mentof 
a  cheek,  drawn  by  him  on  the  Manhattan  Bank,  dated  the  ttd  of 
May,  1828.  The  amount  of  the  check  was  advanced  to  Lynch, 
by  the  pkuntifls,  in  their  own  checks  on  the  Tradesmen's  Bank. 
The  Judge  charged  the  jury,  that  if  the  advance  of  the  money  to 
Lynch,  was  a  foan  on  the  deposit  of  the  note  as  a  pledge  or  colla- 
teral security,  the -plaintiffs  had  a  right  to  recover ;  but  if  it  was  a 
discount  of  the  note  by  the  pliuntifTs,  the  aotion  could  not  be  sus- 
tained, and  he  submitted  that  question  to  them,  on  die  testimony 
of  Lynch,  and  the  other  proofs  in  the  casa  The  jury  found  for 
the  plaintifis. 

The  charge  of  the  Judge  was  in  confomuty  to  the  decisicm  in 
the  ease  of  the  same  flain^n  v.  ScoU,  [8  CWmV  R.  71 7.  ]    The 
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Court  of  Errors  there  held,  that  the  company  was  aolhoriaed  by    D«c  Tenii» 

1S29 

its  charter,  to  loan  money  upon  notes  or  bonds ;  and  Lyneh's  . 1_ 

statement  of  the  transaction  (which  was  adopted  by  the  jury)  "^^^^^co"" 
shows^  that  in  the  presient  case,  there  was  no  discounting  of  the  v. 

note  in  the  ordinary  way  of  banking,  but  a  mere  loan  on  the  de- 
posit of  the  note,  which  had  been  previously  discounted,  with  bis 
private  funds. 

It  is,  t^owever,  insisted  by  the  defendant,  that  the  advance  made 
by  the  plaintiffs  to  Lynch,  in  cheirown  checks,  under  the  circum- 
stances, was  an  exercise  of  banking  privileges.     The  checks  in 
question,  were  printed  on  bank  note  paper,  were  drawn  for  small 
sums,  as  is  usual  with  bank  notes,  had  the  ^pearance  of  bank 
notes,  and  were  issued  by  the  plaintiffs  for  the  purpose  of  passing, 
a^d  usually  did  pass  as  suoh.     It  appears  also^  that  the  checks  io 
question,  though  made  payable  at  the  Tradesmen's  Bank,  were 
not  paid  there,  but  at  the  office  of  the  plaintiffs,  and  that  the  plain- 
tiffs had  no  funds  at  the  Tradesmen's  Bank..     The  statute  [2  JR. 
L.  2S4,]  makes  void  all  notes  or  securities  given  to  any  company, 
which,  without  authority  of  law,  shall  mue  noits^  receive  deposits, 
make  diacounts^  or  transact  any  other  business,  whbh  incorporated 
banks  may  or  do  transact;  by  virtue  of  their  corporate  powecs.    It 
has  been  decided,  that  the  Utica  Insurance  Co.  has  no  right,  by  its 
charter  to  cany  on  banking  business,  and  with  the  escception  of  the 
power  of  loaning  money  by  way  of  investment  of  its  capital,  it  fidia 
within  the  restrictions  of  the  act.  The  question  then  is,  wheiber  tha 
issuing  of  these  checks,  is,  in  truths  an  umng  o/notor,  within  tha 
fair  construction  of  the  restraining  act  That  act  must  be^eoastnisd 
strictly,  where  it  is  to  work  a  forfeiture,  although  the  objects  oi 
the  legislature,  so  fiir  as  they  are  disclosed,  are  to  he  carried  into 
effect    The  transaction  in  this  case,  cannot  fairly  be  constdeied 
as  a  carrying  on  of  banking  business.    The  plaintiffs  made  no 
discount  of  paper,  but  merdy  a  loan  to  Lynch ;  and  the  money 
was  to  be  obtained  by  a  presentment  of  their  checks,  the  amount 
of  which  they  were  bound  to  pay.    It  does  not  appear,  that  they 
gained  any  thing  by  the  transaction,  either  inter6£t>^  or  a»y-  olber 
benefit.    It  would  be  too  strict,  todeelare  their  security  finr  the 
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Dee.  Torm,   loan  at  utieriy  void ;  and,  after  some  heataiion,  we  have  come  to 


1899. 


the  concluflion,  (hat  the  pluntiflb  are  entitled  to  recover. 

Motion  for  a  new  trial  denied. 


Hugh  M'Keon  venue  David  Laite. 

A  pttitiMi  iot  a  dif0OT«7,  under  the  pfOYWone  of  Ae  rerised  etalale%  {y6L  %  ^ 
IMt)  WBmt  pteeeal  a  peeper  ceee  Ibr  tiie  equiuble  iaterpoeitien  of  the  ooocty  or 
it  wiU  be  denied.  And  where  the  petitioner  can  here  ell  the  relief  the  netnie  of 
hts  caie  requuea,  by  pOrsiiing  the  ordinary  practice  of  the  courts  of  law,  the 
poww  of  compelling  a  diioovery,  conferred  by  the  statute,  will  not  be  extiw 


This  was  a  petition  for  a  discovery,  under  the  provifidoos  of  the 
revised  statutes.  The  plaintiff  brought  an  action  of  debt  against 
the  defendant  to  recover  of  him  the  penalty  of  fifty  dollars,  [1  R. 
L.  5S4>  MC.  SO,  j  for  not  appearing  as  a  witness  in  a  certain  cause, 
wherein  M^Keon  was  plaintiff,  and  one  Caherty  was  defendant. 
It  appeared  by  the  petition  of  the  plaintiff,  (which  was  verified  by 
affidavit,)  that  the  erigte^d  mhpema  was  served  upon  the  defen- 
dant, instead  of  a  copy ;  that  the  defendant  receieed  the  original, 
retained  it  in  his  possession,  and  that  the  plaintiff  had  no  copy  in 
his  possession,  or  under  his  control.  He,  therefore,  prayed  fer  an 
order  to  compel  the  defendant  to  deliver  to  him  a  sworn  copy  of 
the  original,  or  to  deposit  it  in  the  office  of  the  elerk  of  this  court, 
that  he  might  take  a  copy,  to  be  used  as  evidence  at  the  trial  of 
the  cause. 

Mr.  J.  R.  Whitings  for  the  drfendani,  contended,  that  he  was 
not  bound  to  answer,  or  make  any  discovery,  which  might  subject 
him  to  a  penalty.      [He  cited,  1  Pet,  R^.  100.  104.    Bidwp  v. 
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Bishop,   TaikilFs  R.  17.  M.  1638.     Cory  v.  Mildmay,  lb.  7. 
Br%dg.  Eq.  Dig.  tit.  Discovery ^  vol.  I.  p.  217.] 

JUr.  D.  Orahamj  cofHira,  for  the  plaintiff,  relied  upon  the 
statute.  [2  IL  S.  199.  281.  He  cited  abo,  the  2Sth  ruk  of  the 
Smpreme  CaurL    2  Arch.  Prac.  196.    8  Anstr.  684.] 

Per  Curiam.  The  statute  upon  which  the  plaintiff  has  brought 
his  action^  can  hardly  be  considered  as  a  penal  one.  If  it  were» 
tibia  court,  following  the  practice  and  adopting  the  principles  of 
the  Courts  of  Equity,  would  refuse  to  grant  the  prayer  of  the 
petition.  But  the  act  in  question  is  to  be  viewed,  rather  as  a 
remedial  act,  and  we  may  grant  the  relief  sought,  if  the  peti- 
tiooer  has  presented  a  proper  case  for  our  interposition.  The 
courts  of  law  are  not  compelled^  by  the  provisions  of  the  revised 
statutes,  to  grant  relief  upon  all  occasions,  but  they  are  clothed 
with  a  discretion,  to  be  exercised  according  to  circumstances. 

In  this  case,  the  plaintiff  can  have  all  the  relief  he  requires,  by 
pursuing  the  usual  practice.  H^  may  give  the  defendant  notice 
to  produce  the  subpcena  at  the  trial,  and  if  he  refuse  to  do  so,  the 
plaintiff  can  then  give  secondary  evidence  of  its  contents.  The 
prayer  of  this  petition  must,  therefore,  be  denied  ;  but  we  deny 
it  without  costs,  and  wish  it  to  be  understood,  that  witnesses, 
who  disobey  the  process  of  subpcena,  must  abide  the  c<mse. 
queaces  of  their  disobedience,  and  will  not  meet  with  any  par. 
ticular  bvor  from  the  court 

Proffer  of  the  petition  deniedf  without  co$t$. 


0tl 
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[D.  Gmlwm,  Jan.,  AtPy^  thtpV*    J.  R. 
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Jas.  K.  Hamilton,  Administrator  of  Ouvbr  G.  Kane» 

versus 
William  T.  MCoun, 


One  M.*KibbeD,  having  a  claim  upon  a  Fire  Insurance  Company  for  a 
hia  policy  into  the  hands  of  the  defendant  (an  attorney  and  counaal  of  the  oowt) 
for  collection, — and  the  defendant  gave  him  a  certificate  that  the  policy  was 
in  his  possession  for  that  purpose.  Upon  this  certificate  M*Kibben  made  an 
endorsement,  authorizing  the  defendant  to  hold  the  poticy  eubjed  to  the 
order  of  Kane,  and  delivered  the  same  to  him. 

The  defendant  then  commenced  a  suit  on  the  policy,  recovered  and  reedfed 
the  sum  of  1400  dollars  thereon,  and  the  intestate  gave  him  a  written  nobcs 
of  his  claims  upon  M'K.,  which  appeared  lo  be,  chiefly,  for  certain  eela 
drawn  by  him  and  endorsed  by  one  Hill. 

The  defendant,  not  deeming  it  prudent  to  pay  over  the  money  thus  lecaived 
to  the  administrator  of  Kane,  an  action  was  brought  against  him  by  ths 
administrator,  to  recover  t)ie  amount  collected  on  the  policy. 

At  the  trial,  the  plaintiflTdid  not  produce  the  notes,  and  the  Judge,  holding 
that  there  could  be  no  recovery  until  the  notes  were  produced  or  ecco— ted 
for,  nonsuited  the  plaintiff  Held,  that  the  order  made  by  M'Kibbea,  with 
the  notice  to  the  defendant  of  the  intestate's  claim  under  that  order,  created 
an  equitable  assignment  of  M*K.*s  cause  of  action,  and  that  he  had  a  right, 
pnmA  facie,  to  receive  the  fund  without  producing  the  notes.  The 
was  therefore  eet  aside. 


AsBUMPBiT  for  money  had  and  received  by  the  defendant* 
belonging  to  the  estate  of  the  intestate.  It  appeared  at  the  trial, 
that  the  intestate  had  held  previously  to  his  decease,  certain 
notes  of  one  M'Kibben,  amounting  to  1475  dollars,  which  be 
had  paid  for  M^K.'s  benefit ;  but  what  had  become  of  the  notes, 
at  the  time  of  the  intestate's  death,  did  not  distinctly  appear. 

M'Kibben  had  placed  in  the  hands  of  the  defendant,  an  attor- 
ney and  counsel  of  the  court,  a  policy  of  insurance  for  collectioo, 
and  received  of  him  a  certificate  in  the  following  words : — *^  I 
**  have  taken  proofs  of  Mr.  M'Kibben's  loss  by  the  late  fire,  Na 
**  182  Bowery,  and  have  certified  to  the  Brooklyn  Fire  Insurance 
^  Company,  the  amount  of  his  loss  to  be  on  stock  3000  dollars, 
^'and  on  furniture  300  dollars,  and  this  I  believe  to  be  correct 
**  from  the  proofs  produced  before  me.     The  policy  remains  in 
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**  my  hands  to  await  the  answer  of  the  company.   (Signed)  Wm.    Dm.  T«nni 
•♦T.  M*Ck)un,  Feb.  14,  1827."  ^^^' 

.  Upon  this  certificate  M'Kibben  made  the  following  endorse-     **»™*<» 
xtient: — ^Wm.  T.  M'Coun,  Esq. — Sir,  I  hereby  authorize  you  to  ^  M«Coiib, 
hold  the  policy  of  insurance  expressed  in  the  annexed  note,  re- 
ceived from  you,  subject  to  the  order  of  Oliver  G.  Kane,  Esq., 
New-York,  15th  Feb.,  1827.     (Signed)     Hugh  M'Kibben. 

The  certificate,  thus  endorsed,  was  delivered  by  him  to  Kane, 
and  the  defendant  having  commenced  a  suit  on  the  policy,  re- 
covered a  judgment,  the  net  proceeds  of  which,  amounted  to 
1400  dollars. 

In  the  month  of  June,  1827,  Kane  gave  to  the  defendant  a 
special  written  notice  and  statement  of  his  claim  against  M'Kib« 
ben,  amounting  in  the  whole  to  1475  dollars. 

At  the  trial  of  the  cause  these  facts  were  proved,  but  the  plain- 
tiff did  not  produce  the  notes  against  M'Kibben,  which  laid  the 
foundation  of  the  claim  of  the  intestate  against  him.  The  de- 
fendant therefore  contended,  that  no.  recovery  could  be  had,  un- 
less the  notes  were  produced,  or  a  satisfactory  reason  for  their 
non-production  was  shown,  or  until  further  proof  was  offered  as 
to  the  debt  due  from  M'Kibben  to  Kane.  The  defendant  was 
ready  to  pay  over  the  money  to  the  person  who  had  the  rightful 
claim  to  it,  but  did  not  wish  to  assume  the  responsibility  of  pay- 
ing it  over  to  the  plaintiff  upon  this  evidence. 

The  presiding  Judge  (Hofiman)  being  of  opinion  that  the  notes 
should  be  produced,  or  their  non-production  accounted  for,  before 
the  plaintiff  could  recover,  nonsuited  him,  and  a  motion  was  now 
made  to  set  the  nonsuit  aside. 

Mr.  Anthon,  for  the  plaintiff,  insisted,  I.  That  the  order 
on  the  defendant  was  a  transfer  of  the  policy  of  insurance  to  the 
intestate,  and  that  after  notice  of  such  order,  the  defendant  be^ 
came  the  agent  of  the  intestate,  and  finally  received  the  money 
for  his  use.  The  intestate,  he  contended,  in  a  controversy  with 
such  an  agent,  was  not  bound  to  prove  the  amount  of  his  debt, 
but  had  a  right  to  receive  the  whole  sum,  being  liable  to  account 
to  the  drawer  only. 


T 
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Vm^Tmrn^      JL  That  the  plaintiff  could  only  be  required  to  prove^  in 

suit,  to  sustain  the  action*  that  there  was  a  subsisting  debt  Tint 
the  quantum  was  entirely  unimportant  as  between  these  contend- 
ll^oim«  iiig  parties,  and  enough  was  proved  on  that  head  for  the  pui  puses 
ot  this  action.  Even  if  the  transfer  had  been  entirely  grataitooi^ 
the  defendant  (he  said)  had  no  right  to  question  it  The  Judge 
therefore,  instead  of  nonsuiting  the  jdaintifi^  ought  to  have  direct- 
ed  a  verdict  for  the  amount  in  the  defendants  hands.  [Peyloa 
V.  EaOet,  1  Caine's  Rep.  Ses.    8  John.  R.  71.] 

Mr.  Staples^  contray  for  the  defendant,  contended,  that  the  or* 
der  did  not  indicate  that  any  debt  was  due  from  ITKibben  to 
Kane.  It  was  a  bare  authority,  he  said,  ccmstituting  the  latter 
the  agent  of  the  former,  and  this  power  was  subject  to  revoca* 
tion  at  any  time.  Kane  limited  his  own  claim  to  1475  doUan^  in 
his  notice,  whereas  M'Kibben's  loss,  as  indicated  by  the  oeitii- 
cate,  exceeded  three  thousand  doUars.  It  was  quite  evk 
therefore,  that  the  whole  amount  of  the  loss  was  not 
10  Kane,  and  the  evidence  did  not  show  that  the  power 
coupled  vrith  an  interest 

IL  The  plaintiff  was  bound  to  produce  the  notes  or  acooimt  for 
their  non-production.  They  were  in  the  hands  of  die  intestate, 
who^  at  most,  could  only  have  received  the  order  as  collaien} 
security  for  the  notes*  If  this  money  be  paid  to  the  jdaintiC 
what  means  will  M^Kibben  have  of  resisting  the  payment  of  the 
notes,  in  a  suit  upon  them  T  The  defendant  is  the  agent  of 
M*Kibben  for  the  purpose  of  defending  hia  rights,  and  the  nsooey 
ought  not  to  be  drawn  out  of  the  defendant's  hands  upon  this 
evidence. 

Oaklbt,  J.  One  Jlf^JBTiMen,  having  a  policy  of  insuranee, 
made  by  the  Brooklyn  Fire  Insurance  Company,  and  a  loss  hair- 
ing taken  place,  lodged  it  in  die  hands  of  the  defendant,  an  attor- 
ney, for  collection.  On  the  14th  of  February,  1827,  the  defen- 
dant gave  a  written  certificate  that  the  policy  ranained  in  his 
hands,  and  on  the  next  day  lU^Kibben  endorsed,  on  the  oertificale, 
an  instrument,  by  which  the  defendant  was  directed  to  hold  the 
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pdiey,  stAject  to  the  order  of  Kane.    On  the  4th  of  June,  1887,    Ve^JTenu 
Kane  made  a  written  statement  of  his  claim  against  M^KiNmn^ 


which  appeared  to  be,  among  other  things,  for  the  amomit  of  ^^^^^on 
certain  notes  drawn  by  him,  and  endorsed  by  one  HiU.  A  suit  ^  Bl<Coun. 
was  commenced  by  the  defendant  on  the  policy,  and  in  Februaryt 
1829,  he  received  the  sum  of  $1400  as  the  proceeds  of  it  The 
defendant  was  duly  notified  of  the  order  made  by  M*JBSbben  in 
favor  of  JTaney'^and  of  the  claims  of  the  latter.  This  action  is 
now  brought  by  the  representative  of  JEbne,  to  recover  the  money 
thus  collected  by  the  defendant  on  the  policy. 

The  Judge,  at  the  trial,  held,  that  the  plaintiff  could  not  recover 
unless  he  produced  or  accounted  for  the  non-production  of  the 
notes,  specified  in  the  statement  of  the  claim  of  his  intestate, 
and  nonsuited  him  on  that  ground.  A  motion  is  now  made  to 
set  this  nonsuit  aside.  It  seems  to  me,  that  the  order  made  by 
M^KUfben^  with  the  notice  to  the  defendant  of  the  claim  of 
Kmnoj  under  that  order,  created  an  equitable  assignment  of  the 
r^ht  of  action  of  M^Kihben  against  the  Insurance  Company. 
Kane  became  Uiereby  entiUed  to  the  fund,  to  arise  from  the  action 
on  the  policy,  as  a  security  for  his  claim  against  M^Kibben.  The 
defendant,  fironi  the  time  he  had  notioe  of  that  order,  became,  in 
the  prosecution  of  the  suit,  the  attorney  of  JTane,  and  when  he 
received  the  avails  of  it,  he  received  them  for  the  use  o{  Kane. 
Such  appears  to  be  the  plain  import  and  meaning  of  the  whole 
transaction,  and  such  is  its  legal  effect,  according  to  the  princi- 
ples of  adjudged  caises.  [Peyton  v.  HaUet.  1  CaMe  R.  87lh 
BMItenemy  «.  Ferrei  8.  /•  jR.  83.] 

It  was  intimated,  on  the  argument,  that  the  claims  of  Kane 
i^ainst  M^Kibben^  had  been  satisfied  by  the  latter.  If  that  feet 
should  appear  on  a  future  trial,  and  it  should  also  appear  that  the 
defence  in  this  case,  is  made  at  the  request  and  for  the  benefit 
of  Jlf^JEtMen,  it  may  probably  be  effectual,  as  it  will  then,  he 
shown  that  the  plaintiflT  has  no  equitable  right  to  the  meoey  aa 
against  JIf  jKt^ien.  But  as  the  case  now  stands,  the  defeadMA 
having  ooHeeted  the  money  as  the  agent  or  attorney  of  Kane^ 
cannot  question  his  right  to  recover  it,  on  the  ground  that  a  thifd 
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^wT*'    P^''*^  ^^  fo^  <uiy  thing  that  appears,  it  a  stranger  to  the  rail, 
H,miit^  "  "^y  **^®  *  better  claim  to  it. 

▼•  NonsuU  set  aside. 


Caalield. 


[F.  B.  Catting,  JWy/or  tluffff*     K-  Antkon,  Jtt'f far  fAc  if/L] 


Jam.  K.  Haioltor,  administrator  of  CNiver  G.  Kami,  deceasedr 

versm 
Paucsr  Caittcbu). 

The  defendaBt  tM  a  ticket  to  the  intestate,  in  alottciy  onauthoriied  by  the  lawi  of 
thie  state,  which  drew  a  prize  of  50,000  dollan.  The  defendant  caused  ther  priie 
to  be  discounted  for  the  intestate,  who,  upon  the  close  of  &e  transactioii,  per- 
mitted Urn  to  retain  10,000  dollars  by  way  of  loan,  for  whidi  the  delbndant  gave 
his  own  promissory  notes  to  the  intestate.  An  action  for  money  had  and  i^ 
ceiled,  being  brought  to  recover  the  amount  thus  retained,  the  defendant  set  op 
the  iU^[ality  of  the  transaction,  under  the  lottery  act,  as  a  defence.  Held,  that 
the  loan  of  the  money  formed  a  good  consideration  for  the  assumpsit,  and  that 
the  illegality  of  the  original  acts  of  the  intestate  and  the  dtfendant,  in  the  pur- 
chase and  sale  of  the  ticket,  could  not  be  introduced  as  a  defence  to  the 
action. 


Assumpsit  for  money  had  and  received.  Plea,  the  general 
issue.  It  appeared  from  the  testimony,  introduced  on  the  part  of 
the  plaintiff,  at  the  trial  of  the  cause,  that  the  defendant  sold  to 
the  intestate,  during  his  lifetime,  a  ticket  in  the  ^  Washiqgton 
Canal  Lottery^ — a  lottery  established  for  the  benefit  of  a  com- 
pany in  the  district  of  Columbia.  This  ticket  having  drawn  a 
prize  of  S0,000  dollars,  on  the  27th  of  December,  1826,  the  de- 
fendant procured  it  to  be  discounted  by  Yates  &  M'Intyxe,  the 
managers  of  the  lottery,  on  the  5th  of  January,following,for  Kane; 
and  afterwards,  having  come  to  a  settlement  with  him,  on  the  8th 
of  the  same  month,  in  relation  to  the  prize,  and  the  amount  re- 
ceived for  it,  Kane  permitted  the  defendant  to  i-etain  out  of  the 
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proceeds  of  the  prize,  the  sum  of  10,000  dollars,  as  a  favor,  by   Dm.  Tmm, 
iway  of  loan,  and  for  this  amount  the  defendant  gave  three  several 


notes  to  the  intestate.  UsmiHoa 

T. 

These  notes  were  produced  at  the  trial,  and  the  defendant  ad-      Gulida. 
mitted  that  they  had  never  been  paid  ;  but  contended  that  the 
whole  transaction  was  illegal.    That  the  money  received  of 
E^e,  related  to  the  sale  of  a  ticket  in  a  lottery  unauthorized  by 
law,  and  that  the  plaintiff  could  not  therefore  recover. 

The  Chief  Justice,  (before  whom  the  cause  was  tried,)  charged 
the  jury,  that  if  the  transaction  between  Kane  and  the  defendant 
was  a  mere  sale  of  the  ticket,  the  defendant  would  be  entitled  to 
a  verdict ;  but  if  it  was  a  payment  of  the  prize,  then,  that  the 
money  borrowed  of  Kane,  after  the  proceeds  of  the  ticket  had 
passed  into  his  hands,  formed  a  sufficient  foundation  for  the  ac- 
tion, and  that»the  plaintiff  was  entitled  to  recover.  He  also 
charged  them  to  find  the  fact  specially,  whether  the  transaction 
was  a  sale  or  a  discounting  of  tlie  prize. 

The  jury  returned  a  verdict  for  10,000  dollars  in  favor  of  the 
plaintiff,  stating,  at  the  same  time,  that  the  transaction  between 
the  defendant  and  Kane,  was  not  a  sale  of  the  ticket,  but  a  mere 
discounting  and  settlement  of  the  prize. 

Mr,  Jay^  on  the  part  of  the  defendant,  now  moved  for  a  new 
trial.  He  contended,  that  the  whole  transaction  was  illegal,  and 
that  no  cause  of  action  could  arise  out  of  it  By  the  statute  of 
this  state,  [m.  42.  ch.  206.  sec,  3.]  it  is  declared  (he  said)  that  any 
person  who  shall  either  sell  or  purchase  a  ticket  in  any  lottery 
unauthorized  by  the  laws  of  the  state,  shall  be  liable  to  be  in« 
dieted  for  the  ofience,  and  On  conviction,  shall  be  subject  to  a  fine 
and  the  costs  of  prosecution.  The  selling  and  purchasing  of  the 
ticket  in  question,  was,  therefore,  by  the  force  of  the  statute,  an 
illegal  transaction.  Kane  acquired  no  title  to  the  ticket  by  the 
purchase,  and  having  no  legal  claim  to  the  prize,  he  could  not 
maintain  an  action  to  recover  the  proceeds  of  it  in  any  shape.  To 
give  him  a  right  to  claim  the  money,  would  be  to  give  validity 
to  a  purchase  prohibited  by  law.     Kane  could  claim  the  money 


▼. 
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Bm,Tmm,    ooly  upon  the  gnMind  that  he  was  the  owner  of  the  tid[et ;  bvtaa 
.  hifl  claim  to  that  is  void  by  law,  so  his  claim  to  the  proceeds  of  it 
must  be  void  also. 

Suppoee  the  managers  of  the  lottery  bad  refused  to  pay  the 
prise,  could  any  action  for  it  have  been  maintained  by  Kane? 
It  is  very  clear,  that  be  could  not  support  any  such  pretence  in  a 
court  of  justice,  considering  the  provisionsof  the  statute ;  and  as 
be  had  no  legal  claim  to  the  prise,  or  the  ticket,  it  is  difficuh  to 
understand  how  he  could  maintain  an  action  for  the  money  receiv- 
ed out  of  it,  by  the  defendant   The  illegal  act  lies  at  the  bottom  of 
the  whole  transaction,  and  if  this  action  can  be  maintained,  then 
the  purchase  of  the  ticket  is  made  valid.    The  consideration  for 
the  implied  promise  in  this  case,  springs  from  the  sale  of  the  ticket, 
or  its  transfer.     But  that  is  not  a  valid  consideration,  and  it  w3l 
not,  therefore,  support  the  assumpsit    [Carman  v.  Bryce^  9BanL 
and  Aid.  170.]  « 

Mr.  Antiwn^  contra^  for  the  plaintifl^  contended,  that  althoc^ 
the  transaction,  as  between  the  original  vendor  and  vendee  mi^t 
have  been  illegal,  and  in  violation  of  the  lottery  act,  yet  that  a 
third  person,  who  had  received  a  part  of  the  proceeds  of  Ae  ticket, 
after  the  lottery  was  drawn,  by  way  of  loan,  could  not  set  op  the 
illq^ali ty  of  the  original  transaction  by  way  of  defence.    Kane  (he 
said)  before  the  lottery  vras  drawn,  was  the  owner  of  the  ticket — 
After  it  was  drawn,  he  procured  his  proe  to  be  discounted  by 
the  managers.    The  defendant,  as  his  agent,  received  the  money, 
and  then,  Kane,  by  way  of  fevor,  loaned  to  the  defendant  the  son 
of  ten  thousand  dollars,  taking  his  jMromissory  notes  as  evideoee 
of  the  debt    Now,  it  can  never  be  maintained,  that  he  who 
borrows  money  of  another,  can  protect  himself  against  repayii^ 
it,  by  showing  that  the  lender  obtained  the  money  by  an  ilkgal 
transaction.    The  money,  as  between  the  newly  contracting 
parties,  is  not  contaminated  with  the  original  taint,r-and  lo  alhm 
such  a  defence,  would  disclose  a  source  of  fraud  which  wooM 
not  long  be  left  unexplored.    [Tenant  v.  ElhoO,  1  Bos.  and  PnL 
8.    Farmer  e.  RuseeO,  1  Bos.  and  PuL  3M.   Peirie  v.  Hannag 
9  Jirm  B/ep.  418.] 


Caaaeld. 
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Per  Cwriam^    It  is  very  dmr.  from  the  fistcts  of  this  case  and    Dec.  Tenn, 

1929 

the  finding  of  the  jury,  that  the  mwiey  obtained  by  the  defendant  .  *■" 

fir<Hn  Yates  A  M^Intyre,  as  the  proceeds  of  the  prize,  was  money      _  t. 
had  aad  received  by  him  for  the  use  of  the  plaintiff.    It  was  ob- 
tained by  him  as  themon^y  of  Kane,  and  so  it  was  treated  by  the 
parties.  Kane  was  evidently  the  owner  of  the  ticket  antecedently 
to  the  drawing  of  the  lottery,  and  after  the  ticket  was  declared  a 
prize.    As  the  agent  of  Kane,  the  defendant  undertook  to  convert 
the  priie  into  money,  and  having  succeeded  in  that  undertaking, 
Kane  loaned  to  him  10,000  dollars,  being  a  part  of  the  proceeds 
of  the  prize.    Whatever  there  was  of  illegality  in  the  transact 
tion,  as  to  the  sale  or  purchase  of  the  ticket,  was  perfectly  past 
at  the  time  of  the  transaction  between  the  defendant  and  Kane. 
The  consideration  of  the  new  contract  was  wholly  indepen- 
dent of  the  sale  of  die  ticket,  and  in  no  way  connected  with  that 
transaction,  except  that  Kane  obtained  the  money  loaned  to  the 
defendant  from  that  source.     This  action  may,  therefore,  be 
maintained,  without  affirming  the  illegal  transaction;  and  al- 
though Kane  could  not,  perhaps,  have  enforced  his  claims  for 
the  prize  against  the  managers,  yet,  having  obtained  the  money 
for  itt  a  borrower  of  that  money  cannot  set  up  the  illegal  act  of 
Kane  in  obtaining  it,  as  a  legal  reason  for  not  repaying  the  sum 
borrowed. 

The  defendant,  after  he  had  closed  the  whole  transaction  as  to 
the  sale  of  the  ticket,  and  the  collecting  of  its  proceeds,  borrow- 
ed a  sum  of  money  of  Kane,  for  which  he  gave  his  notes.  These 
notes  are  evidence  of  a  new  contract,  arising  subsequently  to  the 
the  illegal  transactions  connected  with  the  ticket  They  remain 
unpaid.  The  plaintiff  brings  them  into  court,  surrenders  them 
up,  and  demands  a  repayment  of  the  money  loaned.  His  claim 
does  not  rest  upon  die  transaction  connected  with  the  ticket,  but 
upon  a  mere  loan  of  money. 

The  money  borrowed  by  the  defendant,  it  is  true,  was  at  one 
time,  incidendy  connected  with  a  sale  of  a  ticket  in  a  lottery,  un- 
authorized by  the  laws  of  this  state,  because  it  was  the  produce 
of  that  dcket.  Kane  and  the  defendant  may  have  been  liable  to 
an  indictment  for  a  violation  of  the  lottery  act,  and  their  conduct, 
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bee  Tem,   in  relation  to  the  sale  and  purchase  of  the  ticket,  may  have  beeo 
entirely  illegal*    But  it  is  too  much  to  say,  that  the  defisndant 


^^^       can  resist  this  claim  upon  the  ground  that  Kane  had  vidated 
Vto^Rant   the  laws  by  the  purchase  of  a  ticket,  and  that,  therefore,  he  is 
exonerated  from  the  repayment  of  the  money  borrowed,  because 
it  was  at  one  time  the  fruit  of  an  unlawful  transaction. 

We  are  satisfied  that  this  defence  cannot  be  maintained,  and 
the  motion  for  a  new  trial  must  therefore  be  denied. 

Motion  far  a  new  trial  denied, 

[E.  AnUioo,  JUP^far  the  fiff-    P.  A.  Jaj.  M'ifM  ^  ^-1 


John  Johbs  versus  Cornblivs  R.  Vam  Rarst. 

A  motion  for  a  relaxation  of  costs  in  this  case  was  allowed, 
with  directions,  that  in  all  cases  where  the  opposite  party  re- 
quires it,  the  names  of  the  witnesses  who  attend  at  a  trial,  or 
reference,  shall  be  inserted  in  the  affidavit  of  attendance ;  aad 
that  no  fees  be  allowed  to  attorney  or  counsel,  for  attending  al 
any  adjourned  meeting  of  referees,  unless  such  adjournment  shall 
be  made  on  the  application  of  the  adverse  party,  or  shall  have 
taken  place  after  a  long  interval  of  time,  when  from  the  absence 
of  a  referee,  or  other  sufficient  cause,  no  meeting  has  been  held 
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I8S9. 
Bomeialer  and 


MiTCHSLL  BOMBISLBR  AND  LbWIS  BoMBISLBR, 

versus 
The  National  Ins.  Co.  j.    -^-  ^. 

'Wliera  foreign  plaintifti  become  ineolvent  after  the  commencement  of  a  auit,  and 
Ihe  100  dollaiBy  required  by  the  65th  rule  of  this  court,  are  deemed  an  inadequate 
Bocuri^  for  the  eoeta  which  may  accrue^  the  court  will  compel  the  plaintifls  to 
file  proper  flecurity  for  the  ooete,  and  will  stay  proceedings  until  the  security  be 
lumiahed. 

Mr.  /.  Anthon^  in  behalf  of  the  defendants  in  this  cause,  show- 
ed to  the  courty  that  the  plaintifis,  (who  resided  in  Philadelphia,) 
had  become  insolvent  since  the  commencement  of  the  suit,  and 
he  moved  that  proper  security  for  the  costs,  which  might  accrue, 
should  be  filed ;  alleging  that  the  one  hundred  dollars,  required 
by  the  usual  rule,  furnished  an  inadequate  security.  There  were 
two  causes,  he  said,  pending  between  the  parties,  and  his  motion 
extended  to  both. 

Mr.  Oeo.  T.  Tabnant  contra^  for  the  plaintiffi  insisted,  that 
there  were  no  good  grounds  for  the  demand  of  additional  security, 
as  the  cause  had  been  long  at  issue,  and  the  principal  part  of  the 
expenses  of  it  had  already  accrued. 

Per  Curiam.  The  security  furnished  under  the  ordinary 
rule  is  not  sufficient  to  indemnify  the  defendants  for  their  costs, 
if  they  should  in  the  end  prove  successful ;  and  the  plaintiffs 
must,  therefore,  furnish  security  to  the  amount  of  200  dollars  in 
each  suit  In  the  meantime,  the  proceedings  must  be  stayed  for 
30  days,  in  order  to  give  Ae  plaintiflb  an  opportunity  to  furnish 
the  security  required 

lUoffinan  k,  Talman,  JiWyMftr  the  pffi.    E.  Anthon,  AWyfir  th€  d^.] 
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18M. 


Ellen  Tooxbb,  Executrix,  and  Damibl  Tooksr  and  Joacpv 
Smith,  Executors  of  the  last  will  and  testament  of  Samukl 
TooKBR,  deceased, 

versus 
Philo  Doanb. 


To  mn  action  of  debt  on  a.  bond,  tlie  defendant  pleaded  his  dMcliai]^ 
the  insolvent  acL    The  plaintif&  ropH(>d,  that  the  defendant  aflerwarda  ratifiad 
and  confirmed  the  bond  and  utmred  the  boni^fit  of  his  discharge. 

To  support  the  issue  taken  on  this  replication,  the  plaintifls  produced  a  paper, 
signed  by  the  defendant  more  than  two  years  after  his  discharge*  wharein  he 
agraed  that  the  obligee  *'  might  make  any  settlement  he  thought  proper  with 
one  Sextan  (tbr  whose  benefit  the  bond  was  made)  wkbont  gtvmg  up  wmy 
lieo  he  might  hate  on  the  defendant  for  the  amount  of  the  bopd***  Hai.i^ 
tliat  the  proof  did  not  support  tlie  replication,  and  that  the  agreement  waa  no 
waiver  of  the  discharge. 

Scxten,  it  appeared,  after  the  date  of  the  discharge,  made  two  payments  on  the 
bond ;  but  as  it  waa  not  shown  that  they  ware  made  wHh  the  knowledy  or 
assent  of  the  defendant,  it  was  held  that  no  inference  unfaYwable  to  him  coiid 
be  drawn  from  the  acts  of  Sezten. 

This  cause  was  transferred  from  the  Supreme  Court  to  this 
court,  by  a  consent  of  parties,  and  the  questions  raised  in  it  were 
presented  by  a  case  made.  The  action  was  debt  on  a  bond  for 
four  thousand  dollars,  bearing  date  the  first  of  September,  181S, 
with  a  condition  for  the  payment  of  one  thousand  dollars  in  one 
year  from  its  date,  and  a  further  sum  of  one  thousand  dollars 
on  the  first  day  of  September,  1617. 

The  defendant  pleaded  a  discharge,  bearii^  date  the  21st  of 
August,  1816,  under  the  9th  section  of  the  ''act  forgiviz^  relief 
in  cases  of  insolvency,"  passed  April  12,  1818. 

The  plaintiffs  replied,  that  ^  after  the  supposed  discharge  men- 
tioned in  said  plea,"  to  wit,  "  on  the  second  day  of  September,  in 
theyearl818,in  the  lifetime  of  the  said  Samuel  Tooker,"  ''the 
said  defendant  agreed  to,  ratified  and  confirmed  the  said  writing 
obligatory,"  and  "  waived  the  benefit  of  the  said  supposed  dis- 
charge :" — and  upon  this  replication  the  defendant  joined  issue 
to  the  country. 
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The  cause  was  tried  before  Mr.  Josrtice  Oakley,  and  at  tJie    dm.  Tena, 
trial,  the  plaintifTs  proved  the  due  execution  of  the  bond,  by  a  ...........J — 

subscribing  witness,  together  with  the  following  endorsements,  "^^^^fc"** 
which  appeared  upon  it,  viz. :— **  Received,  New-York,  July  ▼• 

«« 18,  ISie,  from  Philo  Doane,  by  the  hand  of  Thos.  Sexten,  750 
^  dollars  on  account  of  the  principal  of  the  within  bond. 

"  Also,  received  at  the  same  tune,  250  dollars ;  and  likewise 
**  61  dollars  and  44  cents,  interest  on  1000  dollars  to  this  day. 

**  SikMUBI.  TOOKBR. 

*•  Witness,  Samuel  S.  Rogers." 

Rogers,  being  called  as  a  witness,  testified,  that  although 
he  had  no  recollection  of  the  payments  mentioned  in  the  endorse- 
ments, yet  he  did  not  doubt  that  they  were  made  in  his  presence, 
from  the  fact  of  his  name's  appearing  upon  the  paper.  Annexed 
to  the  bond  there  was  an  instrument  of  the  following  tenor,  in  the 
handwriting  of  Doane,  the  defendant : 

**  I,  Philo  Doane,  named  in  the  annexed  bond,  do  hereby  con- 
sent that  Samuel  Tooker,  who  is  also  named  in  the  annexed  bond, 
make  any  settlement  he  may  think  proper  with  rniomas  Sexton, 
(and  for  whose  benefit  the  annexed  bond  toas  git>eny)  without  giv- 
ing up  or  losing  any  lien  that  the  said  Samuel  Tooker,  his  heirs 
or  assigns  may  have  upon  me  for  the  amount  of  said  bond,  in 
consequence  of  making  any  such  settlement.  In  witness  whereof, 
I  have  hereunto  set  my  hand  and  seal  this  second  day  of  Septem- 
ber ^  1818.  Philo  Doane. 

The  plaintifls'  counsel  also  offered  in  evidence  the  insolvent 
papers,  presented  by  the  defendant  when  applying  for  his  dis- 
charge, for  the  purpose  of  showing  that  the  plaintiffs'  debt  was 
not  enumerated  among  those  specified  in  the  defendant's  account 
of  his  creditors  and  estate.  These  being  objected  to  by  the 
counsel  for  the  defendant,  as  irrelevant  under  the  pleadings,  were 
excluded  by  the  presiding  Judge. 

The  counsel  for  the  defendant  then  offered  to  produce  his 
original  discharge,  for  the  purpose  of  showing  that  it  was  signed 
after  the  payments  were  made.     This  being  objected  to  by  the 
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The  Two,   {daintiffs,  it  was  excluded  as  unnecessary,  the  discharge  itself 
being  spread  upon  the  plea,  in  Iubc  verba. 


FnSh  Upon  this  state  of  facts,  a  verdict  was  taken  for  the  plaintifi 

^*  by  consent,  subject  to  the  opinion  of  the  court  upon  this 


The  cause  was  now  argued  by  Mr.  W.  Mitchell  and  Mr.  Stas- 
son  for  the  plaintiffs,  and  by  Mr.  W.T.  JtfCoun  for  the  defendant 

For  the  plaintiff  it  was  contended,  that  the  admission  of  a  debt 
as  subsisting,  after  the  time  to  which  the  discharge  appliecU  was  a 
waiver  of  the  discharge, — and  that  such  an  admission  was  appa- 
rent in  this  case.  [2  H.  B.  116.  7  T.  R.  97.  14  John.  /L  1 17. 
Doug.  160,  192,  393.] 

II.  That  the  discharge  applied  only  to  debts  contracted  be- 
fore the  petition  was  presented.  [2  Esp.  It.  736.  4  Cawen*s 
R.  607.] 

IIL  That,  under  the  issue  in  this  cause,  it  was  competent  for 
the  plaintiffs  to  show,  and  from  the  evidence  it  appeared  that  the 
bond,  though  in  form  for  the  payment  of  money,  was  executed 
by  the  defendant  as  a  surety ^  and  was  not  forfeited  at  the  time  of 
the  discharge.  If,  however,  the  defendant  was  to  be  treated  as 
a  principal,  then,  that  he  was  liable  under  the  first  point.  [Alsop 
V.  Brown^  Doug.  19^.     Cowp.  544.] 

IV.  That  an  express  promise  to  pay  a  debt  barred  by  the 
insolvent's  discharge,  was  not  necessary  to  avoid  the  dischaige ; 
but  if  necessary,  that  such  a  promise  was  contained  in  the  writ- 
ing of  September,  1818. 

V.  That  the  testimony  offered  by  the  plaintiff  and  overruled 
by  the  presiding  Judge,  should  have  been  admitted,  as  it  showed 
a  mutual  understanding  between  the  testator  of  the  plainti£  and 
the  defendant,  that  the  discharge  should  not  apply  to  this  bond. 

Mr.  M*Coun^  contra,  for  the  defendant.  The  pleadings  tind 
issue  joined  between  the  parties,  admit  the  discharge  to  be  a 
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valid  discharge  of  the  debt  in  question,  up  to  the  second  of  Sep-    Dec  Term, 
tember,  1818.    The  evidence  of  the  debt  was  a  bond  for  the  ' 

payment  of  money,  and  it  was  of  course  included  among  the  debts  '^^'^Sth"^ 
which  the  defendant  owed  at  the  time  of  his  discharge.  If  there  wJL^ 
is  no  waiver  of  the  discharge,  the  discharge  is  a  bar  to  the 
action ; — and  this  is  admitted  by  the  replication.  The  replica- 
tion, instead  of  denying  the  validity  of  the  discharge  at  the  time 
it  was  obtained,  sets  up  new  matter  to  avoid  it,  and  we  are 
brought  down  to  the  single  question  presented  by  the  issue; 
namely,  whether  the  defendant  ever  did  ratify  the  bend  and 
waive  his  discharge. 

II.  The  plaintiffi  rely  upon  the  paper  signed  by  the  defen- 
dant and  annexed  to  the  bond.  That  paper  is  not  a  ratification 
of  the  bond  as  a  debt  against  the  defendant,  nor  a  waiver  of  the 
discharge.  A  subsequent  acknowledgment  merely,  will  not  renew 
a  debt  which  is  discharged ;  there  must  be  an  express  promise 
to  pay  it,  or  the  defendant  will  not  be  liable.  [1  Stark.  N.  P.  R» 
370.  5  Esp.  Cos.  1 98.  2  H.B.  116.  4  Taunt.  613.  2  Burr. 
736.    2  Stark,  on  Ev.  209-10.] 

The  promise  must  be  precise  and  positive.  In  the  case  cited 
from  Taunton,  the  debtor  promised  to  pay  the  old  debt  by  instal- 
ments, without  expressing  die  times  when  or  (he  specific  sums ; 
and  the  promise  was  held  insufficient  to  bar  the  discharge. 

In  this  case,  it  is  fair  to  presume  that  Sexten  was  under  a 
moral  obligation  to  pay  the  bond,  as  it  was  made  for  his  benefit 
The  obligee,  being  desirous  of  making  a  compromise  with  Sex- 
ten,  did  not  wish  to  lose  by  his  own  act  any  possible  hold  he 
might  have  upon  the  defendant.  He  therefore  obtained  the  con- 
sent upon  which  the  plaintiffs  rely, — ^but  it  will  not  be  found  to 
contain  an  admission,  or  a  promise,  or  a  waiver.  It  merely 
permits  a  settlement  with  Sexten,  without  giving  up  any 
claim  which  the  obligee  might  have  upon  the  defendant.  If  he 
had  no  claim  in  September,  1818,  the  paper  in  question  gave  him 
none,  and  he  cannot  recover. 

The  issue,  therefore,  taken  by  the  plaintiffs  is  not  supported, — 
for  it  cannot  be  pretended  that  the  payments  made  by  Sexten 
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Vte.  T<m,  can  implicate  the  defendant    It  does  not  appear  that  h»  titer 

18S9 

'       heard  of  the  endonements  until  the  day  of  trial ;  and  clearIy,iio 
^^£?tk*'    act  of  Sexten  could  prqudice  the  defendant,  unlesa  asBemied  |o 
by  hiou 


Smith 

T. 


III.  As  to  the  insolvent  papers  rejected  at  the  trial,  they  were 
evidently  inadmissible.  If  the  bond  was  not  enumerated  amoi^ 
the  defendant's  debts,  it  would  prove  that  he  did  not  admit  its 
validity  as  a  subsisting  debt,  and  no  inference  unfavorable  to  die 
defendant  could  be  drawn  from  the  omission. 

But  die  plain  answer  is,  that  die  papers,  if  admitted,  would  not 
avoid  the  discharge.  If  that  was  obtained  by  fraud,  and  by 
omitting  to  enumerate  all  the  creditors  of  the  petitioner,  the 
plaintiib  should  have  alleged  the  fraud  asa  reply  to  the  diadaige. 
But  having  taken  issue  upon  a  fact  which  admits  its  validity, 
the  insolvent  papers  became  wholly  irrelevant 

JoRKs,  C.  J.  It  is  clear  that  the  dischaige,  which  is  admitted 
by  the  replication  in  this  case,  is  a  bar  to  the  action,  uxdesa  the 
matter  set  forth  in  the  replication,  has  been  estabiiahed  by  the 
evidence,  and  is  sufficient  to  obviate  the  eflbct  of  the  discharge, 
and  remove  the  bar  it  created.  The  substance  of  the  repUcalion 
is,  that  the  defendant  has  waived  the  benefit  of  the  diachaxge^  by 
a  subsequent  recognition  of  the  bond  as  obligatory  upon  bias, 
and  the  ratification  of  it  as  a  subsisting  debt 

It  is  settled,  that  a  subsequent  promise  to  pay,  will  av<4d  the 
operation  of  a  discharge,  which  would  otherwise  bar  the  reeo- 
very  of  the  debt  so  promised  to  be  paid.  In  this  oaae,  the  eld 
debt,  whioh  the  testator  was  bound,  under  a  penal  obligation,  le 
pay,  constituted  a  sufficient  consideration  to  give  effect  to  a  pro- 
mise, which  might  repel  the  force  of  the  discharge,  and  remove 
the  obstacle  it  would  otherwise  oppose  to  the  aotien  on  the 
original  demand.  But  here  there  is  no  express  promise  to  pay 
the  debt  The  utmost  that  can  be  successfiilly  contended  for,  is 
the  admission  of  the  bond  as  subsisting  against  the  teatator,  and 
the  waiver  that  admission  implies  of  the  benefit  of  the  diachaige* 
or  a  promise  inferable  from  the  receipts  endorsed  on  the  bond. 


*•• 
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or  the  consent  of  the  2d  of  September,  1818,  or  both  conjointly,    Dec  Twin, 
to  pay  the  debt  1_ 

The  question  then  presented  vrill  be,  first,  whether  such  an   "^^^ih"^ 
admission,  or  implied  promise,  has  been  shown  in  the  present         ▼• 
case,  and  if  so,  whether  it  is  a  sufficient  waiver  of  the  discharge* 
to  operate  as  an  avoidance  of  it,  and  obviate  its  force  as  a  bar 
to  the  action  on  the  bond. 

Upon  the  first  question,  as  to  the  &ct  of  the  admission  or  pro. 
mise,  the  only  evidence  of  it  is,  the  endorsment  on  the  bond,  of 
the  payments  of  principal  and  interest,  on  the  18th  of  July,  1816 
and  the  c&nseni  bearing  date  the  2d  of  September,  1818. 

The  pajrments,  according  to  these  endorsements,  are  prior  in 
point  of  time  to  the  discharge,  which  was  given  on  the  21st  of 
August,  1816,  and,  admitting  the  position  assumed  by  the  plain- 
tifi,  that  the  payment  of  interest  admits  the  subsistence  of  the 
principal  debt,  the  evidence  of  that  endorsement,  can  have  no 
bearing  on  the  question,  unless  it  be  true,  as  the  plaintifls  assume 
it  to  be,  that  the  discharge  in  this  case,  applies  only  to  debts  con- 
tracted anterior  to  the  presentment  of  the  petition. 

In  the  case  of  MNeitfy  v.  Bichardson^  [4  CowetCs  R.  607,]  it 
was  hehi  that  the  discharge  under  ihefirH  section  of  the  act, 
upofi  the  application  of  the  insolvent,  in  conjunction  with  two 
thirds  of  his  creditors,  refers  to  the  existing  state  of  things  at  the 
time  of  presenting  the  petition ;  and  that  debts  contracted,  or 
accruing  subsequently  to  that  time,  though  they  fall  due  before 
the  discharge,  cannot  be  proved  under  the  assignment,  and  are 
not  barred,  or  affected  by  the  discharge. 

In  this  case,  the  application  was  by  a  creditor,  under  the  9th 
section  of  the  act,  which  is  supposed  to  be  hostile  to  the  debtor, 
and  has  for  its  foundation,  the  apprehended  waste  or  em- 
besdement  by  him  of  his  estate  or  efifects.  The  debtor  is  not 
intended,  and  does  not  appear  to  have  any  agency  in  the  pro- 
ceeding. 

Another  prominent  distinction  between  the  two  cases  de- 
serves to  be  noticed.  It  is  this ;  the  insolvent  who  petitions 
under  the  first  section  of  the  act,  is  required  to  deliver  to  the 
Judge,  at  the  time  of  presenting  his  petition,  a  fiill  and  true  ac- 

voL.  n.  68 
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Dae.  TenBt    count  of  ail  his  creditors^  and  the  moneys  owing  by  him  to  thent 
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respectively,  together  with  a  full,  true  and  just  inventory  of  all 
'^^S^tfT'^  his  estate,  both  real  and  personal.  But  when  the  creditor  applies 
for  relief  under  the  9th  section  of  the  act,  no  account  of  creditors 
or  inventory  of  estate  is  required  to  be  delivered  by  the  insol- 
vent, until  an  assignment  shall  be  directed  by  the  Judge  to  be 
made. 

Still,  however,  the  provisions  of  this  section  of  the  act,  lock  to 
the  creditors  of  the  imprisoned  insolvent,  at  the  time  of  the  ap- 
plication for  relief,  and  the  order,  the  Judge  is  to  make,  upon 
the  applicati<Hi,  is,  to  show  cause  why  an  assignment  should  not 
be  made  of  the  debtor's  estate,  for  the  benefit  of  all  sud»  cre- 
ditors* And  if  the  insolvent  make  the  assignment  directed,  he  is 
to  be  discharged  in  like  manner,  as  if  he  had  petitioned  for  his 
discharge,  in  conjunction  with  the  creditors,  under  the  first  sec- 
tion of  the  act ;  but  if  he  refuses,  or  neglects  to  do^so,  an  assign- 
ment of  his  estate  is  to  be  executed  by  the  magistrate,  and  which 
the  act  declares  shall  vest  in  the  assignees,  the  whole  of  the 
estate  which  belonged  to  the  insolvent,  on  the  day  of  the  first  pub- 
lication of  the  order  to  show  cause  why  an  assignment  should 
not  be  made. 

The  construction  of  the9th  section,  therefore,  must  substantially 
correspond  with  that  of  the  1  st ;  and  a  debt  accruing  subsequently 
to  the  order  to  show  cause,  would  not  be  proveable  under  the 
assignment,  nor  barred  by  the  discharge.  It  it  settled,  that  the 
renewal  of  an  old  debt  by  a  new  promise,  will  obviate  the  e&ct 
of  a  discharge,  and  the  case  cited  from  Espinasse  is  in  point,  to 
show,  that  the  time  of  making  such  new  assignment  is  not  male- 
rial.  In  that  case,  it  was  made  intermediate  the  issuing  of  the  com- 
mission and  the  signing  of  the  certificate,  and  it  was  held  efeetuai. 
There  the  acts  relied  upon  as  renewing  the  debt,  were  after  the 
full  publication  of  the  order  to  show  cause,  but  previous  to  the 
discharge,  and  if  sufficient  in  themselves  to  revive  it,  wiU  have 
that  effect 

In  the  case  of  Alsop  and  another  v.  Brown,  [Don^l.  191,) 
which  was  an  action  of  debt  on  a  bond,  to  the  trustees,  under 
one  Wilson's  will ;  the  defendant,  who  was  a  principal  debtor. 
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{{leaded  a  bankruptcy,  and  on  the  trial  it  appeared,  that  interest   Dw.  Twm, 
had  been  paid  on  the  bond,  after  the  defendant  obtained  his  oer-  L_ 


tificate,  but  it  did  not  appear  whether  such  interest  was  paid  by  Teoker  and 
the  defendant,  or  one  of  his  sureties.  Lord  Mansfield  said,  that 
if  the  interest  was  not  paid  by  the  bankrupt  tliere  was  no  ques- 
tion ;  but,  that  if  it  was,  it  would  be  an  admission  by  him,  that 
the  principal  was  then  due,  and  he  might  be  liable  as  on  a  new 
contract 

In  the  case  before  us,  the*  payments  were  confessedly  made  by 
Sexten,  for  whom  the  bond  was  given,  and  not  by  the  insolvent 
It  is  true,  that  the  money  is  expressed  in  the  receipt,  to  be  re- 
ceived from  Doane  the  obligor,  by  the  hands  of  Sexten ;  but  that 
form  of  expression  may  have  been  used  merely  to  show  that  it 
was  a  payment  on  account  of  the  bond,  and  to  go  to  the  credit 
of  the  obligor,  as  he  alone  was  bound  by  the  obligation  for  the 
money ;  and  the  legal  effect  of  a  payment,  by  any  person,  would 
be  a  payment  and  receipt  for  the  obligor. 

This  payment  therefore  must  have  been  made  by  Sexten,  the 
principal,  and  cannot,  on  the  declaration  of  the  receipt  alone,  be 
claimed  to  establish  the  admission  of  the  debt  by  the  obligor,  so 
as  to  waive  the  benefit  of  his  discharge  as  a  bar  to  the  action. 

The  next  question  is,  whether  the  writing  or  consent  of  the 
2d  of  September,  1818,  amounts  to  such  an  admission?  That 
writing  was  signed  by  Doane,  the  obligor,  and  by  it,  he  consent- 
ed that  Tooker,  the  obligee,  might  make  any  settlement  with 
Sexten,  without  giving  up  or  losing  any  lien  he  might  have  on 
him,  Doane,  for  the  amount  of  the  bond  by  such  settlement 

This  the  plaintiff  insists  upon,  as  an  acknowledgment  of  the 
bond,  which  binds  the  defendant  to  the  payment  of  the  debt ; 
and  the  opinion  of  JLord  Mansfield,  in  the  case  cited  from  Doug- 
lass, is  relied  upon  as  an  authority  for  his  liability. 

The  defendant  does,  certainly,  by  his  consent,  recognise  the 
bond  as  a  subsisting  security ;  but  does  he  admit  that  it  is  obli- 
gatory upon  him,  or  is  it  fairly  to  be  inferred  from  the  expres- 
sion he  uses,  that  he  acknowledges  his  present  liability  to  pay  it  T 
The  actual  payment  of  interest  on  a  bond,  is  the  clearest 
testimony  that  can  be  offered  of  the  admission  of  the  party  who 
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De«.  Term,  pays  it,  of  his  liability  to  pay.  But  do  the  terms  of  this  cooseot, 
import  so  strong  and  unqualified  an  admission  that  the  principal 
debt  was  then  due  from  the  defendant,  as  the  payment  of  inte- 
rest by  him  would  have  implied  1 

The  permission  to  make  a  settlement  of  the  debt  with  Sexten, 
assumes  that  the  obligation  of  paying  the  debt  lies  upoa  him. 
But  does  the  consent  that  such  a  settlement  may  be  made  by 
the  obligee  with  Sexten,  without  giving  up  any  lien  the  obligee 
may  have  upon  Doane  for  the  amount  of  the  bond,  neceasarily 
admit  that  Tooker  then  had  a  lien,  or  claim  upon  Doane  tor  the 
whole  amount  which  might  be  enforced  against  him  t  If  the 
parties  fully  understood  at  the  tim/s  that  Tooker  had  a  mjimti&ag 
demand  against  Doane  upon  the  obligation,  which  the  conaeat 
was  intended  to  preserve,  the  bond  would  undoubtedly  have  been 
treated  as  an  undupuled  debt  of  Doane.  But  what  could  have 
induced  Tooker,  the  obligee,  if  the  legal  obligation  of  Doane 
was  admitted,  to  employ  language  in  his  consent  to  settle  with 
Sexten,  which  imparted  a  doubt  of  the  subsisting  liability  of 
Doaoe,  and  was  calculated  to  embarrass  him  in  his  future 
recourse  to  Doane,  in  case  of  a  failure  of  satisfoction  from  Sex* 
ten  7  The  fair  presumption  from  the  acceptance  by  Tooker,  of 
a  consent  so  guardedly  worded  is,  that  his  lien  or  claim  upon 
Doane  for  the  amount  of  the  bond  was  not  concededt  and  might 
he  questionable. 

It  was  asked  why  the  consent  should  be  required  or  giveiit  if 
the  debt  was  understood  to  be  barred  by  the  discharge  ?  The 
answer  is,  that  probably  some  question  had  been  raised  as  to  the 
etkcX  or  legal  character  of  the  discharge ;  and  Tooker  wished 
to  secure  whatever  right  he  might  have. 

On  the  part  of  the  defendant  it  was  broadly  contended,  that 
an  absolute  and  unqualified  admission.of  the  bond  as  a  subsisting 
debt,  would  not  countervail  the  ethct  of  the  dischai^  but  that  the 
bond  required  an  express  promise  of  payment  to  obviate  the  bar, 
and  the  case  of  JUucklow  v  St.  George^  [4  Taunton  612,]  favors 
that  opinion.  In  that  case  the  defendant  being  indebted  to  the 
plaintiff  on  a  promissory  note,  took  the  benefit  of  an  insolvent 
act,  and  being  called  upon,  after  his  discharge,  by  the  servant  of 


THE  CITY  OF  NEW- YORK.  541 

the  plaintifl^  for  the  debt,  he  inquired  the  amount  of  it,  and  being    Dec  T«n^ 
inlarmedt  he  aniwered  that  he  was  not  able  at  that  time  to  dis-  ._.... 


charge  it,  but  his  friends  were  about  to  do  something  for  him,  '^^^if*^ 
and  he  would  pay  the  debt  by  instalments.  At  the  trial  the  ^iIt. 
I^aintiff  relied  upon  this  answer  as  evidence  to  establish  a  new 
promiae  to  pay,  but  was  nonsuited.  On  a  motion  to  set  aside 
the  nonsuit  and  for  a  new  trial,  the  counsel  contended  that  this 
amounted  to  a  promise  to  pay  the  debt  by  reasonable  instal- 
ments  within  a  reasonable  time.  But  the  court  dissented  from  the 
proposition,  and  observed  that  this  case  was  not  like  cases  under 
the  statute  of  limitations  in  which  the  evidence  might  suffice  to 
revive  the  debt  The  answer  of  the  defendant  in  that  case  was 
too  indefinite  and  uncertain  to  establish  a  binding  promise  to  pay 
the  debt,  the  amount  of  the  instalment  and  the  tfane  of  payment 
being  undefined  and  unsettled,  and  the  promise  obviously  based 
upon  the  aid  he  expected  firom  his  friends,  and  which  it  did  not 
appear  that  he  had  received.  But  it  was  a  clear  admission  of 
the  debt,  and  an  acknowledgment  of  his  present  liability  to  pay 
it ;  yet  it  was  not  held  sufficient  to  revive  the  debt. 

lam  not  prepared  to  say  that  an  express  promise  is  necessary 
to  the  avoidance  of  the  bar,  created  by  the  discharge.    It  is  not 
necessary  for  the  decision  of  this  cause  to  push  the  principle  to 
that  extent,  and  such  a  rule  would  hardly  conduce  to  the  pur- 
poses of  justice.    The  conduct  of  parties  often  speaks  as  intelli- 
gibly and  as  strongly  as  their  language ;  and  undeniable  acts  of 
recognition,  such  for  example  as  the  pajmient  of  interest  or  a 
part  of  the  principal,  indicates  a  sense  of  present  liability,  and 
aa  engagement  to  pay  as  clearly,  as  an  express  promise  could 
da    Such  acts  carry  with  them  internal  evidence  of  the  waiver 
of  the  disdiarge,  and  the  renewal  of  the  obligation  of  the  debtor 
to  pay  the  debt    For  the  same  reasons,  and  on  thesame  ground, 
a  dear  acknowledgment  of  the  debt,  as  a  present  subsisting  obli- 
gation of  the  party,  freely  and  understandingly  made,  ought  to 
be,  and  in  my  judgment  is,  equally  with  a  part  payment  of  the 
draiand,  a  waiver  of  the  discharge,  and  a  renewal  or  revival  of 
the  legal  obligation  to  pay  the  debt    But  there  must  be  a  dis- 
tinct and  unqualified  admission  of  the  debt,  and  an  acknowledg- 
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Dec.  Tenii,  men!  of  the  debtor's  continuing  and  subsisting  liability  to  pay  it, 

*        in  order  to  obviate  and  repel  the  ojperation  of  the  discharge,  and 

'^^^aHZw^   enable  the  creditor  to  recover  in  an  action  for  the  antecedent 

CHIIIUI 

^▼!  demand. 

Does  the  writing  in  this  case  import  such  an  admisrioii  of  the 
bond  and  acknowledgment  of  its  continuing  and  binding  obliga- 
tion upon  this  defendant,  as  to  manifest  a  waiver  by  him  of  the 
benefit  of  his  discharge  f  Or  is  the  consent  and  authority  it  gives 
80  cautious  and  qualified,  as  to  preserve  to  him  all  the  protec- 
tion which  that  discharge  could  give  him  ?  I  understand  the 
writing  as  intending  to  authorize  a  composition  with  Sexten,  the 
principal  debtor,  without  discharging  him  from  his  obligation  as 
surety ;  but  I  can  discover  no  trace  of  any  intention  to  waive 
the  benefit  of  the  discharge,  or  to  adnriit  any  present  liability  on 
the  part  of  Doane  to  pay  the  debt.  And  in  niy  judgment  it 
would  be  a  forced  construction  of  the  consent,  to  infer  from  it  the 
broad  and  unqualified  recognition  of  the  bond  as  a  subsistiiig 
debt  which  he  was  absolutely  unable  to  pay,  or  to  ascribe  to  it 
any  other  meaning  or  legal  effect  than  that  of  a  license  by  the 
defendant  as  surety  to  the  obligor  to  compound  with  the  princi- 
pal, and  a  consent  that  such  composition  should  not  be  made  the 
ground  of  defence  to  an  action  against  him,  in  case  the  plaintiff 
should  at  any  time  be  disposed  to  contest  the  validity  of  his 
discharge. 

But  it  was  further  urged,  that  the  bond  was  not  considered,  or 
treated  by  the  defendant  as  his  own  debt,  but  was  regarded  as 
the  debt  of  Sexten,  to  be  provided  for  and  paid  by  him,  and  that 
it  was  not  considered  as  provable  under  the  assignment,  or 
barred  by  the  discharge  ;  and  in  proof  of  this,  the  payments  by 
Sexten,  and  the  subsequent  recourse  to  him  by  Tooker,  were 
advanced  as  decisive  evidence ;  and  the  insolvent  papers  showing 
that  the  debt  was  not  included  in  the  account  of  creditors,  nor 
any  notice  taken  of  it  by  Doane,  or  proof  made  of  it  by  Tooker, 
as  a  creditor,  were  offered  to  justify  and  corroborate  this  under- 
standing. These  documents  all  concur  in  showing  that  Doane 
did  not  look  upon  the  bond  as  a  debt  which  he  was  to  pay ;  and 
the  probability  is,  that  all  parties  understood  that  Sexten  alone 
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ivas  to  be  held  answerable  for  it.    But  this  understanding  of  the 
parties  could  not  change  their  legal  obligations,  nor  could  the 
omission  of  Doane  to  insert  the  debt  in  his  inventory,  exclude  the 
creditor  from  his  right  to  a  dividend  of  the  estate,  or  obviate  the 
effect  of  the  discharge  as  a  bar  to  the  debt.    Nor  was  that 
understanding,  or  ^e  acts  which  grew  out  of  it,  of  any  material 
Mreight  in  the  scale  of  evidence  to  establish  the  continuing  liabi- 
lity of  Doane  for  the  debt,  or  his  admission  of  such  liability  after 
his  discharge.     The  just  inference  deducible  from  his  silence  in 
his  insolvent  papers  as  to  that  debt,  would  seem  to  be  th^t  he  did 
not  hold  himself  liable  for  the  payment  of  it,  but  that  it  was 
understood  and  arranged  at  the  time  of  his  assignment,  that 
Tooker  was  to  exonerate  him,  and  look  solely  to  Sexten.    The 
contemporary  payments  by  Sexten,  pending  the  application  for 
the  discharge  of  one  half  of  the  debt,  with  the  interest  on  that 
moiety  up  to  the  day  of  payment,  justifies  that  conclusion,  and 
favors  the  idea  that  the  arrangement  was  to  relinquish  all  claim 
upon  Doane,  the  ^  surety,  and  look  to  Sexten  for  the  residue. 
The  reliance  upon  Doane,  on  the  faith  of  that  arrangement,  may 
have  induced  him  to  omit'  the  debt  in  his  account,  which  he 
would  have  been  otherwise  bound  to  insert. 

Be  that  as  it  may,  the  omission  could  give  Tooker  no  claim 
upon  the  insolvent  personally  for  the  debt,  unless  it  was  fraudu^ 
lent,  and  as  no  fraud  was  pretended,  the  proof  of  the  omission 
by  the  production  of  the  papers,  was  not  material,  and  the  evi-^ 
dence  was  properly  rejected. 


Dm*  Tern, 
1889. 


Oakley,  J.  The  question  in  the  case  is,  whether  the  evi- 
dence supports  the  issue  on  the  part  of  the  plaintiffs. 

As  to  the  payment  on  the  bond,  made  by  Sezterij  it  is  sufficiest 
to  remark,  that  it  cannot  be  considered  as  the  act  of  the  defen- 
dant. The  receipt  was  endorsed  on  the  bond,  by  the  plaintifi' 
testator,  and  to  make  it  the  ground  of  inferring  an  acknowledg- 
ment by  the  defendant  of  the  existing  validity  of  the  bond,  and  a 
promise  to  pay  it,  there  should  be  clear  proof  that  the  payment 
was  made  by  the  authority  or  at  the  request  of  the  defendant. 
There  is  no  such  proof  in  the  case,  and  at  the  time  the  payments 
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Dae.  Term,   ^if^jQ  made,  the  defendant  had  assigned  his  whole  estate.    The 
money  was  paid  by  Sexten^  and  his  act  surely  cannot  condnde 


Tookermnd      ■,-,.., 

Smith       the  defendant  8  nghts. 

j)^!^  The  principal  question  is,  whether  the  agreement  between 

the  parties,  of  the  3d  September,  1818,  is  sufficient  evidence 
of  the  fact  set  up  in  the  replication.  The  defendant,  on  that  day, 
agreed  with  the  plaintiffs,  in  writing,  that  he  might  **  make  auf 
*^$ettiemeiU  with  Sexten,  (for  whose  benefit  the  bond  was  given,) 
^  without  giving  up  or  losing  any  lien  which  he  might  have  on 
"^the  defendant  for  the  amount  of  the  bond.''  It  is  contended  by 
the  plaitttifis,  that  it  must  be  necessarily  implied  from  this  agree- 
ment, that  the  defendant  considered  the  bond,  as  then,  valid  and 
subsisting,  and  that  a  promise  to  waive  the  benefit  of  his  dis- 
chaiige  and  pay  the  bond,  may  be  inferred  from  it. 

I  think  that  this  would  be  too  forced  an  inference.  The  fair 
import  of  the  agreement  appears  to  me  to  be,  that  the  then  exist- 
ing rights  of  the  parties,  were  to  remain  unimpaired  by  the 
intended  arrangement  with  Sexten.  The  plaintiffi  were  at 
liberty  to  question  the  validity  of  the  discharge,  either  upon  die 
ground  of  its  unconstitutionality,  or  on  the  ground  of  fraud,  m 
obtaining  it.  The  arrangement  with  Sexten,  if  made  without 
the  consent  of  the  surety,  might  have  discharged  the  bond,  inde- 
pendently of  the  discharge  under  the  insolvent  act  It  is  rea- 
sonable to  conclude,  that  the  agreement  in  evidence  was  resorted 
to,  only  for  the  purpose  of  avoiding  that  consequence.  At  least, 
that  construction  of  it  will  give  full  effect  to  its  teitns,  and  no 
further  inference  necessarily  results  from  it.  As  for  the  inscd- 
vent  papers  which  were  offered  in  evidence  by  the  plaitttiA,itis 
quite  clear  that  they  were  irrelevant  and  inadmissible  under  die 
issue.  They  could  not  avoid  the  effect  of  the  discharge  as  it 
appears  upon  the  record,  and  they  did  not  in  any  manner  con- 
duce to  prove  the  facts  set  up  in  the  replication. 

I  am  of  opuiion,  on  the  whole  case,  that  the  defendant  b  enti- 
tled to  judgment. 

Judgment  fn-  the  defendant. 

[WiUiam  Mitdiell,  dtVyfitr  the  pifft.    Beuntn  and  WilU,  AtVytfor  ike  d^.] 
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Ralph  Lockwood  verstis  Jambs  Flan aoan. 

Where  the  attorney  for  the  plaiotiA,  through  inadvertence,  neglects  to  61e  a  repli« 
cation  to  the  defendant's  plea  of  payment,  and  takes  an  inquest  against  hitn  be-> 
fore  the  pleadings  are  foimally  dosed;  ihe  court  will,  under  proper  drcnmstanees, 
permit  a  re|riication  to  be  filed  after  the  inquest,  tnme  pn  tans. 

But  where  the  defendant's;  attorney  was  aware  of  the  fact,  that  the  rq>licatioii  was 
not  filed,  and  lay  by  for  the  purpose  of  availing  himself  of  the  defect,  and  than, 
upon  the  plaintiiTs  application  for  leave  to  file  his  replication,  wmu  pro  Ame» 
the  defendant  himself  twore  to  a  dtfenee  vpon  the  nuriti,  the  court  lefused  to 
allow  the  replication  to  be  thus  filed,  but  compelled  the  defendant  to  pay  all  Ite 
costs^  of  the  inquest  and  the  motion,  as  a  condition  upon  which  the  plaintifiPs 
application  was  refused. 

Mr.  E.  Burr^  in  behalf  of  the  plaintiff  in  this  cause,  moved 
for  leave  to  file  a  replication  to  a  plea  of  paymentf  nunc  pro 
tunc.  It  appeared,  that  the  defendant  had  suffered  a  default, 
and  had  allowed  an  inquest  to  be  taken,  but  the  cause  had  never 
been  put  at  issue  upon  the  plea  of  payment  Mr.  Burr  read  an 
affidavit  of  the  plaintiffs  attorney,  setting  forth,  that  his  neg- 
lect to  file  the  replication  had  proceedefd  from  inadvertence 
merely. 


Lockwood 

T. 

Flani^pm. 


Mr.  E.  Bame&,  for  the  defendant,  read  a  counter-affidavit  of 
the  defendant's  attorney,  stating  that  he  was  aware,  during  the 
progress  of  the  cause,  that  no  replication  had  been  filed  to  the  plea 
of  payment,  and  that  he  had  never  considered  the  cause  as  at  issue 
upon  that  plea.  That  he  had,  anterior  to  the  trial,  applied  to 
the  plaintifiT's  attorney  for  some  favor  which  had  been  denied, 
and  that,  thereupon,  he  had  intentionally  neglected  to  take  any 
part  at  the  trial,  believing  that  the  plaintiff's  proceedings,  if  he 
ventured  to  take  an  inquest,  would  be  erroneous.  Mr.  Barnes 
also  reald  an  aflidavit,  made  by  the  defendant  himself,  stating 
that  he  had  a  good  defence  upon  the  merits. 

Mr.  Burr  contended,  that  the  plea  of  payment,  under  our 
practice,  was  a  mere  matter  of  form,  as  the  defendant  had  a 
right  to  sot  up  everj'  defence  under  the  general  issue,  which 
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Dw.  fenii,    could  be  made  under  the  plea  of  payment,  and  he  therefore  in- 

'___  sisted  that  the  courti  having  the  power  to  grant  his  motion, 

Lor^wood     would'  not  deny  it  under  the  peculiar  circumstances  of   this 

FUaagan.      case. 

Mr.  Barnes f  eonira^  contended  that,  as  the  defendant  had  sworn 
to  merits  in  his  defence,  the  court  would  hot  deprive  him  of  the 
privilege  of  trying  his  rights.  If  the  attorney  had  been  guilty  of 
neglect,  stiU  his  client's  rights  were  not  tp  be  sacrificed.  Here, 
in  the  strictness  of  practice,  the  {daintiflf  was  irregular,  and  he 
could  not  therefore  ask  a  favor  of  the  court,  which  would  prejur 
dice  the  defendant 

» 

Per  Curiam,     To  a  certain  extent,  the  rights  of  a  party  may 
be  concluded  by  the  acts  of  his  attorney,  and  he  cannot  always 
shelter  himself  under  the  defence  here  set  up.    If  the  plaintiff  in 
this  case,  had  proceeded  in  such. a  manner  as  to  take  the  defen- 
dant by  surprise,  and  iiis  attorney,  supposing  that  no  inquest 
would  be  taken  until  the  replication  whs  filed,  had,  from  this 
cause,  neglected  to  interpose  his  defence ;  then,  as  the  defendant 
has  sworn  to  a  good  defence  upon  the  merits,  the  court  would, 
as  a  matter  of  course,  deny  this  application,  and  set  aside  die 
inquest    But  here  the  defendant's  attorney  admits  that  be  was 
not  surprised ;  on  the  contrary,  he  avers,  that  he  lay  by  for  the 
purpose  of  taking  advantage  of  the  inadvertence  on  the  port  of 
the  plaintifTs  attorney,  relative  to  the  replication.     As  the  plea, 
under  pur  practice,  In  a  case  like  the  present,  is  a  mere  matter 
of  form,  the  court  would  allow  the  replication  to  be  filed  nuw: 
pro  tunc,  were  it  not  that  the  defendant,  has  sworn  to  merits. 
The  court  will  not  deprive  him  of  his  rights,  for  the  misconduct  of 
his  attorney ;  but  as  the  attorney  is  his  agent  in  the  cause,  the 
court  will  connect  them  together  to  a  certain  extent   The  power 
of  the  court  over  the  whole  matter  is  undoubted,  and  if  they 
deny  the  application,  it  may  be  upon  such  terms  as  they  see  fit 
to  impose.    The  application,  under  the  circumstances  of  the  case, 
must  be  denied,  but  the  court  direct  that  the  defendant  shall  pay 
all  the  costs  of  the  inquest,  and  of  this  motion,  as  the  terms  upon 
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whidi  the  application  is  denied ;  otherwise  the  plaintiff's  attor*    Dec  Tem^ 
ney  has  leave  to  file  his  replication  nunc  pro  tunCf  and  thus  per- 


fect his  judgment.  ^"^ 

Packard  and 
others. 


EliiIot  Hi«oijfs  .    . 

versus 
Hbnrt  Packard,  Scott  Fickbt,  Francis  FicKXTy  and  Johh 

W.  RuSSBIiL. 

In  an  action  of  aMnimpait  fgaindt  Beveral  joint  owners  of  a  obip^  for  work  and  ]a« 
bor  performed  in  rigging  her,  it  appeared  that  the  plaintiff  had  taken  the  pro- 
misBoiynoteofone  of  the  joint  owners,  payable  sixty  days  after  date,  for  the 
amount  of  hii^  lull,  and  given  him  a  receipt  in  foil  of  all  demands  up  to  a  certain 
dale.  The  Judge  charged  the  jury,  that  the  taking  of  the  note,  under  the  at- 
eumstaaces  of  the  case,  was  not  a  discharge  of  the  plaintiff's  claims  against  the 
other  owne^^  unless  it  was  taken  in  fact,  as  jMymail,  and  with  the  intent  to 
discharge  the  other  owners.  Held,  that  this  charge  was  con^t  in  point  of 
law. 

This  is  the  same  cauaie  which  was  formerly  before  the  oourt, 
upon  a  case  made,  [antej  p.  226J]  The  court  on  that  occasion, 
gave  judgment  for  the  defendants,  but,  by  an  arrangement  of  the 
parties,  it  was  again  brought  b^ore  the  jury,  and  tried  at  the  last 
July  term  before  Mr.  Justice  OaUey. 

The  evidence  introduced  at  the  second  triaT  did  not  JSSsr 
materially  from  that  produced  on  the  fcnrmer  occasioUt  and  it  is 
not  therefore  recapitulated  here.  The  Judge  charged  the  jury 
that  the  written  evidence  of  title,  exhibited  by  the  defendants, 
was  not  conclusive  in  the  cause  to  fix  the  time  when  Packanfs 
ownership  began*  That  such  ownership  mi^t  have  existed  pre* 
viously  to  the  date  of  the  bill  of  sale.  That  it  was  for  the  jury 
to  say,  from  all  the  circumstances  of  the  case,  whether  he  wbm 
interested  in  the  ship  at  Ae  time  the  work  and  labor  were  per- 
formed. If  they  found  this  to  be  the  case,  then  that  their  verdict 
would  be  for  the  plaintiff,  unless  he  had  by  some  subsequent  act 
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Dm.  Term,   dnciuu^d  Packard  from  his  liability.    That  the  taking  of  Ras- 
tdVu  note,  by  the  plaintiff,  was  not  soch  an  act,  miless  he  took  it 


Kw-  in  fi«5t«payi««U.  and  With  the  intent  to  discharge  the  ocher 
PaeUid  and  owners,  or  Iiad  been  guilty  of  negligence  in  obtaining  payment 
of  Russell.  That  as  Russell  was  proved  to  be  insolvent  at  the 
time  the  note  was  given,  it  did  not  appear  to  him  that  the  plain- 
tiff had  been  guilty  of  any  culpable  negligence,  but  the  jury  were 
to  judge  under  all  the  facts  of  the  case. 

The  jury  returned  a  verdict  in  &vor  of  the  defendants,  and  tiie 
plaintiff  now  moved  for  a  new  trial  upon  the  ground,  I.  that  the 
Judge  erred  in  charging  the  jury  in  substance,  that  the  note  of 
Russell  was  adischarge  of  ^  other  part  owners,  if  they  should 
find  that  the  plaintiff  had  taken  it  as  payment,  and  with  such 
intent.    11.  Iliat  the  verdict  was  against  evidence. 


The  cause  waa  argued  by  Mr.  AtUhon  for  the  plaintii^  (who 
cited  5  /.  A  08.  1  Cawen^s  R  304.  17  /.  R.  840.  Gam  on 
Part.  18, 19,)  and  Mr.  Tabnan  for  the  defendants.  The  latter 
cited  5  /.  R.  68.  12  lb.  409,  [Amqld  v.  Camp.}  5  Esp.  Rtp. 
122. 

QaKunr,  J.T^  bis  action  was  brought  to  recover  of  the  defen- 
dant, Fathard^  as  one  of  the  owners  of  the  ship  Rnssdli  the 
adioiint  of  a  bill  for  raging  that  vessel.  The  qtettion  whether 
Pathtttrd  y^m  iMerested  in  the  dup  at  the  time  the  woik  was 
done,  was  fairly  left  to  the  jury,  thd  their  velxlict  on  that  point 
must  be  conclusive ;  and  the  more  so,  as  it  seems  to  me  to  be 
supported  by  the  weight  of  the  evidence. 

It  ap^rs,  that  after  the  work  was  performed,  the  plaintiff  took 
tbs  note  of  one  <^  the  owners  of  the  ship  for  the  amoont,  and  it 
was  contended  at  the  trial,  by  the  defendant,  Packard,  that  the 
taking  of  the  nofee^  under  the  circumstances,  was  a  dischaige  of 
the  plaintiff's  daims  against  the  other  owners.  The  Judge  toM  the 
jury,  that  it  WM  not,  unless  they  should  be  satisfied,  that  the 
plaintiff  had  taken  it "  i^fact  as  payment,  awd  with  Me  imUfU  to 
"discharge  the  other  turners:'  The  jrfaintiff  now  complains  that 
here  was  error  in  this  direction. 
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It  might  be  sufficient  to  say,  that  no  objection  to  the  Judge's   l>»c  TeiM, 
charge  was  intimated  at  the  trial.    But  it  appears  to  me,  on ' 


further  reflection,  that  the  charge  was  correct  Higgma 

In  Arnold  v.  Camp.  [12  /.A.  41 1,]  the  S.C.  after  reviewing  se-  Packard  uid 
veral  of  the  cases  on  this  subject,  lay  down  the  rule  to  be,  that  if  the 
tBkmgofB.noie\s'*intendeda7tdagreedtobecajtsideredasp€ty^ 
of  a  pre-existing  demand,  the  latter  Is  thereby  discharged.  The 
direction  of  the  Judge,  in  the  case  now  before  us^  Is  entirely  in 
Gonfermtty  with  this  rule,  and  indeed  goes  beyond  it,  in  favor  of 
the  plaintiff  The  jury  were  told,  that  they  must  find  not  only 
that  the  note  in  question  was  taken  in  fact  as  payment,  but  that 
the  plaintiff  intended  thereby  to  discbarge  the  other  owners.  This 
-WBB  certainly  equivalent  to  teUiiig  them  that  they  must  be  satis- 
fied that  it  was  iniended  and  agreed  by  the  parties,  that  the 
note  should  be  considered  as  payment ;  and  the  plaintiff  has 
no  right  to  complain  of  the  charge  of  the  Judge  in  this  respect 

Jilotianfor  a  $uw  trial  denied. 

(E.  Anthon,  AtPyfirike  ptf,    Hoflhian  k  Talman,  JOfyifar  FsdunT.) 
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Dm.  Torni, 
Dncj 


John  Dact 


versus 


^  ChcmiXl*       '^^  NbW.Yo»k  Chbmical  Manufactubivo  Compakt. 

Manufactor- 

ingCo. 
•  ^0-  ^m^i    The  wife  of  the  pUintiiT  beiag  entrufied  by  hiip  with  ceitain  aimw  of 

and  directed  to  deposit  them  ia  some  bank  for  safe  keeping,  opaoed  an 

with  defendan  8  io  her  own  name,  apd  deposited  the  money  in  tbetr  baoL* 

The  defendants  were  not  aware  at  the  time  of  the  deposits,  nor  onlfl  the  b»- 

ney  had  been  entirely  withdrawn  from  the.  bank,  that  the  ilfl|iiiailwi,  was  a 

mairiad  woman^  and  they  therefore  gave  her  a  bank  book  in  the  otdumiybm, 

and  prescribed  the  mode  in  which  her  checks  should  be  made,  aa  ahe  was  il&> 

teraie  and  could  not  write. 

Under  this  arrangement  the  wife  drew  out  of  the  bank^Mipon  checks  m  her  awn 

name,  at  various  times,  the  .entire   sums  deposited,— and  her  fanabaiid  ihsn 

dissoveriog  that  his  money  was  gone,  brou|^t  an  action  of  assna^pstt  aguaA 

the  bank,  to  recover  the  amount  of  the  deposits.    Hnu),  that  he  was  not 

entitled  to  recover.    Th^t  the  wire,  being  the  agent  of  the  hnsband  to  asks 

the  deposits,  might  fsiriy  be  preaumed  to  have  had  anChority  to  withdimw  thai; 

but  if  this  were  otherwise,  as  the  bank  bad  no  notice  of  the  agent*8  oovartat, 

and  as  the  husband  had  enabled  his  wife,  by  entrusting  her  with  the  money,  Is 

do  the  wrong, — that  the  loes  accruing  from  her  breach  of  trust  ahonid  ftU  upon 

.  him,  rather  than  upon  the  bank. 

jmj^f  f/^  Cp  AsstJHPsiT  to  recover  of  the  defendants  the  sum  of  481  doDan, 

/  deposited  in  the  Chemical  Bank,  under  the  following  circum* 

stances.  The  plaintiff  was  an  illiterate  man,  who  kept  agrooery» 
and  his  wife  was  in  the  habit  of  attending  the  shop  dnrii^  his 
absence.  Neither  of  them  could  read  or  write ;  but,  in  the 
cotirse  of  their  business,  having  accumulated  a  quantity  of  specie, 
the  plaintiff  told  his  wife  to  deposit  it  in  some  bank.  She,  there- 
'  upon,  went  to  the  defendants'  bank  in  company  with  a  person 
by  the  name  of  Hoy,  (who  was  understood,  at  the  bank,  to  be  her 
son)  and  desired  to  open  an  account  with  them.  A  book  was 
accordingly  given  her,  in  which  her  deposits  were  credited,  and 
as  the  defendants  did  not  know  that  she  was  a  married  woman, 
the  account  was  opened  in  the  name  of  <'  Mary  Dacy,^  and  she 
was  directed  by  the  cashier  to  place  her  mark  upon  her  checks 
always  in  the  presence  of  Hoy,  her  son,  as  a  witness,  and  that 
upon  their  being  presented,  signed  by  him  as  a  witness,  they 
would  be  duly  honored. 
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Under  this  arrangement,  the  wife,  on  her  first  visit,  deposited   Dec.  Term, 

the  sum  of  390  dollars,  and  at  two  subsequent  periods  90  dollars L*. 

more  ;  and  the  bank  book  which  she  took  away,  was  afterwards        *^ 

seen  in  the  possession  of  the  plaintiffs.    At  subsequent  periods,  "^jj^LiTj* 

the  wife  (but  whether  with  or  without  the  knowledge  and  assent  ManafaeUff- 

of  her  husband,  did  not  distinctly  appear)  drew  seven  checks  y^^^^j 

upon  the  bank  in  her  pwn  name,  which  were  duly  paid,  tod  thus 

withdrew  the  entire  sums  deposited  ;  but  the  defendants  had  no 

notice  of  the  depositer's  coverture  until  after  the  transaction  was  ^ 

closed.    Afterwards  the  plaintiff  took  the  bank  book  to  a  friend 

for  examination,  telling  him  at  the  same  time,  that  he  had  heard 

that  his  money  had  been  withdrawn  from  the  bank,  and  as  the 

book  confirmed  the  statement,  the  plaintiff  thereupon  brought  this 

action. 

The  Chief  Justice,  before  whom  the  cause  was  tried,  charged 
the  jury,  that  the  questions  as  to  the  form  of  the  action,  and  the 
right  of  the  defendants  to  pay  the  husband's  money  upon  the 
wife's  checks,  were  questions  of  law ;  and  that  they  were  only 
to  determine  whether  Mary  Dacy  was  authorized  to  do  what  she 
had  done,  as  the  agent  of  her  husband,  and  whether  he  had  in  - 
any  way  ratified  her  acts. 

The  jury  returned  a  verdict  in  favor  of  the  defendants,  and 
Mr.  J,  Lifnch^  for  the  plaintifi^  now  moved  for  a  new  trial.  He 
had  formerly  objected  to  the  production  and  proof  of  the  checks 
upon  which  the  defendants  had  paid  out  the  money,  until  the 
authority  of  the  wife  to  make  th^m  Was  first  established ;  but  his 
objection  was  overruled.  The  counsel  for  the  defendants,  on 
their  part,  had  contended  at  the  trial  that  the  form  of  the  action 
was  misconceived,-i-that  it  should  have  been  trover,  if  the  defen- 
dants were  liable  at  all,  and  not  assumpsit.  This  objection  was 
also  overruled. 

For  the  plaintiff  it  was  now  contended,  I.  That  the  checks 
should  not  have  been  received  in  evidence  until  the  authority  of 
the  wife  to  withdraw  the  money  had  first  been  proved.  [1 
Pkih  Ev.  79.]  That  there  was  no  contradictory  evidence  in  the 
case,  and  that  the  question  whether  the  facts  proved  amounted 
to  an  authority  was  a  pure  question  of  law.    [13/.  JR.  850.] 
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Dm*  T«ni»       IL  That  the  deposit  of  the  money  in  the  name  of  the  wife 
was  imaQthorized ;  but  if  authorized,  it  was  a  deposit  for  the 


^^       husband,  and  could  not  be  drawn  out  except  by  his  authority. 
TmV.YgA  [2  Caine'i  IL  337-8.] 


^  ^^  P  Mr.  Seefyf  c^ndray  for  the  defendants,  contended,  I.  That  the 
verdict  was  fully  supported  by  the  evidence,  and  that  no 
assumpsit  could  be  implied  from  the  facts. 

IL  That  no  action  could  be  maintained  by  the  plaint!^  as  the 
money  was  withdrawn  by  the  wife  before  any  notice  of  her 
coverture  was  received  by  the  defendants,  [i  TermR.20.  1 
Ld.  Ray.  538.  224.     Cumberback  470.] 

(hxLBTf  J.  It  appears  from  the  evidence  in  this  qase,  that  the 
wife  of  the  plaintiff  was  entrusted  by  him  with  certain  moneys, 
and  directed  to  deposit  them,  in  some  bank.  She  accordingly 
opened  an  account  in  her  own  name  with  the  defendants,  and 
made  deposits  from  time  to  time.  She  gave  directions  at  the 
bank  as  to  the  manner  in  which  the  money  standing  to  her  credit 
was  to  be  drawn  out  on  her  checks,  and  various  checks  were 
accordingly  drawn  by  her  for  the  whole  amount.  The  defenr 
dants  had  no  knowledge  that  she  was  a  married  woman  until  after 
they  had  paid  all  the  checks  and  closed  her  account  The  hoe- 
btnd  now  attempts  to  recover,  on  the  groiund  that  the  payment  to 
the  wife  was  unauthorised. 

The  Judge  submitted  the  fact  to  the  jury,  whether  the  wife 
was  authorized  as  the  agent  of  her  husband  to  do  what  she  had 
done,  or  whether  he  had  subsequently  ratified  her  acts;  The 
jury  found  a  verdict  for  the  defendants,  and  I  think  rightly. 

The  plaintiff  entrusted  the  wife  with  the  money  for  the  pur- 
pose of  depositing  it  He  knew  that  she  was  in  the  habit  of 
making  deposits,  and  though  he  might  not  have  known  that  abe 
had  opened  an  account  in  her  own  name,  as  he  was  unable  to 
read  the  entries  made  in  her  bank  book,  it  is  fairly  to  be  jn^eaum- 
ed  that  he  must  have  known  that  she  was  also  in  the  halutt  of 
drawing  checks  for  the  money  deposited.    She  was  entrusted 


THE  CITY  OF  NEW-YORK.  ftSS 

^th  the  bank  bdok,  and  the  husband  never  made  any  inquiry   Dee.  Tem» 

«8  to  die  state  of  the  account  in  the  bank,  and  the  jury  were         ,      

well  justified  in  drawing  the  inference,  that  he  must  have  known       ^^^ 
the  true  state  of  the  case.  WaiUct. 

But  if  the  jury  were  incorrect  in  finding  the  fact  of  an  autho- 
rity by  the  husband,  on  the  evidence  in  the  case,  it  is  still  clear 
that  the  plaintiff  has  no  right  to  recover.  If  the  wife  abused 
the  trust  reposed  in  her  by  the  husband,  the  defendants  oug^t  not 
to  su&r  by  her  firaudulent  act,  in  depositing  the  money  in  her 
own  name.  By  entrusting  her  with  the  money  he  enabled  her 
to  commit  the  fraud,  and  the  loss,  if  he  has  sustained  any,  must 
&11  upon  him.  In  the  absence  of  any  circumstance  to  charge 
the  bank  with  notice  that  she  was  a  married  woman,  they  had  a 
nght  to  open  an  account  with  her  as  9^  feme  9ole^  and  to  pay  the 
<:hecks  drawn  upon  the  deposits  made  by  herself. 

Motion  for  a  new  trial  denied, 

I  Janet  Lynch,  jf ITy/br  the  pjf.    W.  A.  Seely,  JitTyfir  th»  deJU,] 


Robert  Ooilbt  versus  Thomas  Wallace. 

Where  a  note  is  payable  to  bearer,  or  endorsed  in  blank,  an  action  on  it  may  be 

maintained  in  the  name  of  any  penon,  without  the  plaintiff*!  being  required  to 

ahow  that  he  has  an  intereat  in  it,  unlees  he  poneetes  the  note  mider  Buspidout 

circmnatances.    If  any  question  as  to  mala  fide  iMftemo  arise,  that  is  a  matter  of 

.  fiust,  to  be  raised  by  the  defendant  and  submitted  to  a  jniy. 

Where,  therefore,  in  an  action  upon  a  promisaory  note,  payable  to  order  and  en- 
dorsed in  blank,  the  plaintiff  upon  the  record  was  a  JUU$imu  person,  and  the 
Judge  for  that  rsason  nonsuited  him  at  the  trial,  although  the  note  appeared  to 
be  the  property  of  a  real  par^  whose  name  was  disclosed ;  the  court  directed 
the  nonsuit  to  be  set  aside,  that  the  questions  of  Act  connected  with  the  pos- 
session and  prosecution  of  the  note,  might  be  submitted  to  a  juiy. 

Assumpsit  upon  a  promissory  note  for  500  dollars,  drawn  by 
the  defendant  in  favor  of  Henry  Butler  &  Co.,  and  payable 
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18M. 


T. 


to  their  order,  ninety  days  after  date,  and  endorsed  by  them  id 
blank. 
^^  The  cause  was  tried  before  Mr.  Justice  Hoffinan ;  and  at  the 

trial  the  plaintifTs  counsel  having  produced  the  note,  and  proved 
the  handwriting  of  the  maker  and  endorsers,  rested  his  cause. 
The  defendant  thereupon  called  a  witness,  who  testified,  that 
Samuel  B.  Hickox,  one  of  the  firm  of  Henry  Butler  &  Co.,  agreed 
with  the  defendant,  that,  if  he  would  make  the  note  in  question, 
he,  (Hickox,)  would  cause  it  to  be  discounted,  retain  out  of  its 
proceeds  300  dollars  for  the  use  of  his  firm,  and  deliver  the 
balance  to  the  defendant.  That  when  the  note  should  become 
due,  each  party  should  advance  the  sum  retained  by  him,  and 
thus  discharge  <the  debt  That  the  defendant,  for  this  purpose 
and  under  this  agreement,  drew  the  note  in  question,  and  deliver- 
ed it  to  Hickox ;  but  not  hearing  of  it  for  some  days  thereafter, 
the  defendant  made  inquiry  for  the  note,  and  found  it  in  the  pos- 
session of  one  Thomas  Ash,  who  told  him  that  he  had  received 
the  note  firom  William  B.  Hart,  to  whom  he  had  given,  in 
exchange  for  it,  another  note  and  130  dollars  in  cash. 

That  the  defendant  then  informed  Ash  of  the  circumstances 
under  which  the  note  was  obtained,  and  he  at  first  promised  to 
return  it  to  the  defendant  Afterwards,  the  defendant  threatai* 
ed  to  indict  the  parties  concerned,  for  a  fraud  upon  him,  and 
thereupon  Hart  and  his  father  gave  the  defendant  a  bond,  stipu- 
lating for  the  payment  of  the  note  by  them  at  its  maturity.  This 
bond  the  defendant  retained  until  the  note  became  due,  but  it 
was  not  then  taken  up  by  Hart ;  and  the  defendant  being  in- 
formed that  the  bond  was  of  no  value,  returned  it  to  Hart,  who 
promised  to  pay  him  100  dollars  on  account  of  the  note,  if  he 
would  renew  it  for  the  balance.  This  proposition  was  acceded 
to  by  the  defendant,  but  never  fulfilled  by  Hart 

The  defendant  then  called  the  plaintifl^'s  attorney  as  a  witness, 
who  testified,  that  he  received  the  note  of  Ash  for  collection, 
with  instructions  that  the  suit  should  be  brought  in  the  name  of 
Robert  OgiJby^  or  some  other  name.  That  Ash  assigned  as  a 
reason  for  this,  that  the  note  belonged  to  a  person,  who  did  not 
wish  his  name  to  appear,  and  as  the  name  of  Ogilby  had  befort 
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been  usea  in  suits  by  Ash,  and  as  Ash  furnished  security  for  the   P«e.  T«hl 
costs,  the  attorney  used  the  name  presented  to  hinit  although  he  * 

did  not  know  any  such  person  as  Robert  Ogilby.  Qgilbf 

It  further  appeared,  that  Ash  deposited  the  note  in  the  Chemi-     Wdlaea. 
cal  Bank  for  collection,  and  that  it  remained  there  for  several 
days  after  it  became  due. 

Upon  this  state  of  facts  the  presiding  Judge  required  more 
evidence  concerning  the  plaintiff  upon  the  record,  and  none  beiog 
furnished,  he  nonsuited  him. 

Mr.  J.  S.  Mitchell^  for  the  plaintiff^  now  moved  to  set  the  n<Mi- 
suit  aside.  He  contended,  I.  That  a  promissory  note  ^idorsed 
in  blank,  is  payable  to  bearer,  and  that  the  production  of  it  by 
the  bearer,  is  evidence  of  his  title.  [Chit  on  BUk,  132-5,  and 
noteJ\ 

IL  That  the  defendant  by  pleading  in  chief,  admitted  the  due 
appearance  of  the  plaintifi';  and  that  the  substance  of  the  issue  to 
be  tried  was,  whether  the  defendant  was  liable  or  not.  [7  /.  R. 
373J 

III.  That  the  bearer  of  a  promissory  note,  has  the  right  to  fill 
up  the  blank  endorsement  with  any  name  he  thinks  proper,  and 
that  he  does  not  divest  himself  of  his  title  as  bearer,  by  inserting 
another  name  than  his  own.    [11  J.R.  53.] 

IV.  That  the  owner  or  bearer  of  a  note  is  not  bound  to  sue  in 
his  own  name,  but  may  sue  in  the  name  of  another  as  his  trustee ; 
and  who  that  trustee  is,  is  foreign  to  the  issue.  [11  /•  H.  53. 
7  Cow.  JS.  176.    3  John.  Ca.  263.] 

V.  That  a  defendant,  to  protect  himself  against  an  unknown 
trustee,  can  apply  for  security  for  costs ;  and  that  a  judgment  in 
&vor  of  the  unknown  trusteet  who  is  plaintiff  on  record,  will  be 
a  bar  to  the  same  cause  of  action  forever.  [Rule  55.  4  Cow. 
R.  559.] 
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Dm.  Taimt       VI.  That  security  for  costs  in  this  cause  was  duly  filedt 

ISSS. 


that  a  misnomer  either  of  plaintiff  or  defendant,  could  only  be 
^^       taken  advantage  of  by  plea  in  abatement    [1  CkiL  Plead.  4BIL 
^![^^  ^  4  Cow.  R  167.] 

VII.  That  the  enquiry  as  to  who  the  plaintiff  on  the  record  is, 
if  matter  of  evidence,  should,  like  other  facts,  be  passed  upon  by 
the  jury.  That  theevidence,  or  want  of  evidence,  as  to  who  the 
plaintiff  is,  did  not  justify  a  nonsuit ;  and  that  no  more  evidence 
upon  tins  point  should  be  required  on  a  trial,  than  on  an  in- 
quest. 

Mr.  J.  R.  VnUing,  contra,  for  the  defendant  The  d^n^ 
dant  may  show,  under  the  general  issue,  that  there  is  no  such 
person  as  the  plaintiff  in  existence.  It  is  admitted,  that  any  red 
person,  with  or  without  interest,  may  sustain  an  action  upon  a 
aegotiable  promissory  note :  but  the  name  of  ajictiiious  plaintiff 
is  oidy  tolerated  in  the  action  of  ejectment,  for  the  convenience 
of  parties. 

It  is  contended  by  the  plainti^  that  this  advantage  can  be 
taken  by  plea  in  abatement  only,  but  it  is  availaUe  under  tfas 
general  issue  also.  Under  this  issue  tiie  defendant  may  siioWt 
that  another  person  ought  to  have  been  made  a  co-plaintiff;  that 
the  defendant  has  no  capacity  to  contract,  &6.  [1.  CkS.  Plead. 
470.]  Any  thing  which  shows  that  the  plaintiff  had  no  subsist- 
ing cause  of  action  at  the  time  of  the  commencement  e(  the 
suit,  may  be  given  in  evidence  under  this  issue.  (lb.  479.]  The 
defendant  here,  showed  his  own  incapacity  to  contract,  by  show- 
ing  the  plaintiff's  absolute  nonentity.  There  is  no  foundation 
for  the  argument,  that  a  plea  in  abatement  ought  to  be  inter- 
posed. 

A  misnomer  of  the  plaintiff  may  be  taken  advantage  of  under 
the  general  issue,  and  be  thegroundof  nonsuit  at  the  trial.  [Fide, 
CoUman^  et  al.  v.  Collins,  post]  In  case  of  the  Bank  of  Uiica  n 
iSma/fey» Chief  Justice  Savage  holds  the  doctrine,  that  the  defen- 
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dsM  should  plead  the  misnomer  of  the  plaintiffin  abatement,  to  be    Dec.  Term,, 
untruey  and  not  supported  by  the  cases.    [2  Cowen*$  Rep.  780.]  ' 

It  is  no  answer  to  the  objection  that  security  for  costs  lias  y. 

been  filed ;  that  remedy  is  merely  cumulative,  and  in  many  cases  ^  "^l^co. 
proves  ineflectual.    The  defendant,  if  he  succeeds,  is  entitled  io 
a  judgment  against  a  real  person  for  his  costs. 

-  Oaklbt,  J.  It  is  sufficiently  shown  in  this  case,  that  the 
note  on  which  the  suit  is  brought  was  the  property  of  Ash,  and 
that  it  was  sued  in  the  name  of  the  plaintifi",  as  his  trustee,  and 
for  his  benefit  The  plaintifTs  attorney  was  called  as  a  wit» 
ness ;  and  firom  his  evidence,  there  was  good  reason  to  believe 
that  the  plaintiflT  is  a  fictitious  person.  The  Judge  required 
fbrther  evidence  as  to  wiio  he  was,  with  a  view,  I  presume,  to 
ascertain  whether  he  was  or  was  not  a  real  person,  and  none 
being  given,  he  directed  a  nonsuit.  It  is  now  moved  to  set  this 
nonsuit  aside. 

It  seems  to  be  settled,  that  where  a  note  is  payable  to  bearer, 
or  is  endorsed  in  blank,  an  action  on  it  may  be  maintained  in 
the  name  of  any  person,  without  the  plaintifi^s  being  required 
to  show  that  he  has  any  interest  in  it,  unless  he  possesses  the 
iK>te  under  suspicious  circumstances.  [1  IJ.R.  58.  7  Caw. 
JL  176.]  It  also  appears  to  be  established,  that  if  any  qxiestion 
of  mala  fide  possessio  arise,  that  is  a  matter  of  fact,  to  be 
raised  by  the  defendant,  and  submitted  to  the  jury*  In  no 
other  case  does  the  court  inquire  into  the  right  of  the  plaintifi^ 
as  possession  will  be  evidence  of  property  in  him.  [8  /. 
Cases^  ;263.]  It  is  also  recognized  as  a  rule,  that  where  the 
plaintiff  on  the  record  is  a  mere  trustee  for  another,  the  defen- 
dant may  avail  himself  of  any  defence,  (except  probably  a  set- 
ofl^)  which  he  might  set  up  against  the  real  owner,  if  the  suit 
were  in  his  name.     [7  Cow,  R.  177.] 

Applying  these  principles  to  the  case  now  before  us,  it  would 
seem  that  the  real  inquiry  ought  to  have  been,  whether  AtA,the 
pvmer  of  the  note,  was  the  bona  fde  possessor  of  it.  The  cir- 
cumstances, under  which  it  was  obtained  from  the  defendant^ 
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Dtc  Ttnn,  and  put  into  circulation,  were  sufficient  to  throw  upon  Ask  the 
burthen  of  showing  how  it  came  into  his  hands.  The  proo^ 
that  the  plaintiff  was  a  fictitious  person,  may  have  been  very 
material  to  show  bad  faith  or  fraud  in  Ash«  in  prosecuting  the 
note*  That  was  a  question,  however,  which  should  have  been 
submitted  to  the  jury.  The  probability  raised  by  the  evidence^ 
that  the  plaintiff  was  fictitious,  could  not,  properly,  have  been 
made  the  ground  of  a  nonsuit.  If  it  had  been  competent,  under 
any  circumstances,  to  call  upon  the  plaintiff  to  prove  who  and 
what  he  was,  that  also  was  an  inquiry  for  the  jury.  Primi 
facie^  undoubtedly  the  plaintiff  is  to  be  deemed  a  real  person, 
and  whether  the  evidence  showed  him  to  be  otherwise,  was 
not  for  the  court  to  determine.  In  any  point  of  view,  there- 
fore, it  neems  to  me  that  the  nonsuit  ought  not  to  have  been 
granted. 

Nonsuit  set  cLside^  afid  new  trial  granted. 

[T.  S.  MitcheU,  AWyfir  the  pfff.    J.  R.  Wluting,  AtPyJor  tht  i^} 


^oU, — Upon  the  aeoond  trial  of  thiB  cauBe,  the  facts  proved  did  not  differ  bMp 
teriall  J  from  those  established  at  the  first  trial,  except  that  it  cleariy  appeared  that 
•Cf*  paid  no  value  for  the  note  when  he  received  it  of  Hart ;  but  there  was  «mk 
evidence  to  show  that  the  latter  had  advanced  to  Hickoz  130  dollars  when  it  waa 
delivered  to  him ;  and  the  plaintiff's  counsel  contended^  that  he  had  a  right  t0  re- 
cover of  the  defendant  to  that  amount.  The  Chief  Justice,  before  whom  the 
canse  was  tried,  charged  the  jury,  that  the  defence  set  up,  was  not  sofficieni  to 
protect  the  defendant,  unless  they  should  be  of  opinion  that  the  note,  was  JVwi' 
dtiemliif  negotiated  by  Hickoz,  and  taken  by  Hart  with  notice  of  the  fimud.  That 
if  they  believed  that  Hart  had  made  an  advance  upon  the  note  6eM  fidi,  iSbiBj 
would  be  warranted  in  finding  a  verdict  for  the  plaintiff  to  the  amount  of  that 
advance. 

The  jury  foimd  a  verdict  for  the  defendant,  and  the  court  afterwarda  r^fmui  la 
tctttsfide* 

They  observed  that  it  was  a  well  settled  rule,  that  if  a  note  is  put  into  ciicalatioa 
freudulently,  no  person  can  maintain  a  puit  upon  it,  who  has  not  paid  avaluaUa 
consideration  for  it,  in  ignorance  of  the  fraud.  That  the  facts  of  the  case  had  all 
been  presented  fairly  to  the  jury,  who  had  passed  upon  them,  and  that  under  tkb 
cireurastances  of  the  case  the  verdict  ought  not  to  be  disturbed. 

Jir.  J)r*Cotcn,  for  the  plaintiff,  cited  5  Bom.  4>  ML  674,  and  4  Cow,  JL  567.,  as 
to  the  aequiescence  of  the  defendant  in  the  passing  of  the  note. 
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aw 


>¥r.  irfciijfiff,  contra,  cited  7  Cinr.  fi.  176.    10  7.  H.  231.     15J.JK.«70.  ^^."^ 

As  to  the  acquiescence  of  the  defendant  in  the  passing  of  the  note,  the  court 


olMerred  that  there  was  no  evidence  of  an  advance  upon  it  by  Ash,  after  the         Rogew 

bond  of  Hart  was  received  by  the  defendant,  and  that  that  branch  of  the  defence    ,j^  jimgutk 

could  not  therefore  be  sustained.  Jj**-  ™  2 

New-Yoik» 


Edward  N.  Rogers,  George  S.  Rogers   and  Samvbi* 

Rogers 

versus 

The  Niagara  Insurance  Company  of  New- York. 

To  aa  action  upon  a  policy  of  insurance,  the  defendant  pleaded  the  general  issue 
and  three  special  pleas  in  bar.  The  plaintifi  took  issue  upon  the  three  first 
pleas,  but  demurred  to  the  fourth. ,  Upon  the  argument  of  the  demurrer,  the 
court  gave  judgment  in  favor  of  the  defendants,  with  leave  to  the  plaintifib  to 
withdraw  their  demurrer  and  take  issue  upon  the  plea.  The  plainti£b,  however, 
under  the  advice  of  counsel,  went  to  trial  upon  the  issue  joined  upon  the  three 
first  pleas,  taking  no  notice  of  the  fourth  plea,  and  the  defendants  entered  up 
the  judgment  in  their  favor  upon  the  demunrer. 

At  the  trial  of  the  cause  upon  thejssues  under'the  three  first#  pleas,  the  presiding 
Judge  decided  that  the  fourth  plea  covered  the  whole  cause  of  action  ezliibited 
m  the  first  count  of  the  declaration ;  and  as  that  plea  had  been  decided  to  be 
good,  and  the  plaintiffi  had  permitted  the  defendants  to  enter  up  theur  judgment 
upon  it,  he  excluded  all  the  testimony  offered  to  support  the  count,  and  the  plain- 
tiffi  were  compelled  to  submit  to  a  verdict  against  them. 

Upon  application  to  the  court,  setting  forth  that  all  the  proceedings  in  the  case  had 
t>een  under  the  advice  of  counsel,  who  supposed  that  the  plaintifls  could  proceed 
to  trial  under  the  other  issues,  without  any  embarrassment  from  the  fourth  plea, 
and  the  determination  of  the  demurrer,  to  it, — the  court,  notwithstanding  the 
intervention  of  three  terms  between  the  rendition  of  the  judgment  on  the  demurrer 
and  the  verdict,  set  the  verdict  aside,  upon  the  condition  that  the  plaintifib  should 
pay  all  the  costs  which  had  accrued,  and  take  issue  upon  the  fourth  plea  without 
delay. 

Tms  was  a  motion  to  set  aside  a  verdict  in  favor  of  the  de- 
fendants, and  for  leave  to  amend  the  plaintiff's  pleadings  by  filing 
a  replication  to  the  defendant's  fouith  plea.  The  facts  of  the 
case  will  sufficiently  appear  on  reference  to  the  preceding  mar- 
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1>&t.Tmm^  ginal  abstract,  and  to  the  report  of  the  proceedings  upon  thede- 
.  murrer.    [Ante  p.  86.] 


Rogen 
r. 

1^  ^rSf^S*  *^''*  ^^'  SuUivan,  in  behalf  of  the  plaintiffi,  now  read  an  ait 
New-Yoik.  davit.  Betting  forth  the  facts  of  the  case,  wherein  it  ^ns 
stated  that  all  the  proceedings  in  relation  to  the  trial  upon  the 
issues,  under  the  three  first  pleas,  and  the  n^ect  to  take  issoe 
upon  the  fourth  plea  after  the  determination  of  the  demurrer, 
had  been  by  mistake,  and  under  a  misapprehension  of  the  hw. 
That  the  counsel  for  the  plaintiffi  had  supposed,  notwithstand- 
ing the  determination  of  the  issue  in  law,  that  they  could  proceed 
to  try  the  questions  presented  by  the  issues  of  &ct,  without  any 
reference  to  the  fourth  plea,  or  the  decision  of  the  court  upon  it 
Mr.  6.  Origin  and  Mr.  Jay ^  centra^  for  the  defendants,  insist- 
ed, that  the  court  could  not,  after  the  intervention  of  three  tenns 
between  the  rendition  of  die  judgment  on  the  demurrer  and  the 
verdict,  interpose  for  the  plaintifb*  relief.  They  insisted  that  q»- 
plication  for  leave  to  amend  should  have  been  made  at  the  first 
term  after  the  renditicm  of  the  judgment ;  or,  if  opportunity  pre- 
sented, during  the  same  term.  [They  cited  I  Dunk^*t  Prac. 
534.  1  Burr.  316.  331.  2  lb.  749.  1  Sound.  60.  (n.  1.)  18 
J.  R  26.  80.   2  John.  Cas.  264.   1  Sell<m  870.  3  /okx.  Cos.  800. 

Per  Curiam.  The  court  have  power  to  grant  the  reiki 
here  sought,  notwithstanding  the  lapse  of  time,  if  the  fiurts  of  the 
case  warrant  their  interposition.  In  the  strictness  of  practiee, 
the  plaintiffi  would  be  too  late  in  their  application.  They  should 
have  amended  their  pleading,  by  replying  to  the  fourth  plea 
without  delay.  Several  terms  elapsed  between  the  rendition 
of  the  judgment  on  the  demurrer  and  the  trial  of  the  cause,  and 
they  may  be  considered  as  having  elected  not  to  amend.  But 
strict  practice,in  this  case,  might  *^  entangle  justice  in  a  net  of  fonn*" 
without  aflbrding  any  particular  advantage  to  the  defendants. 

The  proceedings  of  the  plaintifii  were  all  under  the  special 
advice  of  counsel,  who  supposed  that  they  might  disr^rd  the 
judgment  on  the  issue  in  law,  and  still  try  the  issues  of  fact  pre- 
sented by  the  other  pleas.    In  this  they,  were  clearly  mistaken. 
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Thd  foorth'pleft^  cohered  tbe  whole  cause  of  action,  and  a  judg-  D«t.  Tmu, 
meat  in  fiivor  of  the  defendants,  on  a  demurrer  to  it,  was  conclu-  _  ^^^' 
mwe.  The  mistake  was  committed  by  the  counsel ;  and  upon 
the  whole  case,  we  think  that  the  purposes  of  justice  will  be  best 
nbs^rved  by  setting  aside  the  verdict  and  permitting  the  plain- 
tift'to  amend  their  pleading.  The  defendants  will  not  suffer  in 
their  rights  by  this  course,  as  the  plaintiffi  must  take  issue  upon 
the  fourth  frfea  without  dehy,  and  pay  all  the  costs  which 
hmrt  accrued  up  to  this  time. 

granted. 


{A.  O.  Rogers,  difif  far  ike  ftft.    O.  W.  Strong,  JM$  for  ihi  d0$.] 


Lawbsiiob  Van  Bvseuuc 

versus 

Kttgiw ■  PumuiToii,  IsBAM,  G,  Coixpf  s  and  Epwabp  K.  Comwat 

A  eoaariossl  mIs  of  gooda,  aeeompsaied  by  a  dditeiy  tbertof  to  a  tliM  penDo, 
wt»  is  to  hold  the  seine,  as  the  agent  of  the  oontmcting  partiei^  until  the  lenna 
of  sale  are  eomplied  with,  will  not  Test  the  property  in  the  purehaser,  ontfl  the 
condition  preeedent  is  ftdfiOed. 

And  where  goods  porahaaed  conditioiially,  were  pot  on  board  a  vessel  by  ioeh 
agnty  witfalbe  mtont, tet when  the  eooditioB  preesdnt was  eoaofiied  with, 
the  title  tharato  ahoald  vest  in  the  poichaaer,  who  Mtd,  by  a  cfantev^paily, 
agreed  to  famish  a  cargo  for  tbe  vessel  to  proeeed  to  a  foreign  port;  the  seller 
was  permitted  to  leclain  the  property  oat  of  the  hands  of  the  ship  owner  and 
masttr,  upon  a  Ihilare,  by  the  putchaser,  to  fbUH  the  precedent  condition; 
siiiniflli thr 'T-^-''— *-  dahnedtohave  aNmapon  thegoodsfiv  tba>W^ 
a  thsv  challe^party.  (Se«  Ms  aifiihn  It  ike  mai  ssm.J 


Tbotbe  for  885  barrels  of  turpentine.  Flea,  the  general 
issue.  Upon  the  trial  of  this  cause,  it  appeared  thaton  the  18th 
of  December,  1838,  the  defendanU,  by  a  charter-party,  bearing 
date  on  that  day,  entered  into  a  contract  of  affireightment  with 

rot*  n.  71 
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Dm.  Tenn,    one  D.  H.  RobeFtson  and  Samuel  Candler,  whereby  they 

^—  lered  to  R.  &  C.  the  whole  tonnage  of  the  ship  Mary,  (exoept 

y.         80  much  as  might  be  necessary  for  the  ace<wiinodatien  of  ilie 
^"cl>X«*'*^  crew,  &c.,)  for  a  voyage  from  New-York  to  Lond<m  and  back 
to  New- York.    Robertson  and  Candler,  by  the  terms  of  the 
charter-party,  were  to  provide  a  cargo  for  the  vessel  ia  New- 
York,  together  with  a  return  cargo  at  London ;  and  for  the 
freight  thereof  were  to  pay  4000  dollars  ;  **o{  this  sum,  as  mmck 
^  as  might  be  wanted  by  the  defendants,  was  to  be  paid  ia  LoodoBr 
**  and  the  balance  on  the  termination  of  the  voyage  in  New- YorL* 
Purinton  was  the  master  of  the  vessel,  and  the  other  defen- 
dants were  the  agents  of  the  owners,  and  as  such,  sepanfely 
entered  into  the  contract  virith  Robertson  and  Candler,  in  their 
own  several  names,  under  seal ;  whereby  they  covenanted  in  the 
usual  form,  at  their  own  proper  cost  and  charges,  to  keep  the 
vessel  **  tight,  stanch  and  strong,  sufficiently  manned,  and  pro- 
'Mridedwith  all  things  necessary  for  such  a  voyage,"  dec. 

Robertson  and  Candler,  it  appeared,  supposed  themseTTes  ta 
be,  by  the  contract  of  affireighlment,  the  owners  of  the  vessel  far 
the  voyage  described  in  the  charter-party ;  and  hemg  unable  ttx 
purchase  the  cargo  they  were  to  provide,  they  entered  into  an 
arrangement  with  one  Harris  Blood,  (who  was  acting  as  an 
agent  or  broker  for  a  Mr.  Faber,  one  of  the  partners  in  the 
house  of  Collman,  Lambert  &  Co.,  of  London,)  whereby  it  was 
stipulated  that  Faber  should  make  an  advance  of  money  to 
Robertson  and  Candler,  sufficient  to  enable  them  to  pay  for  a 
quantity  of  turpentine  to  be  put  on  board  the  vessel  as  a  part  of 
her  cargo,  upon  condition  ihsX  the  turpentine,  when  purchased, 
should  be  consigned  to  the  house  of  Collman,  Lambert  &  Co.,  for 
sale,  and  Faber  iumished  vdth  biUs  g[  lading  therefor,  stipalating 
for  its  deKrery  in  London,  ^freight  free.**  When  these  biHs  of 
lading  were  furnished,  the  turpentine  was  to  become  the  pro- 
perty of  Robertson  and  Candler,  but  not  before.  ', 

Robertson,  for  the  purpose  of  accomplishing  the  foregoing 
objects,  made  appHcation  to  the  plaintiff  for  the  purchase  of  a 
part  of  the  turpentine  necessary  for  the  cargo,  and  promised  thai 
it  should  be'paid  for  in  cash,  whenever  it  was  delivered  to  Bloody 
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mt  the  same  tinie  referring  the  plaintiff  to  him  for  the  particulars   Deo.  Twm, 
of  the  anrangement.    The  plaintiff  thereupon  contnu^ted  for  the 


sale  of  a  quantity  of  turpentine  to  Robertson  and  Candler ;  and  ^*"  Buskirk 
U  was  agreed  that  the  same  should  become  their  property  when-  PunnW^and 
ever  it  totis  paid  for  by  Blood ;  and  the  plaintiff  accordingly 
ddivered  to  Blood  332  barrels,  which  were  paid  for  by  him, 
with  money  reccfived  of  Faber,  and  put  on  board  the  ship. 

Afterwards  the  plaintiff  delivered  to  Blood  385  barrels  more, 
^be  same  for  which  this  suit  was  brought,)  and  at  the  time  of 
tlae  delivery,  demanded  payment  Blood  thereupon  called  upon 
Robertson  for  the  bills  of  lading,  stipulating  for  the  delivery  of 
the  turpentine,  to  Collman,  Lambert  &  Co.,  '<  freight  free,'' 
according  to  the  conditions  of  the  agreement.  Robertson  imme- 
diately prepared  the  Ulls  of  lading  in  the  prescribed  form,  and 
presented  them  to  Purinton,  the  master,  for  his  signature  ;  but 
the  master  c<»itended  that  he  had  a  lien  upon  the  turpentine  for 
the  freight  expressed  in  his  contract,  and  refused  to  sign  the  bills 
of  lading  in  any  way,  except  as  '<  subject  to  the  conditions  of  the 
^  charter-party."  Robertson  communicated  this  result  to  Blood, 
who,  by  direction  of  Faber,  refused  to  advance  the  money  to 
pay  for  the  385  barrels  last  mentioned,  which  had  also  been  put 
on  board  the  vessel. 

The  plaintiff  hereupon,  as  Robertson  and  Candler  neglected 
to  pay  him,  demanded  the  turpentine  of  Blood,  alleging  that  it 
was  placed  in  his  hands  upon  a  condition  that  had  not  been 
complied  with,  and  declaring  the  contract  to  be  rescinded, 
Robertson  and  Candler  acceded  to  this  claim  of  the  plaintiff; 
agreed  to  rescind  the  contract,  and  consented  that  he  should 
receive  the  turpentine  back  again.  The  plaintiff  then  made  a 
fevmal  demand  upon  all  the  defendants  for  the  turpentine,  oflering 
at  the  same  time,  to  pay  them  the  expenses  of  lading  and  unlad- 
ing it ;  but  did  not  offer  to  pay  the  freight  or  any  part  of  it 
The  defendants  however  reiused  to  deliver  it  up,  alleging  that 
they  had  a  lien  upon  the  turpentine  for  the  freight  money  men- 
tioned in  the  charter-party.  The  plaintiff  thereupon  brought  this 
action  to  recover  the  value  of  the  385  barrels  last  delivered, 
and  which  had  not  been  paid  for  by  Blood. 
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Dm.  Teras       At  the  trial  of  the  cause,  the  plaintiff^  for  the  pmpoae  of 
'^^'       taiiiiQg  the  iatue  on  hit  part,  called  RobertsoD  aa  a  witneaa,  bvi 


**  f^'^  lie  was  objected  to  on  the  part  of  the  defendantiw  u  interoaled 
^■^^^•^  in  the  event  of  the  suit  The  counsel  for  the  plaintiff  tbenfltnted, 
that  it  would  appear  that  the  contract  bi^ween  him  and 
Robertson  and  Candler  had  been  rescinded,  whereby  R*  waa 
exonerated  fioom  all  responsibility  to  the  plaintiff;  and  thai  the 
interest  of  the  witness  was  balanced. 

The  Chief  Justice,  before  whom  the  cause  was  tried,  derided 
that  Robertson  was  a  competent  witness,  if  it  should  appear 
that  his  contract  with  the  plaintiff  had  been  rescinded;  bat  if  it 
should  not  so  appear,  then,  that  he  would  not  be  competenL 

The  counsel  for  the  defendants  excepted  to  this  opinioo*  attd 
Robertson  being  sworn,  stated  the  facts  which  have  alresidy 
been  set  forth. 

Blood  was  also  examined,  and  he  testified,  that  when  the  tur- 
pentine was  put  on  board  the  vessel,  he  took  reeeipU  f6r  sodk 
fwrctl  x%  hii  awn  namtf  as  it  was  put  on  board :  and  he  ooro- 
berated  the  testimony  given  by  Robertson  in  all  its  rssrntisl 
particulars. 

The  counsel  for  the  defendants  oflbred  no  evidence  on  their 
part  to  support  their  defence,  but  insisted  that  the  plaintiff  was 
not  entitled  to  recover ;  first,  because  the  proof  did  not  sbvw  a 
conversion  by  aU  the  defendants ;  and  secondly,  because  the 
defendants  had  a  lien  on  the  turpentine  for  their  freight,  and  were 
not  bound  to  surrender  up  the  cargo  until  their  contiaci  had 
been  satisfied. 

Upon  this  state  of  the  case,  the  Chief  Justice  being  of  opinio^ 
that  the  plaintiff's  right  of  recovery  depended  entirely  upon  qoea- 
tions  of  law,  a  verdict  was  taken  in  his  favor  of  for  MO  doUan^ 
subject  to  the  opinion  of  the  court  upon  a  case. 

The  cause  was  afterwards  argued  by  /.  PrescM  Hall  for  the 
plaintifl;  and  by  G.  Clark  and  W.  SOosson  for  the  defendants. 

For  the  plaintiff  it  was  contended,  I.  That  Robertsmi  was  a 
competent  witness. 
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IL  Tlial  tho  proof  wa«  sufficient  to  show  a  coanaion  by  otf 
the  iefeiidanti ;  but  if  not,  thai  that  objectiim  was  not  a  sufficieiit 
groimdafnonauh.    [i  PhiL  En.  125.    IM[.^S.B6S.   JVtkoB  ^"^l"'^ 
w^OkmUmidoikin.    Cfm.  Dig.  AktHmn^  F.  8«.]  ^"c^JT* 

IIL  That  the  sale  of  the  turpentiiie  to  Robertson  and  Candlert 
and  the  delivery  thereof  to  Blood,  were  entirely  omditional ;  and 
the  conditions  of  sale  and  delivery  not  having  been  complied 
jritht  the  right  of  property  in  the  turpentine,  never  vested  in 
Robertson  and  Candler,  but  remained  in  the  plaintiff  He  had  a 
right,  thereibre,  to  resume  the  possession  ot  his  goods.  {KenfM 
Cam.  w>L  2.  291.  Palmer  v.  Hand,  18  John.  484.  Hu»9ey  v. 
TkamtoM,  4  Mau.  R.  405.  BarreU  v.  Pritchard,  2  Pick.  IL 
513.  Haggertff  v.  Palmer^  6  /.  G.  R.  437.  MarsUm  v.  BaU* 
mn,  llMois.  606.    Barrow  v,  Cohs^  3  Camp.  R.  92.] 

IV.  That  there  never  was  any  delivery  of  the  turpentine  to 
Robertson  and  Gaudier,  either  actual  or  constructive.  But  if  by 
the  comtraU  of  sale,  any  r^t  of  property  vested  in  them,  they 
relinquished  it,  and  the  contraet  of  sale  was  entirely  rescinded, 
whereby  the  plaintifi  's  right  to  the  possession  of  his  goods  re* 
vertedtohim.  [BiAmrimm v.  Qo$9^  i  B.  i^ P.  \\9.  Mm  w. 
AsII,  t  lb.  457.  aaktv.FUUi,bT.K%\\.  Atkinv.  Barmkki^ 
1  Stnm.  R.  165.  CroMiio.  Ryder^  1  Holti  R.  lOa  iMar.  R. 
187.] 

y.  That  the  defendants  had  no  lien  whatever  upon  the  tur« 
penliae;  but  diat  if  they  had,  it  was  not  sufficient  to  overreach 
the  plaintiirs  claim,  nor  sufficient  to  defeat  his  rig^  to  have  his 
.  goods  restored  to  him.  [JBtrley  v.  COadHmUyiM.  ^  8eL  SOB. 
PkOpiv.  Rodk,  l5Ba$i.  546.  Cisttig  v.  Ltmg,  IB.^P.  6S4. 
HoViLm^  of  iSUfping,  vol.  S,  173.  Lowm  on  CkmrUr-PartiBs, 
117.130.  JesiiffCbm.eol.S,17S,  174. 177.  MaiOague  an  Idm, 
p.  64.] 

Tar  the  defendants  it  was  cmtended,   I.  That  the  defendants 
were  improperly  joined  in  the  action,  there  being  no  joint  con- 
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Ds^JTm,    version  proved.    That  the  Collins'  were  mere  comniisnoii  mer- 
okuitSt  acting  as  agents  for  the  owners  of  the  ship.    That  fikmy 


Vttt  Bwkiik  Ijj^j  jjj^  control  over  the  property  when  shipped,  and  could 
P<^n^g*>^  be  liable  for  aconveraon  where  they  had  no  possosiion,  cr  r^jfai 
to  dictate  to  the  master.  That  if  there  was  de&ult  anyirhei^r 
the  master  alone  was  liable,  and  he  alone  should  have  been  med. 
[1  Com.  Dig.  78.     S  Set.  JV*.  P.  1 176.] 

IL  That  the  freight  money  agreed  upon  by  the  charter-partvv 
was  a  lien  on  the  goods,  and  they  could  not  be  legally  demand- 
ed, without  a  tender  of  the  freight  [Pabner  v,  iMrittard^  16  J. 
K  p.  848.  Clarksim  f>.  EdtSy  4  Cow.  R.  p.  470.  SanOe  e.  Gmh 
pion,  %B.  fyA,  503.  Detouches  v.  Peek,  9  J.  R.  210.  15  A. 
SS£.     Samom  v.  Ball,  4  Dall  p.  459.] 

III.  That  no  person  having  goods  on  board  a  vessel  ready  for 
sea,  can  reclaim  them,  or  unlade  the  vessel  without  pajong  the 
freight  That  in  this  case,  as  the  defendants  were  to  receive  a 
large  sum  in  Liondon,  they  had  a  lien  for  that  sum  on  all  goods 
laden  on  board ;  and  that  where  freight  is  payable  in  advance, 
it  cannot  be  recovered  back.  [De  SUeaU  v.  KendM^  4  JIf.  4"  *'- 
p.  87.]  That  where  there  is  no  de&ult  on  the  part  of  the  ship- 
owner or  his  agents,  he  cannot  be  deprived  of  his  fireigfat  after 
the  goods  are  once  taken  on  board. 

IV.  That  in  this  case  the  goods  were  laden  with  the  consent 
of  Robertson  and  Candler.  As  between  them  and  the  plaintifl^  the 
title  of  the  property  passed  to  the  purchasers  by  the  delivery ; 
and  the  defendants'  lien  stood  as  it  would  if  Robertson  and  Gain 
dler  were  the  plaintiffs.  And  that  if  they  had  instituted  the  suitv 
the  defendants'  claim  would  have  been  clear  and  undoubted 
[Chapman  v.  Laihrap,  6  Cwen^s  Rep.  110.  Mowrey  v.  Wabh, 
8  lb.  238.  5  D.  ^  E.  231.  5  /.  R.  395.  Long  <m  Saks, 
158.] 

Per  Curiam.  The  proof  in  this  case  shows  a  conversion  by 
all  the  defendants.    They  were  all  personally  bound  by  the 
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charter-party.      Though  the  Collins'  describe  themselves^  as   ©•^^•n^ 

0geniSf  yet  they  stipulated  personally,  and  are  therefore  per- _ 

Bonally  bound  for  the  performance  of  their  contract.  The  de-  *"  ^^ 
fendants  all  claimed  a  right  to  detain  the  goods,  as  subject  to  the  ^"^^^ 
charter-party,  and  they  all  united  in  the  refusal  to  deliver  them 
up.  The  property  was  as  much  under  the  control  of  the  mer- 
chants as  the  master,  and  they  are  responsible  with  him  for  the 
act  of  withholding  it,  if  that  would  not  be  justifiable  on  his  part 
The  action,  therefore,  is  not  miflconceived  in  point  of  form,  and 
if  i^ell  founded  in  other  respects,  may  be  maintained  against  all 
the  defendants  jointly. 

If  this  were  not  so,  there  would  be  no  ground  of  nMsuit  in 
this  branch  of  the  defence.  In  suits  ex  delicto^  the  joinder  o(  too 
many  defendants  is  never  objectionable,  where  the  defect  is  not 
apparent  on  the  record.  One  may  be  acquitted  and  another 
found  guilty ;  for  a  failure  of  proof  against  one,  does  not  show 
that  the  cause  of  action,  established  in  evidence,  is  diflerent  from 
that  comprised  in  the  declaration.    lCam.IMg.  vol.  1.  78.] 

If  the  decision  of  the  cause  depended  upon  a  particular  examina- 
tion of  the  second  ground  of  defence  assumed  by  the  counsel  for  the 
defendantSyWe  should  be  inclined  to  say,  that  under  the  charter-par- 
ty,nc  lien  attached  upon  the  turpentine,  even  if  it  were  considered 
as  the  property  of  Robinson  and  Candler.  The  freight,  as  8uch,did 
not  hecotne  due  until  the  termination  of  the  voyage  at  New- York, 
except  so  much  as  might  be  actually  wanted  for  the  expenses  of  the 
ship  in  London ;  and  the  lien,  in  any  event,  could  not  exist,  except 
for  a  due  proportion  of  the  freight.  The  outward  cargo  could 
not  be  bound  for  the  whole  amount  of  the  charter  money,  for  it 
was  to  be  delivered  long  before  the  entire  sum  became  due. 

But  without  examining  more  particularly  the  questions  raised 
on  the  argument,  as  to  the  lien  of  the  owners  of  the  vessel  on  the 
goods  put  on  board  under  the  charty-party,  or  when  such  right 
of  lien  commenced,  we  think  that  the  evidence  shows  that 
the  turpentine  in  question  was  never  put  on  board  ufuier  the 
charter-party  at  all  The  sale  and  delivery  by  the  plaintiff  were 
clearly  conditional,  and  the  property  was  not  to  vest  in  Robert- 
son and  Candler  until  the  condition  was  complied  with.    The 
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Dw.  T«nB»   ddiTery  waa  to  JKooi^  aod  it  ii  evideiit  that  he  did  not  ad  at 
the  purehaae  as  Urn  agent  of  Robinson  and  Candler,  but  aa  dw 


Yui  BwUik  agent  o£  FtAer.  The  goods  were  not  put  on  board  as  tbe  pn^ 
FwmUMiiftad  party  of  RoUnson  and  Candler ;  Blood  took  a  receipt  for  tiieai  in 
his  own  name.  The  whole  sale,  by  the  plaintiff  to  Bbmi^  and  bj 
him  to  Robinson  and  Caodlery  depended  on  the  perfonnanoe  of 
the  condition  stipulated  for  by  the  latter  as  to  the  bills  of  ladiqg^ 
and  on  the  payment  of  the  money  by  Blood. 

The  sale  and  delivery  being  thus  conditional,  it  is  well  aeltietfc 
that  tbe  property  never  passed  out  of  the  plaintifl^  unieas  the 
condition  was  performed.  [IB  J.  R.  484.  6J.C.IL  497.]  R 
is  immaterial  therefore,  to  consider  what  may  have  been  Ife 
rights  of  the  defimdants,  to  retain  prop^ly  put  on  board  by  Ro- 
binsott  aadCandler,  under  the  charter-party.  It  b  quite  tkmi^ 
that  they  had  no  such  ri|^t  as  against  the  plaintift  who  neiw 
imeaded  that  his  property  shonld  go  on  board  the  aldp  at  all, 
unless  he  reec&ved  payment  for  it 

On  the  si]|>poatian  that  by  the  deUveryi  the  prtpvty  veslad 
in  Abodi  widtoot  paymnt  for  it,  it  is  very  dear,  thai  k  did  not 
pass  from  Uood  to  Rdbiason  and  Cimdler.  The  sale  aa  lb  Arnv 
was  striekly  oon<fitional,  and  whatever  interest  may  have  vnrtsd 
ia  Blood,  was  restored  to  the  plaintii^  by  the  agreemmrt  to  le* 
scad  the  whole  contract  of  sale. 

Judsmemt  tor  the  nlmmtif 

[aP.Bsll,Jll's>ra<i«p    G.Clsik,4iry>rM<it/kl 
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LxoNASD  CoLLMAN,  Joseph  Labcbert,  Conkao  W.  Faber  and 

Herman  Stolterfout 

verstis 

IiRAEL  G.  Collins  and  Edward  K.  Collins. 
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Collman  and 
othen 

V. 

CoUinfl. 


A  mistake  in  the  declaration,  as  to  the  Christian  name  of  KflUMffy  is  not  a 
ground  of  nonsuit  at  the  trial ;  and  such  mistake  cannot  be  taken  adTantaga 
of,  escept  by  a  plea  in  abatement. 

A  conditioQal  sale  of  property,  accompanied  by  a  delivery  of  it  to  a  Mrd  penan^ 
who  is  to  holdjLhe  same,  as  the  common  agent  of  the  contracting'parties,  until 
the  terms  of  sale  are  complied  with,  will  not  vest  the  title  to  the  property  in  (ho 
purchaser,  until  the  condition  precedent  is  fulfilled. 

The  plaintiA,  through  B.,  an  agent,  agreed  with  R.  fc  C,  to  advance  a  anm  of 
Bioney  sufficient  to  cover  the  first  cost  of  a  quantity  of  turpentine,  upon  condi- 
tiooy  that  the  turpentine,  when  purchased^  should  be  shipped  and  consigned  to 
them  at  London,  "  freight  free,"  by  the  bills  of  lading.  R.  &  C.  acceded  to  the 
terms,  and  a  quantity  of  turpentine  was  purchased  by  B.,  the  agent,  and  R.,  one 
of  the  contracting  parties,  and  put  on  board  a  ship  which  R.  fc  C.  had  chartered 
of  the  itfundtmii  for  a  voyage  to  London  and  back.  It  was  agreed  between B., 
the  agent,  and  R.  &  C,  that  the  turpentine  should  not  become  the  property  of 
the  latter,  until  they  had  produced  bills  of  lading  therefor,  signed  ''freight  free ;" 
and  upon  these  conditions,  B.,  the  agent,  paid  for  the  turpentine,  with  money  re-^ 
oeived  of  the  plaintiffii ;  put  it  on  board  the  ship,  taking  receipts  therefor  in  hia 
own  name.  The  master  of  the  vessel,  with  the  approbation  of  the  defendants, 
refused  to  sign  bills  of  lading  for  the  turpentine,  **  freight  free,"  contending  that 
they  had  a  lien  on  it  for  the  fireight  money  mentioned  in  the  charter-party.  The 
contemplated  voyage  was,  by  Hob  means,  broken  up,  and  the  drfendani$  took 
^e  turpentine  out  of  the  vessel  and  sold  it. 

HsLn,  that  R.  k.  C,  not  having  complied  with  the  condition  upon  which  the  turpen- 
tine  was  to  become  theirs,  had  no  title  to  the  property ;  and  as  the  plaintifib  had 
paid  for  the  turpentine  and  received  possession  of  it  through  B.,  the  agent,  they 
were  entitled  to  maintain  trooer  for  the  conversion  of  it  by  the  defendants. 

HsLir,  also,  that  the  tnrpentme,  under  the  circumstances  of  the  case,  was  not 
put  on  board  the  ship  under  the  charter-party,  and  that  the  dsfeadaots,  (Kere* 
forei  had  no  lien  on  the  property  for  iheix  freight. 


Trover,  to  recover  of  the  defendants  the  value  of  332  barrels 
of  turpentine.  This  cause,  and  the  preceding  one  of  Van  Bus- 
kirk  V.  Purinton  and  these  defendants,  originated  in  the  same 
transaction ;   and  to  avoid  unnecessary  repetition,  as  well  as 
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Dtc  Tenii,  for  a  more  correct  understanding  of  the  facts  connected 
with,  reference  may  be  had  to  that  case. 


^*"oA?n*°^       The  cause  was  tried  before  Mr.  Justice  Oakley,  and  at  the 
▼•         trial,  Blood  was  called  as  a  witness  by  the  plaintifis.     He  testi- 
fied, that  in  the  early  part  of  the  month  of  December,  1829,  he 
was  informed  by  D.  H.  Robertson,  that  he  was  negotiating  for 
the  charter  of  the  ship  Mary,  for  a  voyage  from  New- York  to 
London  and  back,  and  his  assistance  in  procuring  a  cai^  ibr 
her  was  desired.    That  he  suggested  to  Robertson  the  plan  of 
shipping  a  quantity  of  turpentine  to  London,  and  told  him  that 
he  (the  witness)  could,  as  he  thought,  procure  an  advance  of 
money  upon  certain  termsy  by  which  the  cargo  might  be  pur- 
chased.   Robertson  yielded  to  the  suggestion,  and  agreed  to 
purchase  1500  barrels  upon  the  terms  proposed. 

Blood  then  called  upon  Faber,  one  of  the  plaintifli  in  this 
cause,  who  resided  in  New- York,  and  one  of  the  firm  of  CoU- 
man,  Lambert  &  Co.,  of  London,  to  know  whether  he  wooM 
advance  the  funds  necessary  for  the  purchase;  and  f^ber 
finally  agieed  to  make  such  advance,  upon  condition  that  tbe 
turpentine  should  be  shipped,  when  procured,  to  C.  L.  d&  Co.r 
at  London,  and  consigned  to  them  <*  freight  firee,"  by  the  tnlbof 
lading.  This  proposition  being  communicated  to  R.,  was 
assented  to  by  him,  and  he  then  informed  Blood  that  he  bad 

already  contracted  with  Van  Buskirk,  and  with  Mitchell  & 

« 

Bleecker,  of  New- York,  for  the  purchase  of  two  paroeb  of 
turpentine,  which  they  were  expecting  to  receive  fnxn  Noith 
Carolina,  and  that  he  had  referred  them  to  him  (Blood)  as  the 
broker  in  the  transaction,  who  would  pay  for  the  turpentine  on 
its  delivery. 

When  the  turpentine  was  received,  Mitchell  &  Bleecker  gave 
notice  of  its  arrival  to  Blood,  and  afterwards  delivered  to  bim 
the  332  barrels  in  question,  he  having  agreed  to  pay  for  them 
on  delivery.  Blood  put  the  turpentine  on  board  the  ship,  and 
took  receipts  therefor  in  his  own  name. 

As  soon  as  the  turpentine  was  delivered,  M.  &  B.  sent  then- 
bill  for  it  to  Blood,  who  paid  the  amount  with  money  received 
by  him  of  Faber  for  that  purpose. 
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BkxMl  further  testified,  that  he  acted  in  the  transaction  as  the    Dec.  Tenn, 

1829. 

agent  both  for  Faber  and  Robertson :  that  he  was  to  receive  and '. 

keep  possession  of  the  turpentine  in  his  own  name^  until  Robert-       ^Uicts 
son's  agreement  was  complied  with ;  and  the  turpentine  was  not      ^  ^ 
to  become  the  property  of  Robertson  until  the  bills  of  lading 
stipulating  for  its  delivery,  ^  freight  free,"  to  C.  L.  &  Co«  were 
procured. 

After  the  turpentine  was  put  on  board  the  ship,  Blood  called 
upon  the  defendants,  and  upon  Purinton,  the  master,  for  the  bills 
of  lading,  which  had  been  stipulated  for  with  Robertson ;  but 
tbe  master,  with  the  approbation  of  the  defendants,  refused  to 
sign  any,  unless  made  subject  to  the  charter-party.  Blood  then 
made  various  propositions  to  the  defendants  and  the  master,  and 
finally  o^red  to  accept  bills  of  lading,  filled  up  at  the  current 
rale  of  freight  between  New* York  and  London.  All  these  pro- 
positions  were  rejected,  and  Blood  then,  by  the  direction  of 
Faber  and  in  the  name  of  the  plaintifis,  demanded  of  the  defen- 
dants, and  also  of  the  master,  the  382  barrels  of  turpentine  in 
question ;  but  they  refused  to  deliver  them  up,  insisting  that 
they  had  a  Hen  upon  them  for  the  freight  specified  in  the  charter* 
party. 

Tbe  defendaTUs  afterwards  took  the  turpentine  out  of  the  ship 
and  8<dd  it»  without  the  consent  of  any  of  the  other  parties  hav- 
ing adaini  upon  it,  or  an  interest  therein. 

It  also  appeared  from  the  testimony  of  Mitchell,  (who  was  called 
as  a  witness  by  the  drfendants^)  that  Blood  had  communicated  to 
taokf  before  the  turpentine  arrived  from  North  Carolina,  the  fact 
that  Faber  was  to  advance  the  money  for  it,  under  an  arrange- 
ment made  with  Robertson  for  that  purpose.  But  the  agree- 
ment  as  to  the  purchase  was  made  with  Robertson,  and  the  bills 
for  the  turpentine  were  made  out  in  his  name,  and  sent  to  Blood 
for  payment  All  the  circumstances,  however,  relating  to  the 
manner  in  which  the  turpentine  was  to  be  paid  for,  were  under- 
stood by  Mitchell  &  Bleecker,  while  it  was  in  the  possession  of 
Blood,  and  before  payment  was  received  by  them. 

The  plaintifis,  in  the  course  of  the  trial,  for  the  purpose  of 
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Dec.  Term,    showing  who  composed  the  house  of  Collman,  Lambert  &  Co^ 

'^*^'        and  for  the  purpose  of  showing  a  joint  interest  in  tbemselTe^ 

^''^"Th "  *"^  called  one  of  their  clerks  as  a  witness :  and  it  appeared  by  his 

▼-.  testunony,  that  the  individuals  associated  in  that  firm,  were 

Leonard  CoUman,  John  Lambert,  Conrad  William  Faber  and 

Herman  Stolterfoht.    The  witness  also  stated  that  there  weie 

several  brothers  bearing  the  name  of  Lambert^  but  no  perscm  bjr 

the  name  of  Joseph  Lambert  was  known  to  him. 

The  counsel  for  the  defendants,  upon  these  facts,  moved  for  a 
nonsuit,  upon  the  ground,  first,  that  the  house  of  Collman,  Lam- 
bert &  Co.,  was  not  composed  of  these  plaintifis  ;  Joseph  Lam- 
bert, being  the  person  named  in  the  declaration,  whereas  Johm 
was  the  actual  partner. 

Secondly,  because  the  plaintiffs  had  failed  to  show  any  title  to 
the  property  in  themselves.  This  motion  was  overruled  by  the 
presiding  Judge,  and  the  counsel  for  the  defendants  excepted  to 
his  opinion. 

The  defendants  on  their  part  then  gave  the  charter-party  in 
evidence,  for  the  purpose  of  showing  their  right  to  detain  the 
turpentine,  and  called  the  mate  of  the  ship  as  a  witness.  He 
testified  that  after  the  turpentine  was  sent  on  board,  Robertson 
and  Candler  came  to  the  vessel  and  gave  several  directions 
relative  to  it,  and  appeared  to  be,  so  far  as  the  witness  observed, 
its  real  owners ;  no  other  person  seemed  to  have  any  interest 
in  it,  and  he  supposed  the  turpentine  had  been  sent  on  board  by 
them.  The  master  refiised  to  sign  the  bills  of  lading  because 
they  contained  the  clause  **•  freight  free,"  and  the  captain  intima- 
ted to  the  person  who  presented  them,  that,  if  he  signed  such  bills, 
he  might  be  prevented  from  receiving  his  fi^ight  No  other 
cargo,  except  the  turpentine  and  a  small  quantity  of  peppermint, 
was  put  on  board  the  ship,  although  she  continued  ready  Ui 
receive  it  until  the  23d  of  January  ;  when  the  witness  under- 
stood that  Robertson  and  Candler  had  refused  to  furnish  any 
more  cargo,  and  had  abandoned  the  voyage.  The  turpentine 
was  then  taken  out  of  the  ship  by  the  defendants. 

The  witness  signed  the  receipts  for  the  turpentine  in  the  name 
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of  Blood,  who  delivered  the  turpentine  to  him,  but  be  did  not   Dtc.  Teim, 
know  that  Blood  was  the  agent  of  the  plaintifb,  or  tfiat  he  had  -^ 
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any  interest  in  the  transaction  of  any  kind. 

After  the  value  of  the  turpentine  had  been  shown,  and  all  the 
&ct8  were  ascertained,  the  counsel  for  the  defendants  again 
moved  for  a  nonsuit ;  but  the  motion  was  denied  by  the  presi* 
ding  Judge,  who  recommended  that  a  verdict  should  be  taken  in 
favor  of  the  plaintiffi,  subject  to  the  opinion  of  the  court  upon  a 
case  to  be  made.  This  being  assented  to  by  the  counsel  for  both 
parties,  the  jury  returned  a  verdict  in  favor  of  the  plaintiffs  for 
seven  hundred  and  ninety  dollars  and  sixty-one  cents  damages, 
and  six  cents  costs. 

The  cause  was  now  argued  by  /.  Prescott  HaUy  for  the  plain- 
tiffs, and  by  Mr.  G.  Clark  and  Mr.  Slossan^  for  the  defendants. 

For  the  plaintiffs  it  was  contended,  I.  That  the  mistake  in  the 
Christian  name  of  the  plaintiii^  Lambert,  was  no  ground  of  non- 
suit, and  that  such  mistake  could  only  betaken  advantage  of  by 
plea  in  abatement.  [6.  Mcoi.  4*  SeL  45.  2  Brod.  4*  Bin^.  84. 
1  Bos.  4*  Pul  p.  40,  645.  1  Saunders  on  Plead.  ^  Ev.  p.  11. 
1  Chit.  Plead.  441.  Com.  Dig.  vol  1,  p.  61.  Ahatemeni^  c.  19. 
/.  18.  4  Cow.  R.  167.  Arch.  Prac.  805.  1  Tiddfs  Prac.  462. 
The  counsel  for  the  defendants  assented  to  the  correctness  of 
this  proposition,  on  the  argument,  and  all  oligecticHis  upon  tins 
point  were  waived  by  them,] 

II.  That  the  turpentine  in  question  having  been  paid  fer  by 
the  plaintiffs,  and  delivered  to  their  agent.  Blood,  under  an  ex- 
press condition  that  it  should  not  beccMne  the  property  of  Ro* 
bertson  and  Candler  until  they  produced  the  bills  of  lading,  sti- 
pulating for  its  delivery  to  the  plaintiffi  at  London,  **  freight  free  f 
neither  Robertson  and  Candler,  nor  the  defendants,  could  have 
any  claim  to  hold  the  property  against  the  rights  of  the  plaintifi, 
until  the  condition  precedent  on  the  part  of  Robertson  and  Can- 
dler was  fulfilled.      [Kewfs  Com.  vd.  S,  391 .     Hussey  v.  Thorn^ 
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tm,  4  Man.  B.  405.  BarreUv.  PrJIcAurd,  S  Pidu  R.  512.  Oig- 
gmriy  V.  Pabntr^  6  J.  C.  R.  487.  MonUm  v.  BaUmn,  17  JlfoM. 
R.  606.    BaiTM  v.  Cole$^  3  Cmnp.  Rq^.  92.     19  Vetegf  SS&J 

IIL  That  the  plaintiffii  having  paid  for  the  turptntine  uiicler 
the  condilioDs  aforesaid,  and  having  taken  the  same  into  thefa- 
inni  poasessioD  by  their  agent.  Blood,  acquired  either  a  genenl 
or  a  special  property  in  the  turpentine,  which  was  not  diTesled 
by  patting  the  same  on  board  the  ship. 

IV.  That  as  between  the  plaintiA  and  Robertson  and  Candler, 
the  latter  could  have  no  right  to  the  turpentine,  until  they  pro- 
duced the  bills  of  lading  signed  **  freight  free  f  no  right  of  pro- 
perty or  possession,  therefore,  ever  vested  in  Rpbertsoo  and  Ciih 
dler,but  the  same  remained  in  the  plaintiffi. 

That  the  plaintiffs,  at  all  events,  were  entitled  to  the  posses- 
sicMi  of  the  property  in  pursuance  of  the  agreement  between  Ro- 
bertson and  Blood,  the  agent  of  the  plaintiffs.  Until  the  hflls  of 
lading  were  produced  signed  ''  freight  free,"  the  prqierty  was 
not  to' vest  m  Robertson  and  Candler,  and  being  out  of  MitoheD 
A  Ueecher^  it  of  course  remained  in  the  {daintiffik  Robertsoii 
and  Candler  being  wholly  unable  to  comply  with  the  terms  of 
their  contract  with  the  plaintiffii  the  latter  were  entitled  to  xetun 
the  possessioQ  of  the  property  against  Robertson  and  Candler, 
and  all  other  persons. 

V.  That  the  plaintiffs  never  contracted  with  the  defendants,  nor 
with  tfie  master  of  the  ship,for  the  conveyanceof  the  goodsfo  Loo- 
don.  When,' therefore^  the  voyage  veas  broken  up,  the  plaintifi  had 
a  right  to  reclaim  the  turpentine ;  and  at  most,  were  only  chaigea- 
ble  with  the  expenses  of  loading  and  unloading  the  same.  Tbej 
were  not  bound  to  tender  any  thing  to  the  defendants,  both  b^ 
cause  the  latter  claimed  to  hold  the  turpentine  as  an  indemnity 
fer  their  charter-party  with  Robertson  and  Candler,  and  because 
the  plaintifi  offered  to  pay  the  defendants  and  the  master  of  the 
▼essd,  the  customary  freight  on  the  goods  to  London. 
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VI.  That  the  aelling  of  the  turpentine  on  the  port  of  the  de-  Dt^  T«l«^ 

fendantfly  without  notice  to  any  of  the  parties  in  interest,  was  a I — 

conversion  thereof.    The  plaintiffs  never  parted  with  the  po8«  ou^en 

session  of  the  property.    When  it  was  delivered  on  board  the  ooiunf. 
ship,  and  receipts  therefor  were  taken  in  the  name  of  Bloody  it 
was  but  a  delivery  to  themselves,  or  their  order,  Blood  being  the 
agent  of  the  plaintiffi  for  this  purpose. 

VIL  Robertson  and  Candler  never  interposed  any  claim  to 
the  turpentine,  and  did  not  pretend  that  they  had  any  interest 
ther^n,  or  that  there  ever  was  any  delivery  of  it  to  them,  either 
actual  or  constructive.  If  they  ever  had  any  interest  in  the  pro* 
perty,  they  relinquished  it  in  favor  of  the  plaintiib,  who  became 
entitled,  to  the  possession.  [Richardson  v.  OosSt  S  B.  ^  P.  p* 
119.  Mitts  V.  Baa,  2  B.  ^  P.  p.  457.  SalU  v.  Field,  5  T. 
JFL/i.  211.  AiJdns  d.  Barwicke,  1  8tr.  Rep.  165.  1  HMs 
Nu  PrL  Rep.  p.  100.  Craven  v.  Ryder,  2  Marshall s  B/ep.  p. 
127.] 

Vin.  That  the  purposes  for  which  the  turpentine  was  pot  on 
board  the  vessel  having  been  defeated  by  the  acts  of  the  defen- 
dants, or  the  acts  of  the  defendants  and  the  master,  the  plain- 
tiffii  had  a  right  to  the  possession  of  the  property.  That  being 
refused  by  the  defendants,  they  were  liable  to  the  plaintiflb  in 
this  action  for  the  value  of  the  property. 

IX.  That  the  defendants  had  no  lien  whatever  upon  the  tur- 
pentine; but  if  they  had,  it  was  not  sufficient  to  overreach  tha 
claims  of  the  plaintiffs,  nor  to  defeat  their  right  to  have  the  pro* 
perty  restored  to  them.  [Birley  v.  Oladstane,  S  «Af.  4*  &  ^^Ml& 
Phmps  V.  Bodie,  15  East.  546.  Curling  v.  Long,  1  B.  4*  K 
6M.  Molts  Lauf  of  Shipping,  voL  2, 176.  Laws  on  Chartsr^ 
Party,  117,  130.  Kenfs  Com.  vol.  8.  p.  173,  174.  177.  jtfra- 
tagne  on  Lien,  p,  54.} 

Mr.  &.  Clark  and  Mr.  Slosson,  for  the  defendaxKts.  I.  The 
piaintiflfs  never  purchased  the  goods  in  question,  arid  have  no 
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D«c  Tena,    piopeyty  UiereiOy  which  will  enable  them  to  sustain  the  action  of 

— f  trover.    The  circumstances  of  this  case  diflbr  from  those  of  the 

oUwn       previous  one,  in  which  Van  Buskirk  was  plaintifil     There  the 
Coiuiii*      property  was  originally  in  Van  Buskirk,  and  he  made  a  condi- 
tional sale  of  it ;  but  here  Robertson  himself  was  the  purchaser ; 
he  made  the  contract  with  Mitchell  &  Bleecker,  who  made  out 
the  bill  of  parcels  in  his  name.    That  the  money  to  pay  tie 
amount  of  the  bill  was  to  be  advanced  by  Faber,  could  make  so 
diflerenoe  as  to  the  question  of  title^  for  the  property  was  never, 
trnder  any  circumstances,  to  become  his.    He  made  but  one  con- 
dition at  the  time  o(  the  advance,  namely,  that  the  turpentine 
should  be  consigned  to  his  house ;  but  the  money  was  to  be  a 
kmn  to  Robertson,  for  which  security  was  to  be  given  by  Um, 
on  property  which  he  was  to  purchase  in  his  own  behalf. 

The  plaintiffi  in  order  to  sustain  their  action  must  show^  eidier 
a  general  or  a  special  property  in  the  turpentine ;  but  all  the 
testinumy  shows  the  general  tide  to  be  in  Robertson  and  Can- 
dler ;  while  the  special  property,  (if  any  there  was,)  vested  in 
Blood.  He  was  not  authorized  to  advance  the  money  of  the 
plaintiffit,  until  the  proper  bills  of  lading  were  produced,  and  if 
he  exceeded  his  authority,  that  might  be  the  plaintiffi*  mis- 
fortune, but  it  ccmferred  upon  them  no  title. 

There  were  two  contracts  in  this  case,  one  between  Robertson 
and  Bfitchell  &  Bleecker,  the  other  between  Robertson  and 
Faber,  through  Blood.  By  the  former,  the  turpentine  was  sold 
to  Robertson  and  Candler,  to  be  paid  for  on  delivery.  That 
condition  was  comfdied  with,  the  money  was  paid,  and  the  title 
to  the  property,  therefore,  vested  in  Robertson  and  Candler. 
It  passed  out  of  Mitchell  &  Bleecker,  whose  claims  were  satis- 
fied; it  did  not  vest  in  the  plaintifis,  for  they  made  no  contract 
fyr  it,  and  were  not  purchasers  ;  it  must,  therefore,  have  become 
vested  in  Robertson  and  Candler.  If  the  property  had  been 
destroyed  by  fire  or  other  accident,  the  loss  would  have  been 
theirs;  they  had  a  right  to  insure  it,  and  were  to  all  intuits  the 
l^gal  owners.  The  plaintiffs  were  merely  commission  mer- 
chants, making  an  advance  of  money,  upon  the  faith  of  a  conrign- 
ment,  which  was  to  have  been  made  to  them,  but  which  had 
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nev^r  reached  their  hands.    For  their  disappointment  they  can   Dtc  T«m, 


1819. 


have  an  acti(»i  against  Robertson  and  Gandlen  but  have  no  . 

claim  upon  the  property.  Coilman  and 


IL  The  goods  were  put  on  board  the  ship  with  full  knowledge 
by  all  the  parties,  of  the  existence  of  the  charter-party*  and  the 
owners  had  a  lien  for  freight. 

m.  Robertson  and  Candler,  by  the  terms  of  the  charter-party, 
became  so  far  interested  in  the  vessel,  that  a  delivery  on  board  of 
her  was  a  delivery  to  them.  By  such  delivery  the  whole  title 
vested  in  the  purchasers,  and  could  not  be  divested  to  the  prejo* 
dice  of  any  third  person  having  a  claim  upon  the  property.  [0 
Caw.  A.  1 10.    2  Mason's  Rep.  236.] 

Faber  had  a  full^knowledge  of  the  charter-party,  and  so  had 
Mitchell  &  Bleecker.  The  latter  knew  of  no  condition  as  between 
Blood  and  the  purchasers,  that  the  property  was  not  to  become 
theirs,  until  the  bills  of  lading  were  produced  **  freight  free.** 
The  delivery  was  absolute,  the  contract  of  sale  was  uncondi- 
tional, except  that  it  was  to  be  a  cash  sale ;  and  if  the  money 
had  not  been  advanced  by  Faber,  Mitchell  &  Bleecker  could 
not  have  reclaimed  their  property.  The  reason  is  obvious,  they 
had  delivered  it  to  the  purchasers  on  board  of  their  ship,  and  had 
delivered  it  without  condition,  although  they  expected  to  re- 
ceive the  money  from  Blood.  Where  the  delivery  is  absolute 
the  property  passes  to  the  purchaser,  and  the  only  remedy  of  the 
vendor  is  personal  against  the  purchaser. 

The  plaintiffs  at  all  events  have  no  title.  If  the  delivery  was 
conditional  to  Blood,  then  the  special  property  vested  in  him, 
while  the  genera]  property  remained  in  Robertson  and  Candle. 
Under  no  aspect  of  the  case  can  the  plaintifis  claim  title,  and 
they  cannot,  therefore,  maintain  this  suit.  [Upon  the  question  of 
lien,  the  counsel  for  the  defendants  relied  upon  their  former  {hto- 
pofliti<»»  and  arguments.] 

Oakut,  J.    The  point  raised  at  the  trial,  on  the  ground  of  a 
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D^.  Term,    mistake  in  the  Christian  name  of  one  of  the  plaintifb,  was 

*^*^-       doned  on  the  argument.    The  cases  clearly  show,  that  mxh  a 

CoUnma  and  i^istake  can  be  taken  advantage  of,  only  by  a  plea  in  abatement 

▼.  ri  ChU.  Plead.  460.    2  Brod.  ^  Bing.  84.] 

""^  The.  principal  question  involved  in  the  cause  is,  whether  the 

plaintifls  have  shown  property  in  themselves,  so  as  to  be  enabled 

to  maintain  the  action  of  trover. 

It  is  quite  ckar,  that  the  property  in  the  turpentine,  was  not 
vested  in  Robertson  and  Candler.  The  proof  is  explicit,  that  it 
was  not  to  become  theirs,  except  on  the  condition  that  thqr  fiir- 
nished  bills  of  lading  to  the  plaintifls,  **  freight  free,"  and  in  die 
meantime  the  possession  was  to  remain  with  Blood,  This  con- 
dition not  having  been  performed,  nothing  passed  to  ibem  by  the 
delivery  of  the  articles  on  board  of  the  sh^).  The  delivery,  in 
fact,  was  not  to  them,  even  nominally.  The  receipts  taken  in 
the  name  of  Bloody  preserved  the  possession  in  him,  and  Ae 
owners  of  the  vessel  were  bound  to  account  to  him,  according  to 
the  ten<Mr  of  those  receipts.  Blood  still  retained  the  control  of  tte 
property.    [Craven  v.  Ryder,  6Taun.  483.] 

The  property  having  passed  out  of  Mitchell  &  Bleecker,  the 
former  owners,  vested  either  in  the  plaintifls,  or  in  Blood.  Now 
it  is  clearly  proved  that  Blood  acted  as  the  agent  of  the  plaintiffi, 
who  advanced  the  money  for  the  purchase.  It  is,  I  presume,  well 
settled,  that  when  a  purchase  is  made  by  an  agent,  the  property 
vests,  by  the  act  of  purchase  in  the  principal,  and  this,  even  wbea 
the  agent  does  not  disclose  his  agency;  and  in  such  a  case,  the 
principal  may  always  maintain  an  action  in  his  own  name. 
[Wallis  V.  Murray 9  decided  in  this  courLl  The  posaesstcn  of 
Blood  was,  therefore,  the  possession  of  the  plaintifls — ^the  re- 
ceipts taken  by  him,  on  the  delivery  of  the  turpentine  on  board,  will 
enure  to  their  benefit;  and  it  Blood,  under  the  circumstances,  could 
maintain  the  action  of  trover,  I  can  see  no  reason  why  the  plain- 
tifls cannot. 

The  other  questions  involved  in  this  cause  were  considered  in 
the  previous  case  of  Van  Buskirk  v.  these  defendants.  The  pro- 
perty here,  as  in  that  case,  was  never  intended  to  be  put  cm 
board  the  ship  as  the  property  of  Robertson  and  Candler,  or 
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under  the  charter-party.     We  then  held,  that  a  conditional  de-   ^^iSo"** 
livery  of  the  property  on  board  did  not  vest  it  in  Robertson  and 
Candler,  or  subject  it  to  any  lien  of  the  ship's  owners.     The 
principle  of  that  case,  seems  to  me,  to  apply  fully  to  the  pre- 
sent 

Judgment  for  the  plaintiff 9. 

[D.  P.  Hall,  AtVyfar  Uu  plff.     O.  Clark,  M'yfar  the  deftt.] 


Hbnbt  Kneeland 

versus 

Nbhbmiah  Rogers,  Samuel  Rogers  and  Edwin  N.  Rogers. 

A  contract,  made  aa  an  indemtiity  against  the  consequences  of  an  illegal  or  immo- 
ral act,  to  bt  done  at  a  fiUure  period,  is-  ^oid,  on  principles  of  public  policy :  but 
a  person  may  indemnify  himself  by  contract,  against  the  coBsequences  of  an  un- 
lawful act,  already  done. 

The  declaration,  in  this  case,  contained  seren  special  counts,  the  aeeond  of  which 
eet  forth,  that  an  action  had  been  commenced  against  the  plaintifl^  relative  to  a 
sale  of  cotton,  made  by  him  as  the  agent  and  factor  of  certain  persons  residing 
in  Alabama,  who  were  liable  to  indemnify  the  plaintiff  against  the  consequences 
of  such  sale :  and  that  the  defendants,  in  consideration  of  a  sum  of  money  paid 
to  them  by  the  plaintiff  at  the  request  of  his  principals  in  Alabama,  promised  to 
indemnify  him  against  said  action.  It  then  averred  that  a  judgment  had  been 
recovered  against  the  plaintifl^  the  amount  of  which  he  had  been  compelled  to 
pay,  and  that  the  defendants  had  never  indemnified  him^  he 

The  defendants  pleaded  the  general  issue  to  the  whole  declaration,  and  four  spe- 
eial  pleas  to  the  first  seven  counts,  alleging,  in  substance,  that  the  judgment 
complained  of,  was  obtained  upon  the  ground,  that  in  the  sale  of  the  cotton,  the 
plaintiff  had  been  gniity  c^  fraud.  Upon  demurrer  to  these  pleas,  it  was  bblp, 
that  there  was  nothing  unlawful  in  the  contract  set  forth  in  the  declaration,  and 
that  the  pleas  were  no  answer  to  the  second  count. 

This  was  a  special  action  on  the  case,  in  assumpsit.  The 
declaration  contained  eight  counts ;  seven  of  which  were 
special,  and  set  forth  the  plaintiff's   cause  of  action  in  va- 
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D«e.  TctM,   riotn  way* ;  the  last  was  seneral,  for  money  paid,  money  knC 

^ and  advanced,  money  had  and  received,  &c. 

The  first  count  alleged,  that  the  defendants  were  meichaati 
and  co-partners  in  trade,  transacting  their  business  at  the  city  of 
New- York,  under  the  name  of  N.  Rogers  &  Sons.     That  the 
plainti^  on  the  20tb  day  of  Sept,  1821,  had  in  his  hands  124 
bales  of  cotton,  belonging  to  certain  persons  carrying  on  tnde 
and  conunerce  at  Huntsville,  in  Alabama,  under  the  name  of 
L.  Morgan  &  Sons,  to  be  sold  by  the  plaintiff  as  their  agent  and 
fitctor,  and  for  their  account  and  benefit.    That  the  plaintifi^  oa 
the  day  and  year  aforesaid,  as  the  agent  and  factor  of  Morgan  dt 
Sons,  sold  and  delivered  said  cotton  to  one  James  Andiewi^  of 
Boston,  for  the  consideration  of  $4993  and  92  cents,  paid  to  the 
plaintiff.     That  Andrews,  in  the  month  of  Oct,  1 82 1 ,  coDunenoed 
an  action  against  the  plaintiff,  in  the  Supreme  Court  of  the  State 
of  New- York,  to  recover  damages  in  the  sale  of  said  cotton,  upoa 
the  ground  that  the  bulk  of  it  did  not  correspond  with  its  saapfa 
That  in  the  month  of  August,  1822,  while  said  suit  was  pendii^ 
Morgan  &  Sons,  being  desirous  of  withdrawing  firom  the  hands 
of  the  plaintiff  the  sum  of  463  dollars  and  31  cents,  part  of  the 
proceeds  of  said  cotton,  (which  the  plaintiff  held  to  indemnify 
himself  against  said  suit,)  and  of  paying  over  the  same  to  the 
defendants,  to  be  retained  by  them  as  the  consideration  fer  their 
promise  and  undertaking  hereinafter  specified,  for  the  pozpose 
of  inducing  the  plaintiff  to  deliver  up  said  last  memioned  sum, 
that  it  might  be  so  paid  over  to  the  defendants,  addressed  a  letter 
to  them  of  the  tenor  following,  viz : 

«*  New- York,  August  the  5th,  1822. 
^  Messrs.  N.  Rogers  &  Sons, 

**  Gentlemen, — A  suit  has  lately  been  commenced  in  the  So- 
**preme  Court  of  this  State,  by  James  Andrews,  of  Boston, 
••  against  Henry  Kneeland,  of  this  city;  relative  to  a  sale  hereto- 
«  fore  made  by  Mr.  Kneeland  to  Mr.  Andrews,  of  a  parcel  of 
••  cotton,  then  belonging  to  us ;  in  which  suit  the  plaintiff  has  laid 
**  his  damages  at  92500.  The  sale  having  been  made  for  w 
^  account^  we  are  of  course  liable  for  any  damages  that  may  be 
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^  vecoTered  in  the  suit ;  and  being  desirous  of  providing  a  full 

^  indemnity  in  this  respect,  to  Mr.  Kneeland,  we  hereby  autho- 

^  rise  and  request  you  to  pay  to  him  all  such  sums  of  money  as 

^  he  may  be  required  to  pay,  as  well  for  any  damages  that  shall 

*^  happen  to  be  recovered  against  him  in  the  suit  abovementi<Hi- 

**  ed,  or  otherwise,  in  relation  to  the  sale  of  said  cotton,  as  also 

^  all  costs  and  charges  to  which  he  may  necessarily  be  put  in 

^  that  behalf;  including  reasonable  counsel  fees  to  the  counsel 

'^  to  be  by  him  employed  in  relation  to  the  said  business.    Your 

*  suivances  to  Mr.  Kneeland  for  the  above,  to  be  made  from 

**  time  to  time,  as  the  occasion  may  require  ;  or  otherwise  at  his 

**  election.     By  complying  with  this  i-equest,  and  charging  your 

^  advances  to  our  account,  you  will  oblige  your  obedient  ser- 

^  vants,  L.  Morgan  ^  SansJ' 

That  the  defendants,  upon  the  presentment  of  said  letter  to 
them,  endorsed  a  memorandum  on  the  back  thereof,  in  the  words 
following,  vis :  **  We  will  promptly  comply  with  the  requests  of 
^  Messrs.  L.  Morgan  &  Sons,  as  contained  in  the  within  order. 
«*  New- York,  August  5th,  1822.    N.  Rogers  ^  Son/* 

The  plaintiff  then  averred,  that  the  said  order  and  endorse- 
ment were  delivered  to  him  on  the  day  and  year  aforesaid,  and 
that  thereupon  he  paid  over  to  L.  Morgan  &  Sons  the  said  sum 
of  463  dollars  and  31  cents,  which  they,  on  the  same  day,  paid 
over  to  the  defendants,  who  received  the  same  as  the  considera- 
tion of  their  said  promise  and  undertaking.  That  afterwards, 
at  the  May  Term  of  the  said  Supreme  Court,  in  the  year  1621^, 
the  said  James  Andrews  recovered  judgment  against  the  plaintiff 
in  the  aforesaid  suit,  for  the  sum  of  1648  dollars  and  98  cents  as 
damages ;  which  said  sum,  together  with  1 31  dollars  and  49  cents, 
for  costs,  and  350  dollars  for  counsel  fees  in  said  suit,  the  plain- 
tiff had  been  ccMnpelled  to  pay :  of  all  which  the  defendants  had 
notice.  By  reason  of  which  preqiises,  and  by  force  and  eflfect  of 
the  said  memorandum,  signed  by  the  defendants,  they  became 
liable  to  pay  to  the  plaintiff  the  said  several  sums  of  money ; 
and  in  consideration  thereof,  undertook  and  promised  to  pay  the 
same  to  the  plaintiff,  &;c. 
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I>ic  Teim,        '^^  second  count  set  forth,  the  pendancy  of  the  suit  by  .An- 
^^^'       drews  against  Kneeland,  the  liability  of  Moi^gan  6l  Scmw  to 
save  the  plaintiff  hannless  from  all  its  consequences,  and  their 
desire  to  provide  a  full  indemnity  for  hinu    That  the  defeadasli^ 
on  the  same  5th  day  of  August^  1822,  in  consideration  of  the 
sum  of  9468  81  cents,  paid  to  them  by  the  plaintifl^  at  the  spedsl 
instance  and  request  of  Morgan  &>  Sons,  undertook  ani 
promised  the  plaintiff,  that  they  would  pay  to  him  all  such 
of  money  as  might  be  required  to  satisfy  the  damages  which 
might  be  recovered  against  him  in  said  suit,  and  all  costs  and 
charges  to  which  he  might  necessarily  be  put  in  that  behalf:  and 
that  such  advances  should  be  made,  from  time  to  time,  as  occa- 
sion might  require.    It  then  set  forth  the  recovery  of  the  judg- 
ment by  Andrews ;  the  satisfaction  thereof  by  the  plaintiff;  bb 
costs  and  charges ;  notice  to  the  defendants ;  and  concluded  by 
averring  that  the  defendants,  not  regarding  their  promise  and 
undertaking  last  aforesaid,  had  deceived  and  defrauded  the  plain- 
tiff in  this ;  that  though  often  requested  to  refund  to  the  phiotiff 
the  said  sums  of  money,  they  had  wholly  neglected  and  refused 
to  do  so,  &C. 

The  other  five  special  counts,  set  forth  the  contract,  founded 
upon  the  same  facts,  in  various  ways ;  but  as  the  opinion  of  the 
court  in  reference  to  the  pleadings  involved  in  the  cause  is  con- 
fined to  the  second  count,  it  is  not  deemed  necessary  to  describe 
the  other  counts  more  particularly. 

The  defendants  pleaded  the  general  issue  to  the  whole  decla- 
ration, and  four  special  pleas  to  the  first  seven  counts. 

The  first  special  plea  alleged  that  the  plaintiff  ought  not  to 
maintain  his  action,  because  in  the  sale  of  the  said  cotton  to  An- 
drews, the  parcels  exhibited  as  samples,  were  superior  in  ^vofi- 
ty  to  the  bulk  thereof. 

The  second  set  forth,  that  the  plaintiff  conducted  the  sale 
of  said  cotton  so  negligently  and  improperly^  that  thereby  the 
action  of  Andrews  against  the  plaintiff  accrued,  and  judgment 
was  obtained  against  him. 

The  third  plea  alleged  that  the  sale  of  said  cotton  was  con- 
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ducted  frawtttkntly  by  the  plaintiff,  and  that  thereby  the  cause  of  Dec.  Term, 
action  accrued  to  Andrews,  and  judgment  was  obtained  against 
him,  &c. 

The/oar^  plea  alleged,  that  the  plaintiff  ought  not  to  recover, 
because,  by  the  record  of  the  judgment  in  said  action,  it  appears 
that  judgment  was  awarded  to  Andrews  against  the  plaintifi)  for 
the  cause  that,  in  the  sale  of  said  cotton,  the  plaintiff  deceived 
and  defrattded  Andrews,  &c. 

To  each  of  these  pleas,  there  was  a  separate,  general  demur- 
rer ;  and  the  cause  was  argued  by  Mr,  George  Griffin  for  the 
plaintiff^  and  by  Jtfr.  George  Sullivan  for  the  defendants. 

Mr,  (jhriffen,  I.  Where  parties  are  competent  to  contract,  and 
the  contract  is  not  rendered  void  or  voidable  by  statute,  and  is 
not  per  $e  against  public  policy  or  good  morals,  the  non-per- 
formance of  it  can  never  be  excused. 

An  act,  already  doney  however  improper  in  itself,  if  it  involve 
DO  moral  turpitude,  may  be  the  subject  of  a  valid  indemnity  to 
the  party  during  the  wrong.  The  qualification  voluntarily  con- 
ceded, is  unnecessary,  the  rule  of  law  being;  that  "  it  is  a  good 
<*  condition  to  save  me  harmless,  from  all  the  ill  things  /  have 
^  done^  for  that  is  no  encouragement  for  me  to  do  any  more  ill 
'« actions ;  but  you  are  not  to  save  me  harmless,  from  all  the  ill 
^actions  that  /  shall  do^  for  that  is  an  encouragement  to  do  evil, 
'*  which  is  against  the  law." — [Hackett  v.  TiOey^  1 1  Mod.  R.  93. 
Same  case  5^A  Vin,  Abridg.  06,  in  margin.  Doty  v.  Wilson^ 
14  John,  378.  Given  v.  Driggs,  1  Caine's^  460.  Farmer  v» 
Rus$eU,  1  Bos.  ^  Pul. 296.] 

II.  The  nature  and  extent  of  the  misconduct  and  fraud  of  the 
plaintiff,  in  eflkcting  the  sale  to  Andrews,  as  referred  to  in  the 
last  three  special  pleas  are  not  disclosed.  The  breach  of  every 
declaration  in  assumpsity  when  fully  expressed,  alleges  both  fraud 
and  misconduct ;  viz., /Aa^  the  defendant  contrived  and  fraudu- 
lently  intended^  craftily  and  subtly  to  deceive  and  defraud  the 
plaintiff.  This  allegation  is  abundantly  sufficient  to  satisfy  the 
averment  in  those  pleas,  and  would,  upon  the  principle  whieh 
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Dm.  j:«M,   they  usert,  defeat  a  recovery  oq  the  guaranty  in  every  poniUe 
^_  case* 


IIL  The  defendants  by  their  guaranty,  assume  the  place  of 
Morgan  &  Sons,  and  the  latter,  in  express  terms,  admit  their 
liability  to  indemnify  the  plaintiff.  (See  the  letter  addressed  by 
them  to  the  defendants,  set  forth  in  hoc  verbOt  in  the  first  coosi 
of  the  declaration.)  The  pleas,  therefore,  should  avoid  the 
liability  of  L.  Morgan  &  Sons,  and  make  that  the  groood  of 
exonerating  the  defendants. 

lY .  At  the  time  the  guaranty  was  given,  the  sale  to  Andrews 
had  been  made,  and  his  suit  against  Kneeland  was  then  pend- 
ing. Admitting,for  thesakeof  theargument,  that  the  guaranty  may 
be  avoided,  yet  it  must  be  by  matter  either  accruipg,  or  at  leaa 
discovered  after  the  giving  of  the  guaranty ;  yet  none  of  ttepisu 
advance  any  such  pretensions,  but  rely  exclusively  upon  matleii 
existing  antecedently  to  the  giving  of  the  guarranty ;  nor  is  it 
pretended  that  these  matters  were  subsequently  discovered. 

Mr.  SulHvan  for  the  defendants.      From  the  letter   of 
Morgan  &  Sons,  to  the  defendants,  which  is  spread  upon  the 
first  count  of  the  declaration,  it  appears,  that  they,  stg^pomif 
themselves  to  be  liable  for  the  consequences  of  Knedandfs 
acts,  relative  to  the  sale  of  the  cotton,  requested  the  detuh 
daats  to  indemnify  him  for  whatever  sums  he  mig^t  be  oooi- 
pdled  to  pay  to  Andrews.    Upon  the  back  of  this  letter  tto 
defendants  endorsed  a  promise  to  comply  with  the  request  cf 
Morgan  &  Sons.      Upon  this  state  of  facts  the  defendants  are 
not  liable,  for  the  promise  contained  in  the  letter,  was  not  an 
abMphie  undertaking,  but  an  overture  of  guaranty ;  and  the  {dam* 
tiff  should  have  natifUd  the  defendants,  that  he  relied  upon  the 
letter,  if  he  intended  thereby  to  bind  them.    This,  he  hss  never 
done,  and  the  defendants  are  not  responsible  upon  the  meoMh 
raadum* 

But  suppose  the  writing  to  be  a  guaranty ;  the  liability  of  die 
defendants,  cannot  be  extended  beyond  that  of  ikeir  princ^nJs, 
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and  ikey  may  avail  themselves  of  every  defence  wluch  might  be    Dm.  Tmv^ 

set  up  by  them,  if  they  were  defendants.    Morgan  &  Sons,  could 1.. 

not  be  liable  to  the  plaintifi^  for  the  consequences  of  his  own  fraud,     Kneeltnd 
for  they  were  wholly  ignorant  of  his  acts.    They  could  not,  in  ^  Rogers 
any  event  be  made  liable  to  him,  unless  upon  the  groimd  of  an 
express  promise,  made  with  a  full  knowledge  of  all  the  iacts. 

11.  There  was  no  consideration  for  the  defendant's  promise. 
The  supposed  respinisibility  of  Morgan  &  Sons,  is  no  considera-* 
tioDt  for  they  were  not  liable  to  the  plaintifil  Their  mere  re» 
quest,  directed  to  the  defendants,  was  not  a  consideration  suffi- 
cient to  support  the  promise,  unless  the  plaintiff  thereby  sustained 
some  loss,  or  suffered  some  injury.  ILeonard  v.  Vredenburgh 
8  John.  89,  the  second  class  of  cases  as  there  discriminated  by 
C.  /.  fenl.]  It  cannot  be  pretended  here,  that  the  plaintiff  was 
injored  by  this  request,  or  the  promise  of  the  defendants  to  comply 
wiA  it ;  for,  at  most,  he  merely  surrendered  up,  in  consequence 
of  the  promise,  the  sum  of  9468  81  cents,  which  he  could  not 
lawfully  withhold.' 

If  the  defendants  are  liable  to  the  plaintiff  Moi^n  &  S<ms 
are  also  liable,  for  the  former  are  the  mere  agents  of  the  latter. 
But  Morgan  &  Sons  are  not  liable,  both  because  of  the  plaintiff's 
fraud,  and  from  the  retention  of  their  money  by  him.     The 
consideration  arising  from  the  #468  81  cents,  may  be  thrown  en* 
tirely  out  of  the  question,  for  that  was  money  belonging  to  Mor- 
gan &  Sons,  which  the  plaintiff  had  no  right  to  retain.    The  only 
consideration  in  the  case,  therefore,  is  that  contained  in  the  letter. 
But,  flpon  the  face  of  the  letter,  no  consideration  appears,  as 
moving  between  the  plaintiff  and  defendants ;  and  as  the  defen* 
dants'  contract  was  reduced  to  writing,  no  consideration,  incon* 
sistent  with  that  contamed  in  the  writing,  can  be  set  up.    There 
was  no  primly  between  the  defendants  and  the  plaintiff,  in  the 
transactions  out  of  which  this  action  arose ;  and  no  considara- 
tiOR  of  benefit  to  the  defendants,  or  of  injury  incurred  by  the 
plaintiff,  at  the  requsst  of  the  defendants,  ever  passed  betwem 
the  parties. 
VOL.  n.  74 


▼. 
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V&c  T«m,      But  the  declaration  is  bad :  I.  Because  there  is  no  avenneat 
'  ct  a  delivery  of  the  supposed  written  agreement  to  the  plaintifi^ 

or  to  any  person  for  him. 

IL  Because  the  contract  of  the  defendants,  as  stated  in  the 
declaration  being  clearly  a  promise*  to  pay  the  debt  of  Moigaa 
6l  Sons,  is  within  the  statute  of  frauds,  and  there  is  no  aUegaticD 
that  the  promise  was  in  writing.  This  is  a  fatal  defect,  and  the 
case  of  Fish  v.  Hutchinson,  [2  Wils.  94,]  is  directly  in  poiat. 
[See  also  Leonard  v.  Vredenburgh,  8  John.  39.]  The  defendants 
might  have  demurred  for  this  cause,  and  judgment  must  have 
passed  in  their  favor. 

Mr.  Chriffen,  in  reply.  It  is  stated  as  an  objection  to  the  plain- 
tifl'^s  right  of  recovery,  that  it  does  not  appear  that  the  money 
received  by  the  plaintiff,  for  the  sale  of  the  cotton,  has  ever  been 
paid  over  to  Messrs.  Morgan  &  Sons.  There  is  no  arennent, 
it  is  said,  of  that  fact  in  the  declaration,  and  therefore  the  Iqgal 
presumption  is,  that  the  plaintiff  still  retains  the  money.  la 
an  action  against  third  persons^  it  is  not  necessary  to  allege 
that  fact ;  and  it  would  be  surplusage  if  it  were  averred. 

But  it  appears  from  the  letter  of  Morgan  &  Sons»  which  is 
spread  upon  the  first  count  of  the  declaration,  that  the  balance 
due  them,  has  actually  been  paid  over  by  the  plaintifl^  and  the 
court  therefore  can  take  judicial  notice  of  that  fact. 

The  counsel  for  the  defendants  is  mistaken,  in  supposing  that 
Uiere  is  no  averment  of  the  delivery  of  the  letter  and  memoran- 
dum to  the  plaintiff,  for  it  is  directly  alleged  in  the  first  cdtat  of 
the  declaration.  It  need  not  have  been  averred,  however,  nor 
is  it  necessary  at  the  trial  to  prove  the  delivery. 

The  defendants'  agreement  is  not  within  the  statute  of  frauds : 
it  is  an  original  undertaking  for  a  new  and  distinct  coosidera* 
tiout  passing  between  the  newly  contracting  parties.  Morgan 
&  Sons  are  not  liable  upon  this  contract,  however  they  may 
stand  as  to  any  other  distinct  liability.  The  law  upon  tins  sub- 
ject is  well  settled ;  [4  Cowens  R.  432 ;]  and  it  is  also  esta* 
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Uished,  as  an  acknowledged  rule  of  pleading,  that  in  declaii$tg  DM'  T««^ 
upon  a  collateral  undertaking,  you  need  not  aver  that  the  pro-  ■ 

mise  was  in  writing.    If  the  undertaking  be  collateral,  and  the  ^J 

defendant  pleads  that  the  promise  was  not  in  writing,  then  the  ^  ^^y^ 
plaintiff  must  reply,  setting  forth  the  writing* 

OaxiiBT,  J.  This  is  a  special  action  on  the  case.  The  deda-^ 
ration  contains  eight  counts,  the  last  of  which  is  general.  *Tbe 
defendants  plead  the  general  issue  to  the  whole  declarati(Mit  and 
to  the  seven  first  counts,  interpose  four  special  pleas :  to  these 
pleas  there  is  a  general  and  separate  demurrer. 

The  second  count  in  the  declaration  substantially  sets  forth, 
that  an  action  had  been  commenced  against  the  plaintiff  by  one 
Andrews,  in  the  Supreme  Court  of  the  State  of  New- York,  rela- 
tive to  a  sale  of  cotton  made  to  him  by  the  plaintiff,  as  agent  and 
fectOT  of  Morgan  &  Sons,  merchants,  residing  in  Alabama.  That 
Morgan  &  Sons  were  liable  to  indemnify  the  plaintiff  against  said 
action,  and  that  the  defendants,  in  consideration  of  a  sum  of 
money  paid  by  the  plaintiff  to  them,  at  the  request  of  Morgan  & 
Sons,  promised  to  indemnify  him  against  the  action  of  Andrews* 
The  count  then  avers  that  Andrews  obtained  a  judgment  against 
the  plaintiff,  and  that  he  had  been  obliged  to  pay,  Sec. ;  and  that 
the  defendants  had  not  indemnified  him.  The  statement 
of  the  plaintiff's  cause  of  action  is  varied  in  the  other  special 
counts,  but  for  the  purpose  of  disposing  of  the  present  question,  it 
is  not  deemed  material  to  notice  them  more  particularly. 

The  fourth  and  fifUi  pleas  of  the  defendants  are  in  substance, 
that  <he  judgment  of  Andrews  against  the  plaintiff  was  obtained 
on  the  ground,  that  in  the  sale  of  the  cotton  the  plaintiff  had 
been  guilty  of  fraud. 

The  question  intended  to  be  raised  by  these  pleas  is,  whether 
a  party,  who  has  been  guilty  of  a  firaudulent  act  in  the  sale  of 
property  as  the  agent  of  another,  can  make  a  valid  contract  with 
a  stranger  for  an  indemnity  against  the  consequences  of  such 
fraudulent  act. 

It  is  well  settled,  that  any  contract  made  for  the  purpose 
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of  indflmnifyiqg  a  man  against  an  illegal  or  immoral  act.  m 
1^  done  at  a  future  period,  is  void  on  principlea  <^  public  po- 
licy. But  it  is  also  settled,  that  a  party  may  indemnify  Ibbk 
self  against  die  consequences  of  any  unlawful  act  already  doaeu 
[HaskeU  V.  TiUey,  II  Mod.  98.  1  Com.  m  dm.  30.]  Thnii 
has  been  held,  that  a  bond  given  to  a  sheriff  to  indemnify  him 
against  a  voluntary  escape,  which  has  already  happened,  is  vahdl 
[I  Caines^  450.  14  /.  378,]  althoi;^  such  bond  would  be  cleariy 
void,  if  given  to  save  the  sheriff  harmless  i^;ain8t  an 
thereafter  to  be  permitted. 

The  present  case  seems  to  me,  to  fall  within  this  pdacipia. 
The  plaintiff  had  already  been  prosecuted  Soft  the  alleged  fiaod 
in  the  sale  of  the  cotton.  I  see  no  reason  why  the  deHeaidaBta 
might  not  stipulate  for  a  valid  consideration,  to  iDdemoify  him 
against  that  action.  Such  a  contract  has  no  tendency  to  ettooii- 
cage  the  commission  of  illegal  ot  fraudulent  acst%  and  does  aot 
aeem  to  conflict  with  any  principle  of  public  policy. 

It  was  contended,  on  the  argument,  that  thoi:^  ^  ykas  wwgV^ 

be  bad,  yet  that  the  declaration  was  defective,  inasmq^aa  it  ssl 

forth  a  contract  within  the  statute  of  frauds,  but  did  not  sbvw 

that  such  contract  was  in  writiiig.    This  obgecliw  haa  dcaify 

no  application  to  the  second  count,  as  tfaat  is  foia^d  eo^  an  oii- 

^nal  contract  between  the  plaintiff  and  defendants^  for  a  eonse 

deration  moving  directly  between  tbe«u    iUd  if  it  sc«»  oAer- 

wi^e,  it  is  settled,,  that  when  the  plaintiff  counts  w  a  otMncU 

which  is  clearly  collateral  and  within  the  statute,heiNad,]«>t.aver 

it  to  be  in  writing.    It  is  sufficient  if  that  feet  appears  mavideooe. 
[4  /oA».  R.  237.]  , 

The  fourth  and  fifth  pleas  are,  accordiiig  to  this  view  eC  the 
case,  no  answer  to  the  second  count  in  the  declaration. 

The  second  and  third  pleas  are  clearly  bad.  They  ohaigs  Ae 
plaintiff  with  no  fraud.  The  third  plea  avers  that,  in  tbe  sHb  o£ 
the  cotton  he  was  guilty  of  negligence,  and  the  second  doaa  not 
amount  even  to  that.  It  cannot  be  questioned,  that  a  party  ssay 
make  a  valid  contract  for  indemnity  against  any  past  n^ljtgeocei 

The  special  pleas  of  the  defendants  being  pleaded  to  tha  seven 
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first  oounte  of  the  declaratioDy  and  being  no  answer  to  one  of  Dm.  T«a» 
theni»  must  be  entirely  overruled ;  and  there  must  be  judgment 


genendly  for  the  plaintiff,  on  the  demurrers.  ^^ 

JudgnyM  for  the  plaintiff,  with  leave,  ^.      2S»sSuSw" 

[a.  W.  Strong,  JiiVy  fir  the  ffff-     A«  G.  Rogen,  JiVy  fir  ih$  4^] 


Nicholas  M.  Delonovemakx 

versus 

The  Tradbsmen's  InnnitAiiCB  Com  pant  in  the  City  of  N.  YorL 

A  deaoriptioii  of  buUdingB  to  be  msured,  61ed  in  the  oflEice  of  an  InsaraneeCompa-  /j  j//'€i/lj)^  Q  2 
njT,  and  refenred  to  in  the  policy  in  general  tenne,  as  a  report  of  the  ntnation  of  / 

^prenuMS,  ianot  to  be  oonaklered  aa  incorporated  into  the  policy,  oraa 
amountbg  to  a  worronljf  that  the  premiaes  inaun^,  ahall  conform,  in  allreapeeta, 
to  tte  deacription  refenred  to.  Bnildinga  represented  aa  finiahed,  in  an  application 
for  maoranc^  nmat  coiitapond  mfafanffagy  with  ancfa  icpieaentation ;  fbrama- 
Miai  miiiitfiifiiiiliiiiMi  asoid»  tba  policy* 

A  caipantar^  employed  oonatantly  in  n  china  frctory^  in  nuJuag  the  raofca,  ahehrea» 
fix.,  neceasaxy  for  the  proper  conducting  of  the  buainesa  therein,  ia  not  to  be  con- 
andered  aa  a  ^  carpenter  at  work  in  hia  own  ahop,*'  within  the  meaning  of  the 
namoraaidlim  ar  to  the  daaaea  of  hacarda  and  ratea  of  prenumna,  attached  to  tlw 
policy;  aiiAthiraii^lG^flMntofanchawoilaDanhythoplaintiCintfieoidiaaiy 
aDdneooaaary  buaineaa  of  hia  manufefttory,  waa  held  not  to  nvoid  hia  poliej^ 
The  plaintiif  waa  also  allowed  intereat  on  the  amount  inaured  from  the  time  the 
Toss  became  payable,  according  to  the  terma  of  the  policy. 

'nns  was  an  action  upon  a  policy  of  insurance  against  fire, 
for  one  year,  dated  the  9th  day  of  January,  1837,  and  expressed 
in  the  following  terms : 

**  The  Tradesmen's  Insurance  Cc»npany  in  the  City  of  New* 
"  York,  by  this  policy  of  insurance,  in  consideration  of  thirty- 
"  three  dollars,  to  them  paid,  by  the  insured  hereinafter  named^ 
"  the  receipt  whereof  is^hereby  acknowledged,  do  insure  N.  M. 
**  Delonguemare,  of  the  city  of  New- York,  against  loss  or  da- 
**  mage  by  fire,  to  the  amount  of  three  thousand  dollars,  on  th^ 
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Dm.  Term,    **  fdlowing  buildings,  occupied  as  a  china  factory,  and  on 
^chinery,  tools,  horses  and  stock,  finished  and  unfinished. 


r» 


j^         ^'tained  therein,  situate  in  said  city,  in  Lewis-street,   100  feel 
'^^*9hMJC^  **fit)m  Delancey-street,  per  EagU policy.  No.  17,158,  viz.  : 
^On  building  marked  pr.  survey  No.  1,  $550,  and 

**  $700  on  property  contained  therein     .    .    •     #1250 
**  On  building  marked  pr.  survey  No.  2,  $675,  and 

^  $500  on  property  contained  therein     ...       1 1 75 
''On  building  marked  pr.  survey  No.  3,  $150,  and 

^  9125  on  property  contained  therein,    .    .     .         275 
••On  building  marked  pr.  survey  No.  4,  $50,  and 

••  $50  on  property  contained  therein,    .    .    «  100 

**0n  building  marked  pr.  survey  No.  6,  $62  50, 

••  and  $125  on  propeily  contained  therein,  187  50 

••On  building  marked  pr.  survey  No.  6,  $12  50,     .  12  50 

«<$3000 

••  It  is  understood  that  further  insurance  is  efiected  in  the 
••  Eagle,  North  River  and  Phoenix  ofiices,  as  described  in  report 
••  No.  5306,  fikd  in  the  office  of  the  Eagle  Company  J" 

The  policy  in  its  form  was  like  those  in  common  use  in  the 
city  of  New- York,  and  contained  the  ordinary  stipulation,  that  in 
case  the  buildings  insured  should,  after  the  making  of  the  pdicj 
and  during  the  time  it  would  otherwise  continue  in  ibtrc^  ••be 
••  appropriated,  applied  or  used,  to  or  for  the*purpooe  of  carrying 
•'  on,  or  exercising  therein,  any  trade,  business  or  vocation,  de- 
••  nominated  hazardous  or  extra*hazardous,  as  specified  in  the 
••memorandum  of  special  rates,  in  the  proposals  annexed  to  the 
••  policy,  unless  otherwise  specially  provided  for,  in  the  policy,  or 
••  agreed  to  by  the  corporation,  in  writing,  to  be  added  to,  or  en- 
••  dorsed  on  the  policy,  then  and  from  thenceforth,  so  Icmg  as  the 
••  same  should  be  so  appropriated,  applied  or  used,  the  policy 
«*  should  cease,  and  be  of  no  force  or  effect." 

In  the  ••  classes  of  hazards  and  rates  of  annual  premiuma^ 
attached  to  the  policy,  ••  coach-makers,  cabinet-makers,  and  car- 
**penters  in  their  own  shops,  or  in  buildings  erecting  or  repaxr* 
"  171^''  and  "  all  manufactories  requiring  the  use  of  fire  heat,"  arc 
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classed  among  the  ''trades  and  occupations"  deemed  extra-    DM.T«no« 
haxardouSf  and  on  which  a  premium  of  25  cents  and  upwards 


DeloiiguMiiai^ 
▼. 


per  f  100,  was  charged  in.addition  to  the  premiums  specified  for 

the  other  classes  of  hazards.  SS'.Slc^ 

The  declaration  contained  two  counts  upon  the  policy  in  the 
ordinary  form,  together  with  the  common  counts  for  money. 

The  defendants  pleaded  the  general  issue,  and  gave  notice 
that  they  would  offer  evidence  at  the  trial,  to  show  that  the  po- 
licy was  made  upon  the  representation  of  the  plaintiff,  and  that 
he,  at  the  time  of  making  it,  had  misrepresented  the  true  situa- 
tion, description  and  value  of  the  property  and  the  business  to  be 
conducted  and  carried  on  in  the  buildings  insured :  and  further, 
that  the  plaintiff  had  violated  the  conditions  and  articles  men- 
tioiied  in  the  policy,  and  accompanying  the  same. 

The  first "  condition  of  insurance"  attached  to  the  policy,  de- 
clares that ''« applications  for  insurance  on  property  out  of  the 
«*  city  of  New-Yorkj  shall  be  in  writing,  and  specify  the  construc- 
**  lion  and  materials  of  the  building  to  be  insured ;  by  whom 
''occupied;  whether  as  a  private  dwelling,  or  how  otherwise ; 
"  its  situation  with  respect  to  contiguous  buildings,  and  their 
<'  construction  and  materials ;  whether  any  manufactory  is  car- 
"  ried  on  within  or  about  it ;  and  in  case  of  goods  and  merchan- 
"  dise,  whether  or  not  they  are  of  the  description  denominated 
"  hazardous  or  extra-hazardous.  And  if  any  person  insuring 
"  any  building  or  goods  in  this  office,  shall  describe  the  same 
"  otherwise  than  as  they  really  are,  so  that  the  same  be  insured 
"  at  less  than  the  rate  of  premium  specified  in  the  printed  propo- 
"  sals  of  the  company,  such  insurance  shall  be  void  and  of  no 
"effect." 

The  cause  was  tried  twice,  and  each  time  before  Mr.  Justice 
Oakley.  At  the  first  trial  the  plaintifi*  proved  the  policy,  and 
produced  his  preh'minary  proofs  of  interest  and  loss,  which  the 
defendants  admitted  to  be  sufilcient,  and  that  they  were  fiu'nish- 
ed  on  the  14thof  September,  1627,  the  fire  having  taking  place 
on  the  27th  of  July,  following.  The  plaintiff  then  called  wit- 
nesses  to  prove  the  value  of  the  property  covered  by  the  policy, 
the  extent  of  his  loss,  and  the  condition  of  the  premises,  both  at 


59S  CASES  IN  THE  SUPERIOR  COURT  OF 

Dw.  T«M[^   the  date  of  the  insurance,  and  at  the  time  of  the  fire.    It  appear- 
ed  from  thn  testimony,  that  the  buildings  in  questioD,  were  sub- 


▼.         stantialbff  but  not  perfectly  finished  at  the  date  of  the  policy. 

fw%a_^  I^^^^A^L 

nm^BlwuCo.  That  two  carpenters  were  afterwards  employed  for  di^rent 
periods  of  time,  in  hanging  the  interior  doors,  making  moulds,  and 
in  putting  up  shelves  for  the  manufactory ;  and  that  one  vraa 
kept  constmntly  employed  from  the  date  of  the  policy,  up  to  the 
time  of  the  fire,  in  doing  such  work  as  the  establishment  re- 
quired. 

The  plaintiff  then  called  the  president  of  the  « Eagle  Fire 
^  Company^  as  a  witness,  who  produced  two  surveys  or  reports 
fhxn  the  files  of  his  office,  one  of  which  (a  small  one)  was  fur- 
nished to  that  company  by  the  plaintifi)  at  the  time  of  his  appli- 
cation to  them  for  insurance;  the  other,  as  the  witness  thomgkt^ 
was  a  plan  made  by  the  surveyor  of  the  Eagle  Ckmipany. 

Upon  the  smaller  survey,  and  by  a  memorandum  upon  the 
back  of  it,  the  purposes  to  which  each  particular  buQdi^g  was 
to  be  appropriated,  were  pointed  out ;  and  building  Na  1  was 
divided  into  five  difi^rent  apartments,  one  of  which  was  desg- 
nated  as  a  ^  store  for  painted  ware!*  In  this  apartment,  the 
carpenter  kept  his  work  bench  and  tools ;  but  it  never  had  been 
used  as  ^  a  store  for  painted  ware.'*  The  large  survey  showed 
the  situation  of  the  different  buildings  in  relation  to  the  streets, 
and  in  relation  to  each  other,  but  did  not  point  out  the  parti- 
cular purposes  to  which  any  part  of  building.  No.  1  was  to  be 
appropriated. 

Upon  this  state  of  the  evidence,  the  counsel  for  the  defendant 
moved  for  a  nonsuit,  upon  the  ground  that  there  was  a  earpen-- 
ter's  shop  upon  the  premises,  and  that  carpenters  were  at  work, 
making  improvements  therecm,  from  the  date  of  the  policy  up  to 
the  time  of  the  fire,  without  the  consent  of  the  defendants  first 
obtained  in  writing,  according  to  the  stipulations  in  the  pdicy, 
and  that  the  policy  therefore  never  attached. 

The  motion  was  overruled  by  the  presiding  Judge,  and  the 
defendants  then  called  a  number  of  witnesses,  to  show  the  con- 
dition of  the  buildings  insured,  and  that  they  were  not  Jinisk^ 
at  the  date  of  the  policy. 


THE  CITY  OF  NEW-YORK  508 

The  plaintiff  to  rebut  this  testimony,  produced  evidence  to   Dm.  T«n^ 
show  that  a  carpenter  was  a  workman  necessary  to  a  china  —.........^ 

manufactory,  and  that  such  a  workman  is  usually  kept  in  constant  ^ou^^^wm^ 
employment  therein.    It  appeared  also,  that  the  fire  did  not  The  Trades* 

,   ,  men's  Ine.  Cow 

originate  in  the  apartment  occupied  by  the  carpentery  but  com- 
menced in  the  *<  drying  oven,"  about  thirty  or  forty  feet  from 
that  room. 

Upon  these  facts  a  verdict  was  taken  for  the  plaintiff  for  3157 
dollars,  subject  to  the  opinion  of  the  court  upon  a  case  to  be 
made. 

Afterwards,  upon  the  argtmient  of  the  case,  the  defendants 
contended,  L  That  the  policy  never  attached  on  account  of  the 
imperfect  description  of  the  property^  and  the  concealment  of 
the  fact  at  the  time  of  effecting  the  policy,  that  the  buildings 
were  unfinished,  and  that  carpenters  were  at  work  therein.  [6 
Cw.  676.  I  Mar.  on  In.  464.  lb.  453. 457.  4  Mass.  Rep.  837. 
2  Kent's  Com.  383.  3  Dal  491.  3  Dow.  26S.  1  John.  Cos.  8. 
S  Cames'  Rep.  57.  2  Mar.  Rep.  46.  1  John.  Rep.  345.]  That 
the  report  filed  in  the  office  of  the  Eagle  Company,  was  to  be 
taken  as  a  part  of  the  policy,  being  tantamount  to  a  warranty  that 
the  buildings  should  conform  to  the  description ;  and  that  every 
warranty  is  a  condition  precedent  to  the  plaintiff's  right  of  reco- 
very. [I  Doug.  11.  Cowp.  785.  Phil.  125.  I  Petert^  Cir.  Cowri. 
A.  416.  2  John.  Cas.  333.  Juhel  v.  Church.  1  DaU.  162.  Ogden 
v.Jlsh.} 

II.  That  if  the  policy  ever  attached,  it  was  suspended  during 
the  continuance  of  the  carpenter's  work ;  and  as  the  evidence 
showed  that  carpenters  were  at  work  on  the  buildings,  from  the 
time  of  the  effecting  of  the  insurance  to  the  time  of  the  fire,  that  the 
policy  was  not,  at  the  time  of  the  fire,  binding  on  the  company. 

III.  That  parol  evidence  was  inadmissible,  to  show  that  at  the 
time  of  the  efl^ting  of  the  insurance,  the  buildings  were  describ- 
ed as  unfinished,  varying  thereby  the  description  from  the  policy  ; 
or  if  admissible,  that  no  such  evidence  was  given.  • 

VOL.  II.  75 
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D«e.  Term,       IV.  That  evidence  as  to  the  usage  of  trade^  that  carpenten 

^  were  necessary  to  a  porcelain  factory  was  inadmissible,  inas- 

Drioogaemara  much  as  the  policy  contained  an  express  clatLse  that  carpenters 

The  TrmdM-  should  not  be  employed  on  the  premises,  unless  that  risk  was 

specially  paid  for,  and  endorsed  on  the  policy.     [3  John.  Cat.  I. 

1  John.  Rep.  433.    2  Caines,  155.    1  Marsh  on  In.  474.    1  Comes* 

Rq>.  44.     1  Stark  on  Ev.  1039.] 

V.  That  if  such  evidence  was  admissible  it  was  unavailable, 
as  the  carpenters,  from  the  time  of  the  making  of  the  policy  up 
to  the  time  of  the  fire,  were  not  in  fact  employed  in  matters 
merely  incidental  to  the  manufactory,  but  in  finishing  the  build- 
ings. 

The  plaintiff  on  the  other  hand  insisted,  I.  That  at  the  time 
of  the  efiecting  of  the  insurance,  he  made  a  true  representation  to 
the  defendants  of  the  value,  situation,  and  description  of  his  pro- 
perty, and  of  the  business  to  be  carried  on  in  the  buildings  in- 
sured, and  did  not  after  the  insurance,  and  before  the  loss,  violate 
any  of  the  conditions  of  insurance,  contained  in  or  annexed  to 
the  policy.     [Park,  on  In,  ch.  2.     1  MarshaU^  474.  J 

II.  That  at  the  time  of  the  effecting  of  the  insurance,  the  build- 
ings insured  were  erected  agreeably  to  the  endorsements  con- 
tained on  the  back  of  the  survey. 

III.  That  the  premium  paid  by  the  plaintiff  to  the  defendanti, 
was  the  highest  rate  of  premium  specified  in  the  conditions  of 
insurance  annexed  to  the  policy,  to  which  an  addition  of  twelve 
and  a  hsjf  cents  per  8100,  was  made,  being  the  usual  allowance 
for  what  is  called  the  carpenters'  risk.  [Phil,  on  In.  105.  1 
Mau.  4-  Sel.  10.     7  East  457.] 

IV.  That  the  buildings  insured  were  not,  during  the  con- 
tinuance of  the  risk,  appropriated,  applied  to,  or  used  for,  any 
trade,  business  or  occupation,  not  authorized  by  the  policy,  or 
the  usage  of  the  business  expressed  in  tlie  policy. 
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V,  That  the  verdict  of  the  jury  was  correct,  and  agreeable    Dec  Twin, 

to  the  law  and  the  evidence,  and  that  the  plaintiff  was  entitled  1 — 

to  interest,  from  the  time  of  presenting  his  preliminary  proofs.  on^mare 

The  Trade!- 
men's  Ins.  Co. 

Upon  this  case  and  this  argument,  the  court  gave  judgment 
for  the  plaintiff;  but  afterwards,  by  an  arrangement  between 
the  parties,  a  new  trial  was  granted  for  the  purpose  of  submitting 
the  questions  of  fact  to  a  jury.  The  evidence  upon  the  second 
trial,  did  not  differ  materially  from  that  produced  at  the  first 
trial. 

The  plaintiff,  on  his  part,  called  one  Lewis  Decasse  as  a  wit- 
ness, and  as  there  was  no  controversy  about  the  preliminary 
proofs,  he  was  examined  in  chief,  merely  as  to  the  condition  and 
value  of  the  property  insured,  the  interest  of  the  plaintiff  therein, 
and  the  facts  connected  with  the  destruction  of  the  buildings  by 
fire. 

On  his  cross-examination,  however,  the  smaller  plan  or  sur- 
vey being  shown  to  him,  he  testified,  that  he  believedy  that  it  was 
a  survey  which  had  been  furnished  by  the  plaintiff  to  the  Eagle 
Fire  Insurance  Company,  at  the  time  when  he  effected  his  in- 
surance on  said  buildings,  in  the  ofiice  of  the  Eagle  Company,  as 
mentioned  in  their  policy.  By  this  plan  it  appeared,  that  the 
building  designated  thereon  as  /'  number  one,**  was  divided  into 
several  apartments,  one  of  which  was  marked,  **  store  for  paint- 
**  ed  ware ;"  and  .on  the  back  of  the  survey  there  was  a  memo- 
randum, stating  that  the  first  floor  of  building  No.  1,  was  used  as 
a  painting  room,  an  office,  a  laboratory  for  the  preparation  of 
colors,  a  store-room  for  the  finished  ware,  and  a  painting  kiln. 
The  room  for  painted  ware,  at  the  time  the  policy  was  effected 
in  the  office  of  the  defendants,  contained  a  carpenter's  work- 
bench, materials  and  tools ;  and  a  carpenter  was  constantly  at 
work  in  the  same,  in  making  moulds  and  tables,  and  in  putting 
up  shelves  for  the  use  of  the  manufactory,  from  the  time  when 
the  policy  was  effected,  down  to  the  day  preceding  the  fire. 
The  apartment  had  never  been  used  as  a  "  store  for  painted 
**  ware"  at  any  time  ;  but  it  appeared  from  the  testimony  of  wit- 
nesses, that  a  carpenter  was  a  necessary  workman  in  a  china 
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Dm.  Tana,    mtfiufiMitory,  and  that  such  a  workman  is  usually  employed 

^^^'       therein  at  all  times. 
DrioBgMnm     fpijg  plaintiff  having  rested  his  cause  upon  this  state  of  facts,  the 
TlM  J^ndes.  counsel  for  the  defendants,  moved  for  a  nonsuit,  but  the  niotioo 
was  overruled  by  the  presiding  Judge,  and  an  exception  tskea 
to  his  opinion. 

The  defendants  then  introduced  testimony  to  proTe  that  die 
buildings  described  in  the  policy  were  not  finished  at  tha  time 
the  policy  was  eflfected,  and  the  plaintifl^  on  his  part,  called  a 
number  of  witnesses  to  rebut  such  evidence.    It  appeared,  da- 
rixig  the  progress  of  the  trial,  that  the  fire  did  not  origirate  in  the 
apartment  occupied  by  the  carpenter,  but  commenced  in  tte 
**  drying  oven,"  which  was  about  thirty  or  forty  fi^t  distant  firom 
the  room  for  the  painted  ware.     It  also  further  appeared,  that 
the  defendants  had  caused  the  premises  to  be  inspected  by  their 
own  surveyors,  previously  to  the  effecting  of  the  insurance:  and 
there  was  also  a  large  plan  or  survey  of  the  buildings  in  their 
possession,  on  which  no  mention  was  made  of  the  particiilar  pur- 
poses to  which  any  apartment,  or  building  was  to  be  appropria- 
ted.   It  did  not  distinctly  appear  by  whom  this  aorvey  was 
made,  and  there  was  some  doubt  as  to  which  of  the  plans  dtt 
defendants  intended  to  refer  when  they  executed  the  polioy. 
The  plaintiff  contended,  that  the  large  plan  was  prepaied  bj  tfte 
surveyor  of  the  company,  and  that  the  defendants  relied  opofi 
that  survey ;  but  the  defendants  insisted  that  the  small  ooe^  on 
file  in  the  Eagle  office  was  the  only  one  known  to  tham  in 
making  their  contract. 

Upon  tills  testimony  the  Judge  charged  the  jury,  that  by  d^ 
policy  in  question,  the  buildings  insured,  were  to  be  considered 
ZB  finished  at  the  time  when  the  policy  was  effected ;  and  if  diey 
should  find  that  they  were  not  mhHanHdUy  finished  at  that  tim^ 
then  that  their  verdict  should  be  for  the  defendmts,  whelhsr  the 
description  contained  in  the  plan  were  considered  as  a  wairanty 
strictly,  or  merely  as  a  representation.  But  if  they  should  find 
Aat  the  buildings  were  finished  at  the  time  of  the  insurance,  the 
next  question  for  consideration  would  be,  whether  the  evidence 


THE  CITY  OP  NEW-YORK.  fi97 

showed  that  there  was  a  carpenter's  shop  in  the  building,  within   D«c  Tmm, 
the  meaning  and  intent  of  the  conditions  annexed  to  the  policy, 


either  at  the  time  of  the  insurance  or  at  the  time  of  the  fire.  If  I>«l<»goe«n«» 
there  was,  then  that  the  defendants  were  entitled  to  a  verdict :  but  The^  J^^ 
if  there  was  not,  then  that  the  jury  were  to  consider,  whether  the 
situation  of  the  room  in  the  building,  marked  as  number  one  on 
the  plan,  (and  in  which  the  carpenter  worked,)  as  described  by 
the  witnesses,  was  such  a  material  variation  from  the  description 
of  that  room  contained  in  the  plan,  as  was  calculated  to  induce 
the  defendants  to  insure  the  premises  at  a  less  premium  than 
that  taken.  If  so,  that  the  defendants  were  entitled  to  a  verdict : 
if  otherwise,  they  were  to  find  a  verdict  in  favor  of  the  plaintiff. 
The  Judge  also  decided  that  the  description  of  the  room  in  build- 
ing No«  1,  contained  in  the  plan  referred  to  in  the  policy,  as  be- 
ing a  room  for  painted  ware,  was  not  a  warranty  in  the  literal 
sense  of  the  word,  and  did  not  affect  the  policy,  unless  it  was 
material  to  the  mi,  as  before  stated. 

To  this  opinion  and  charge,  the  counsel  for  the  defendants 
excepted,  and  insisted  that  the  facts  disclosed  by  the  evidence 
were  an  absolute  bar  to  the  plaintiff's  action. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  3346 
ddlars. 

The  defendants  now  moved  for  a  new  trial;  and  relied  upon 
the  following  points  in  support  of  their  motion. 

I.  That  the  description  of  the  buildings  contained  in  the  (dans 
OT  surveys,  furnished  to  the  defendants  by  the  plaintiff  at  the  time 
o!  ^fecting  the  insurance,  made  part  of  the  policy,  and  was  a 
warranty  on  the  part  of  the  plaintiff,  that  the  buildings  insured 
were  such  as  they  were  represented  to  be  on  the  plans,  and  that 
they  were  used,  and  to  be  used,  for  such  purposes  only  as  were 
designated  by  the  surveys. 

II.  That  the  occupying  of  the  store  for  painted  ware,  in  building 
No.  1,  as  a  carpenter's  shop,  (the  apartment  being  in  fact  not 
occupied  as  a  store  for  painted  ware  at  the  time  the  insurance 
was  effected,)  was  a  breach  of  the  wan-anty ;  and  that  tlie  policy 
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D*t.  T«im«    never  attached.    The  Judge  should  therefore  have  nonsnbed 
'^^'       the  plaintiff. 

Ddongneniars 

▼. 
The^  Jj9i^      IIL  If  the  description  of  the  manner  in  which  the  buildings 

were  occupied  was  not  a  warranty,  it  was  a  representation: 

and  as  the  store-room  for  painted  ware  was  not  occupied  ibr 

any  such  purpose  at  the  time  of  effecting  the  insurance,  but  ms 

occupied  as  a  carpenter's  shop,  there  was  a  material  misrepie- 

sentation ;  the  policy  never  attached,  and  the  Judge  should  have 

nonsuited  the  plaintiff  for  this  cause. 

tv.  The  Judge  erred  in  deciding  that  the  plan  or  survey, 
referred  to  in  the  policy,  and  forming  part  of  it,  was  not  a  war- 
ranty that  the  buildings  insured,  and  the  purposes  for  which 
they  were  occupied,  should  conform  to  such  plan. 

The  cause  was  argued  by  Mr.  /.  W.  Gerard  and  Mr.  Hugh 
Maxwell  for  the  defendants,  and  by  Mr.  Ogden  Hoffman  and 
Mr.  Charles  Graham  for  the  plaintiff. 

The  counsel  for  the  defendants  contended,  that  it  appeared 
from  the  testimony,  that  the  survey  referred  to  was  not  made 
by  the  defendants,  but  was  furnished  to  them  by  the  plaintiff 
himself;  and,  therefore,  that  it  entered  into  and  became  a  part 
of  the  policy. 

That  as  the  survey  stated  the  various  rooms  in  building  Na 
one*  to  be,  at  the  time  the  insurance  was  eflfected,  occupied  in  a 
particular  manner,  it  was  tantamount  to  a  warranty  that  they 
were  thus  occupied,  and  that  they  should  continue  to  be  so 
during  the  continuance  of  the  risL  [Phil,  on  In.  125.  and  the 
cases  there  cited.'] 

The  underwriter  (they  said)  has  no  means  of  protectinig 
himself  from  an  improper  use  which  may  be  made  of  a  bui/ding 
ihsured,  but  by  holding  the  assured  strictly  to  the  terais  of  his 
contract.  Every  engagement  on  his  part  becomes  a  condition 
precedent,  and  if  the  underwriter  can  show  that  such  condi- 
tion has  not  been  complied  with,  the  assured  cannot  recover. 

It  is  not  contended,  that  eveinf  collateral  paper  referred  to  in 
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«  policy,  enters  into  the  contract ;  but  if  the  policy  itself  refer  to  Dec.  Term, 
another  paper^  it  will  be  considered,  jt^nma  facia^  as  adopted  by 


both  parties.     The  contracting  parties  may  adopt  a  collateral     *  <>ng^€mwre 
paper,  and  if  they  refer  to  one  which  is  esseniial  to  the  cantractf  it  ^^.^^^q' 
will  enter  into  and  form  part  of  it. 

There  are  two  ways  by  which  a  warranty  may  be  made  in  a 
policy ;  one  is  by  express  terms  in  the  policy  itself,  and  the  other 
by  direct  reference.  [Con,  Mar,  451.  3  Stark  on  Ev,  1162.] 
A  mere  description,  dehors  the  policy  itself,  may  not  be  a  war- 
ranty, although  it  be  essential  to  tlie  contract,  and  if  the  assurers 
act  upon  it,  it  may  also  be  considered  $is  forming  a  part  of  the 
agreement. 

But  if  the  description  be  contained  in  the  policy,  it  will  amount 
to  a  warranty.  [Fowler  v.  The  JEtna  Fire  Ins.  Co.^  6  Cow. 
Rep.  673.]  This  case  contains  a  principle  important  to  the  de- 
fence ;  for  what  line  of  distinction  can  be  drawn  between  a  de- 
scription and  a  representation  which  governs  the  policy  7 

It  is  admitted,  that  a  description  introduced  mto  a  Marine 
Policy,  amounts  to  a  warranty,  and  the  Supreme  Court  have 
decided,  that  there  is  no  difference  in  this  particular,  between  a 
marine  and  a  fire  policy,  and  further,  that  the  parties  must  be 
held  to  their  agreement  strictly.  [See  also  3  D<m.  255.]  In 
this  case,  the  matters  upon  which  the  defendants  relied,  should 
not  have  been  put  to  the  jury,  for  there  was  nothing  proper  for 
them  to  pass  upon,  except  the  mere  question,  as  to  whether  the 
buildings  were  finished  or  not.  The  grounds  of  the  defence,  were 
matters  of  law  upon  facts,  which  were  admitted  by  both  parties, 
and  the  Judge  should  therefore  have  nonsuited  the  plaintifif. 

For  the  plmintiff  it  was  contended,  I.  That  the  plan  of  the 
premises  insured,  delivered  to  the  Eagle  Company,  was  not  a 
warranty,  that  the  apartments  in  the  various  buildings  should 
conform  to  the  plan,  as  to  the  purposes  for  which  they  were  to 
be  used. 

II.  That  even  if  the  plan  of  the  premises,  was  considered  ai 
a  warranty,  still  that  the  buildings  insured  were  not,  during  the 
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Die.  T««»   continuance  of  the  risk,  appropriated  to,  or  used  for  any  trade, 
^  business  or  occupation,  not  authorized  by  the  policy,  or  the  usage 

of  the  business  expressed  in  it ;  and,  therefore,  that  there  was  oo 
violation  of  the  contract 

IIL  That  the  Judge  correctly  left  it  to  the  jury,  aa  a  questioB 
of  fact,  whether  the  buildings  insured  were  finished  at  the  date 
of  the  policy ;  and  also  whether  the  buildings  were,  during  the 
continuance  of  the  risk,  appropriated  to,  or  used  for  any  purpose 
not  authorized  by  the  policy,  or  the  usage  of  the  business  ex- 
pressed therein. 

It  is  not  pretended  (said  the  counsel)  that  there  is  any  expiess 
warranty  contained  in  the  policy,  upon  which  the  defendants  can 
rely,  and  they  therefore  seek  to  invoke  into  it,  another  paper 
which  is  not  necessarily,  or  naturally  connected  with  it. 

In  the  first  place  it  is  by  no  means  clear,  that  the  plan  refored 
to,  was  furnished  by  the  plaintifi^  or  that  he  had  any  connectiqB 
with  it.  It  only  appears  by  the  testimony  of  the  witQess*  that  in 
his  beliefs  the  survey  was  one  which  was  furnished  to  the  Eagle 
Company  by  the  plaintifi^  and  there  is  no  evidence,  which  shows 
that  the  plaintiflf  ever  alluded  to  that  survey  in  his  contract  wilb 
the  defendants.  They  have  referred  in  their  policy,  to  a  rgwi 
on  file  in  the  Eagle  (^ce,  but  there  is  nothing  in  the  evidence  lo 
connect  that  report  with  the  plaintifi^  or  his  present  contract 

But  even  if  this  fact  were  as  the  defendants  represent  it  to  be, 
it  would  not  sustain  their 'positions,  for  no  paper,  ddiors  the  po> 
licy  itseli)  can  amount  to  a  warranty.  The  survey  in  this  case 
is  a  mere  representation,  not  a  warranty,  and  the  company  have 
said  in  the  conditions  of  insurance  attached  to  their  p<dicy,  that 
a  misdescription  will  not  vitiate  the  contract,  unless  it  be  mate- 
rial totherisk« 

It  has  been  decided  in  England,  that  a  written  paper,  al- 
though folded  up  in  the  policy,  would  not  amount  to  a  war« 
ranty;  [P€ai)8on  v.  Ewer,  Doug.  11.  n.  3.  p.  12.  n.  4,^  and 
the  same  cases  show  that  where  a  paper  was  attached  to  the 
policy  by  a  wafer,  its  power  was  not  thereby  extended.  The 
warranty,  if  there  be  one,  must  appear  upon  the  face  of  the  po- 
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licy,  and  in  the  case  of  Higgin$  v,  Dow,  (18  Mass.  Rep.  96,)    DecTem, 
the  court  rejected  a  paper  which  was  signed  by  the  assured  and 


left  with  the  underwriters  by  him,  and  would  not  allow  it  to  be  i^o"g«««»"« 
treated  as  a  warranty.    If  the  warranty  be  in  the  policy  it  is  ^g^tg^^^ 
sufficient ;  and  Lord  Mansfield  said,  in  the  case  of  Bean  v.  Stu* 
paxiy  (Doug.  11,)  that  if  it  appear  upon  the  face  of  the  contract, 
how  or  where  it  appears,  is  of  no  consequence. 

The  dictum  in  Phillips^  (p.  125,)  relied  upon  by  the  counsel  for 
the  defendants,  is  not  supported  by  the  authorities  he  cites. 
He  refers  to  1  JET.  B.  254,  and  the  6th  of  Term  R.  710.  But 
an  examination  of  those  cases  will  show,  that  the  learned  author 
has  no  warrant  for  his  conclusions.  The  question  submitted  to 
the  court  in  those  cases  was,  whether  in  settling  a  losSf  the  pro- 
posals  of  the  assurers  could  be  referred  to ;  and-  the  court  de- 
cided that  they  might,  not  for  the  purpose  of  showing  a  warranty, 
or  representation,  but  for  the  purpose  of  ascertaining  whether 
the  loss  might  not  be  settled  by  the  proposals.  In  England,  the 
policy  expressly  provides  that  the  assurers  shall  pay  according 
to  their  proposals,  and  of  course  there  can  be  no  method  of  set* 
tling  a  loss  there,  except  by  referring  to  the  proposals.  Another 
instrument  may  be  referred  to  for  the  purpose  of  explaining  the 
meaning  of  the  parties,  where  it  is  not  clear  upon  the  &ce  of 
the  contract ;  but  no  paper  dehors  the  policy,  can  be  introduced 
for  the  purpose  of  creating  a  warranty. 

In  Harris  v.  The  Eagle  Fire  Company^  (5  John.  JR.  368,) 
there  was  a  memorandum  upon  the  back  of  the  policy,  de- 
scribing 885  kegs  of  tobacco,  as  the  property  insured.  This 
specific  tobacco  was  taken  away  and  other  kegs  were  put  in  its 
place.  If  this  was  a  warranty,  then  the  policy  was  at  an  end 
when  the  first  tobacco  was  taken  away ;  and  yet  the  plaintiff 
was  allowed  to  recover  for  the  loss  of  the  substituted  tobacco. 

In  the  cases  cited  from  the  6th  of  CowevCs  Reports^  and  from 
the  3d  of  Dow^  there  was  an  express  warranty  upon  the  face  of 
the  policies,  and  nobody  doubts  that  such  a  contract  must  be 
fulfilled.  In  this  case,  for  instance,  the  plaintiff*  has  decribed  his 
buildings  to  be  a  china  manufactory :  this  is  a  warranty  that 
they  were  such,  and  the  plaintiff  was  bound  to  prove,  as  a  coa- 

voL.  n.  76 
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'^m'"'   ^^Q  precedent  to  his  right  of  recovery,  that  the  buildiiigi 
Tvj    micmaM  ^**^  ^'^^  ^  ^^^^  puTposes  described  in  the  policy. 

▼.  The  plaintiff's  case  is  plain,  unless  the  court  mean  to  constiiiB 

The    Tnde^ 

niao^sliM.  Co.  the  policy  by  the  most  rigorous  rules  of  warranty ;  for,  at  Hm 
trial,  all  the  facts  were  satisfactorily  established  in  his  ftrar. 
He  proved  that  a  carpenter  was  a  necessary  workman  in  a 
china  manufactory,  and  there  are  numerous  cases  to  show,  dnt 
the  meaning  of  particular  words  may  be  proved  by  paroL  A 
carpenter's  shop  is  embraced  in  the  diina  factory  insnreilr 
and  the  plaintiff  had  an  undoubted  right  to  keep  a  carpentsr 
constantly  employed  upon  the  premises,  to  prepare  such  things 
as  were  necessary  in  his  business. 

The  main  question  to  be  decided,  goes  back  to  the  pcunt  whe- 
ther the  survey,  if  furnished  by  the  plaintiff  to  the  defendants,  is 
a  warranty  or  representation.  If  it  be  the  latter,  as  we  oontRad, 
then  the  matter  was  properly  put  to  jury  to  say,  whether  there 
was  any  such  misrepresentation  of  the  property  by  the  plaintiff 
as  was  material  to  the  risk.  They  have  passed  upon  that  faet 
in  his  favor ;  and  it  now  remains  for  the  court  to  say,  whether 
the  designation  of  the  room  in  building  No.  one,  as  a  ^  store  far 
^  painted  ware,"  on  the  plan  or  survey,  amounted  to  a  warranty, 
that  it  was  then  used  for  that  purpose,  and  that  it  should  never 
be  appropriated  to  any  other  during  the  continuance  of  the 
risk. 

If  this  rule  is  to  be  adopted,  every  person  carryixig  on  bustness, 
to  any  extent,  may  be  in  peril  of  vitiating  his  policy  by  acts 
which  are  perfectly  innocent  in  themselves,  and  which  no  piao- 
tical  man  ever  deemed  improper. 

JoRBs,  C.  J.  This  was  an  action  of  assumpsit  on  a  policy  ef 
insurance,  against  loss  or  damage  by  fire,  to  a  china  or  pofcelaiB 
manufactory,  in  Lewis-street^  in  the  city  of  New- York. 

The  policy  was  in  the  usual  form,  insuring  the  plaintiCfor  the 
term  of  one  year,  against  loss  or  damage  by  fire,  to  the  amomit 
of  98000,  upon  the  buildings  composing  the  fectory,  and  on  the 
machinery,  tools,  horses,  and  stock,  finished  and  unfinished,  con- 
tained therein. 
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The  destruction  and  loss  of  the  premises  to  the  plaintii!)  by    Dm.  Tern, 
iire»  within  the  year  from  the  date  of  the  policy,  was  admitted, 


and  the  defence  is,  first,  that  the  buildings  were  unfinished,  and  D«lon«««n«» 
that  carpenters  were  at  work  upon  them  at  the  time  of  efiecting  The  J^^^- 
the  policy,  and  that  the  same,  and  the  unfinished  state  of  the 
buildings  not  having  been  sufiiciently  described  and  truly  repre- 
sented to  the  insurers,  the  policy  never  attached.  Secondly,  that 
a  carpenter's  shop  was  permitted  on  the  premises,  up  to  the  time 
of  the  fire,  without  the  license  or  consent  of  the  insurers,  and 
against  the  express  provisions  of  the  policy,  whereby  the  contract 
of  insurance  was  avoided  or  suspended.  And  thirdly,  that  the 
actual  state  of  the  buildings,  at  the  time  of  the  application  for 
insurance,  was  misrepresented  to  the  insurers,  and  the  fact  of  the 
carpenter's  shop  therein,  concealed  from  them,  whereby  they 
were  misled,  and  the  insurance  obtained  at  less  than  the  rate  of 
premium,  which,  upon  a  full  disclosure  of  the  truth  of  the  case, 
would  have  been  required  for  the  risk. 

Whether  the  buildings  were  finished  or  not,  at  the  time  of 
effecting  the  insurance  upon  them,  was  a  question  of  fact  for  the 
jury.  It  was  much  litigated  at  the  trial,  and  the  verdict  of  the 
jury  upon  the  point  was  against  the  defence.  We  are  not  dis- 
satisfied with  the  result.  The  evidence  relied  upon  to  show  the 
unfinished  state  of  the  buildings,  was  the  testimony  of  some  of 
the  witnesses,  that  carpenters  were  at  work  on  the  interior  of 
them,  for  some  time  after  the  date  of  the  policy.  But  the  de- 
fendants own  witness,  on  his  cross-examination  testified,  that 
after  the  first  of  January,  1827,  very  little  remained  to  b% 
done  to  the  buildings,  and  that  he  considered  them  complete. 
The  policy  was  not  effected  until  the  ninth  of  that  month.  At 
that  time  the  manufactory  had  commenced  its  business,  and  the 
application  was  for  insurance  upon  it,  as  an  establishment  in 
operation.  The  surveyor  of  the  Eagle  Fire  Company,  with 
a  view  to  insurance  upon  it  by  that  corporation,  had  in- 
spected and  surveyed  the  premises  and  had  made  a  report  of  his 
survey,  to  which  the  policy  of  that  office  referred,  and  which 
survey  and  report  were  adopted  by  these  defendants,  after  a 
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Dec.  Twm,    further  examination  of  their  own  surveyor,  to  test  its  accuracy, 
■   as  the  basis  of  their  contract 


Deiongaemare  j^  j^  probable,  that  buildings  surreyed  by  the  proper  officer 
The^  Trades-  ^f  ^^j  insurance  company,  whose  duty  it  was  to  inspect  and  ex- 
amine them,  and  reported  by  him  as  a  factory  in  operation, 
would  be  in  such  an  unfinished  and  imperfect  state  at  the  time, 
as  not  to  be  insurable  unless  by  a  special  policy  T  Must  not 
the  actual  state  of  them  be  presumed  to  have  corresponded  with 
the  report ;  and  especially,  will  not  such  be  the  intendment 
against  the  insurers,  whose  ordinary  and  adopted  agents  made 
the  survey  and  report  on  which  they  acted?  Then,  was  it  not 
incumbent  on  the  defendants,  when  they  afterwards  came  into 
court,  to  disprove  the  statements  of  their  own  officers,  to  sus- 
tain their  objection  by  clear  and  decisive  evidence  7  Yet  the 
witnesses  on  whom  they  rely  as  proving  the  buildii^  to  have 
been  unfinished  and  incomplete,  testify  so  loosely  and  with  such 
discrepancies  and  want  of  recollection,  as  to  dates,  that  the  jury 
could  attach  but  little  weight  to  their  opinions ;  whilst  the 
surveyor  of  the  Eagle  Company,  who  inspected  the  premises, 
adhered  to  his  original  representation  of  the  buildings,  as  onn- 
plete,  and  on  being  shown  a  sketch  of  them,  exhibited  by  the 
applicant  for  the  insurance  to  the  officer,  and  the  endorsements 
upon  it,  attested  to  the  accuracy  of  the  description  they  con- 
tained ;  and  that  company,  whose  policy  was  on  the  same  in- 
terest and  in  the  same  terms  with  that  of  the  defendant^  and 
was  prior  in  date,  was  so  well  satisfied  with  the  truth  and  cor- 
rectness of  the  description,  that  they  settled  the  loss  without  suit 
But  without  dwelling  longer  on  this  subject,  we  are  satisfied 
that  the  weight  of  the  evidence  was  in  favor  of  the  position,  that 
the  buildings  were  substantially  finished  before  the  policy  was 
efiected ;  and  that  the  carpenter  who  remained  in  the  assured*s 
employ  at  the  time  of  the  fire,  was  retained,  not  to  complete  the 
buildings,^  but  for  the  legitimate  purposes  of  the  establishment^ 
ii^  the  transaction  of  its  business  after  it  went  into  operation. 
The  finding  of  the  jury  was  in  accordance,  therefore,  with  the 
evidence  before  them  and  it  ought  not  to  be  disturbed. 
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The  Becond  ground  of  defence  which  was  taken  to  the  al-    D«o.  T«no» 

1889 

leged  use  of  an  apartment  in  building  No.  one,  for  a  carpenter's 


shop,  objected  to  the  appropriation  of  the  room  in  the  premises  l^<»«^««»»« 
for  the  accommodation  of  the  carpenter,  as  a  deviation  from  the  Th«  J'*^ 

^  men's  Idb.  Co. 

engagements  of  the  assured,  and  as  a  violation  of  the  provision 
of  the  policy,  against  unauthorized  extra-hazardous  risks.  It 
turned  chiefly  upon  questions  of  law.  No  evidence  was  oflered 
by  the  defendants  in  support  of  the  fact  it  affirms,  but  they  con- 
tend that  the  testimony  on  the  part  of  the  plaintiff  himself  show- 
ed that  the  room  in  the  building  number  one,  which  had  been 
designated  and  described  as  a  store  room  for  painted  ware,  had 
been  appropriated  to  the  use  of  the  carpenter  who  refxiained  in 
their  employ,  and  used  by  him  for  his  shop  from  the  time  of  ef- 
fecting the  insurance  to  the  time  of  the  loss.  It  is  admitted 
that  the  room  in  question,  at  the  time  the  policy  was  effected, 
did  contain  a  carpenter's  work  bench  and  tools,  and  that  a  car- 
penter was  constantly  at  work  there,  in  making  moulds  and 
boxes,  and  in  putting  up  shelves  for  the  use  of  the  establishment, 
from  the  date  of  the  policy  to  the  day  preceding  the  fire,  and 
that  the  apartment  had  not  at  any  time  been  used  as  a  store  for 
painted  ware. 

But  the  plaintiff  insisted  that  a  carpenter  was  a  necessary 
workman  to  be  attached  to  t^e  establishment,  and  that  his  em- 
ployment and  accommodation  in  the  buildings  insured,  were  jus- 
tified by  the  ordinary  requirements  of  the  manufactory  and  by 
the  usage  of  the  trade,  and  he  denied  that  such  use  and  occupa- 
tion of  the  store-room,  by  a  workman  attached  to  the  establish- 
ment, was  prohibited  by  the  policy,  or  that  he  was  bound  to  dis- 
close the  circumstance  to  the  insurers,  or  that  his  silence  in  re- 
lation to  it  amounted  to  deception,  or  a  culpable  concealment 
or  misrepresentation  in  the  description  he  gave  of  the  property 
and  the  purposes  to  which  it  was  applied.    Witnesses  were 
called  by  him  to  prove  that  a  carpenter  was  a  necessary  work- 
man for  him  to  employ  in  his  manufactory,  and  that  such  a 
workman  is  usually  attached  to  such  manufactories,  and  at  all 
times  employed  therein. 
The  bearing  of  this  fact,  of  the  occupation  of  a  part  of  the 


006  CASES  IN  THE  SUPERIOR  COURT  OF 

Term,  building  by  a  carpenter,  upon  the  rights  of  the  plaintiff^  and  the  iia- 
portance  to  him  of  the  explanation  he  gives  of  that  occupancy,  iriB 


f>f^ongMmu9  ifQ  g^Q  ju  lY^  sequel.  But  before  we  can  understandingly  discuss 
TIm  Timifot-  the  merits  of  this  branch  of  the  defence,  or  the  charge  of  misrepre- 
sentation and  concealment  which  it  involves,  we  must  look  into  the 
contract,  and  see  what  the  description  was  which  the  assured  ga^e 
of  the  premises  proposed  for  insurance,  and  what  the  obligatioos 
were  which  the  contracting  parties  came  under  to  each  other. 

The  insurance  is  upon  six  several  buildings,  numbered 
from  1  to  6  inclusive,  and  together  occupied  as  a  china 
factory,  and  on  machinery,  tools,  horses  and  stock,  Im^hfiA 
and  unfinished,  contained  therein.  By  one  of  the  printed 
clauses  in  the  policy,  it  is  declared  by  the  contracting  parties^ 
that  the  policy  is  made  and  accepted  in  reference  to  the  propo- 
sals and  conditions  thereunto  annexed,  which  are  to  be  used  and 
resorted  to,  in  order  to  explain  the  rights  and  obligations  of  the 
parties  thereto,  in  all  cases  not  therein  otherwise  specially  pro- 
vided for.  And  by  the  first  of  the  conditions  annexed  to  the 
policy,  it  is  provided  that  applications  for  insurance  on  property 
out  of  the  city  of  New-Tork>  must  be  in  writing,  and  contam 
the  specifications  in  and  by  the  said  condition  set  forth  and  re- 
quired to  be  given ;  and  that  if  any  person  insuring  any  build- 
ings or  goods  in  that  office,  describes  the  same  otherwise  than  as 
they  really  are,  so  that  the  same  shall  be  insured  at  less  than  the 
rate  of  premium  specified  in  the  printed  proposals  of  the  com- 
pany, such  insurance  shall  be  void  and  of  none  etkcX. 

The  report  No.  5306,  referred  to  by  the  policy,  as  filed  in  the 
oflSiceof  the  Eagle  Company,  was  produced  and  proved,and  a  copy 
of  it  is  annexed  to  the  case.  It  describes  the  buildings,  by  giving 
the  location  and  dimensions  of  them,  and  the  materials  where- 
with they  were  constructed.  And  the  surveyor  by  whom  Urn 
report  was  made,  and  who  was  called  as  a  witness  by  the  de- 
fendants, testified  that  they  were,  at  the  time  of  the  survey, 
occupied  and  used  for  the  purposes  of  a  china  manufactory,  as 
represented  by  the  plaintiflT.  And  on  being  shown  Ae  smaller 
plan  or  sketch  of  the  premises,  and  the  endorsement  theieoiiy 
which  constituted  or  accompanied  the  plaintiff's  application  for 


^ 
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uisDraiioe,he  admitted  and  declared,  that  the  same  contained  a  true   ^J|]f^ 


and  correct.8tatement  of  the  occupation  of  the  buildings  on  the  9th 

of  January,  1827,  the  day  of  the  date  of  the  policy,  and  that  the        "f*^^ 

buildings,  as  specified  in  his  own  report,  were  complete  and  finished,  2i^»g2iL^c«l 

By  the  endorsement  on  the  smaller  plan,  or  application 
for  insurance,  to  which  the  witness  referred,  it  appears  that 
the  description  there  given  of  the  occupancy  of  the  building 
No.  one,  is  as  follows,  to  wit,  that  the  first  floor  was  used  as  a 
painting  room,  an  ofiice,  a  laboratory  for  the  preparation  of  co- 
lors, a  store  room  for  finished  painted  ware,  and  a  painting  kiln ; 
the  second  floor  as  a  turning  room.    In  this  building,  and  in  the 
ro(Hn  intended  for  the  receipt  of  the  finished  painted  ware,  the 
carpenter  had  his  work  bench  and  tools,  and  was  accustomed  to 
work,  and  the  omission  to  communicate  that  circumstance  to  the 
company,  when  the  application  was  made  for  the  insurance  of 
the  buildings,  is  the  concealment  complained  o&  and  the  defect 
in  the  description,  which  is  relied  on  as  vitiating  the  contract. 
With  these  explanations,  we  are  prepared  to  consider  the  form 
in  which  the  objection  is  presented  to  us,  and  the  legal  efiect  it 
may,  in  any  of  its  aspects,  have  upon  the  rights  of  the  plaintifl^ 
It  is  chiefly  urged  as  a  breach  of  a  warranty,  which  the  descrip- 
tion of  the  apartment,  as  a  store  room  for  *<  finished  ware,**  is 
supposed  to  import    The  proposition  is,  that  the  description  of 
the  buildings  in  the  plans  or  surveys  alleged  to  have  been  fur* 
nished  to  the  defendants  by  the  plaintifi*,  at  the  time  of  effecting 
the  insurance,  was  a  warranty,  on  the  part  of  the  plaintiff,  that 
the  buildings  were  such,  and  were  used,  and  to  be  used  for  such 
purposes  only  as  were  represented  by  those  plans  or  surveyst 
and  that  the  store  for  painted  ware,  in  building  No.  one,  being  in 
fact  not  so  occupied  at  the  time  of  effecting  the  policy,  but  then 
being  used  as  a  carpenter's  shop,  was  a  breach  of  the  warranty^ 
and  that  the  policy,  for  that  reason,  never  attached. 

This  objection  was  made  the  ground  of  a  motion,  at  the  trial, 
for  a  n<Hi8uit ;  but  the  motion  was  denied,  and  the  Judge,  in  Iiis 
charge  to  the  jury,  instructed  them,  that  the  description  of  the 
room  in  the  survey  referred  to  by  the  policy,  as  being  a  room 
for  painted  ware,  was  not  a  warranty  in  the  literal  sense  of  the 
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Dm*  T«ia»    lenD»  and  did  not  afiect  the  policy,  unless  material  to  the 
^^^'       And  to  this  charge,  the  defendants  excepted. 


Moogiimm      rpj^  q^^  ^^  leading  question,  then,  upon  this  point  is,  whether 
The  Tn^  ^  description  contained  in  the  report  to  which  the  policy  le- 
fersy  was,  in  judgment  of  law,  a  warranty  in  the  literal  sense  of 
the  term,  or  a  representation.   If  the  report  and  surveys  to  nvfaich 
the  parties  refer,  were  furnished  by  the  assured  to  the  company* 
and  did  describe  the  room  in  question  a^  a  room  for  painted 
ware,  and  if  the  description  thus  given  of  the  room,  is  to  be 
viewed  as  a  strict  warranty  by  the  plaintiff,  of  equal  force  aad 
effisct  as  an  express  formal  condition,  that  it  should  be  used  as  a 
store  room  for  painted  ware,  and  for  no  other  purpose,  tiie  use 
of  it  permitted  to  the  carpenter,  however  innocent  and  innoxious 
it  may  be,  was  still  a  departure  from  the  literal  compliance  with 
the  engagement  which  he  was  bound  to  observe,  and  might  woik 
a  forfeiture  of  his  contract,  or  in  other  words,  prevent  it  finom 
attaching.    But  if  it  is  to  be  considered  as  a  representation  only, 
and  is  free  from  fraud,  a  substantial  compliance  will  be  suffi- 
cient, and  no  deviation  or  failure  will  be  a  defence  to  the  in- 
surers, unless  it  operate  to  increase  the  risk- 

Then,  was  the  description  of  the  room  contained  in  the  report, 
or  in  the  application,  a  warranty,  or  was  it  simply  a  representa- 
tion of  it,  as  a  store  room  for  painted  ware  ?  It  is  a  general 
rule,  that  a  representation,  to  have  the  effect  of  a  war- 
ranty, must  be  contained  in  the  deed  or  writing  itself  which 
creates  or  manifests  the  contract  of  the  parties,  and  must  be 
part  of  the  contract  It  derives  its  title  to  the  strict  and  literal 
ccHnplianee  which  is  exacted  of  him  who  is  bound  by  it,  from 
the  consideration  of  its  being  a  condition  precedent,  which  be 
assumes  upon  himself,  and  which  must  be  complied  with,  to  en- 
title him  to  the  benefit  of  the  contract,  or  give  him  the  right  to 
enforce  it  by  action  against  the  insurer.  Hence  it  is,  that  a  sub- 
stantial compliance  is  of  no  avail,  but  that  it  must,  if  affirmative 
of  the  existence  of  a  fact,  or  of  the  verity  of  a  positive  aUega- 
tion,  be  literally  true,  and  if  perspective,  either  for  the  observ- 
ance  of  an  executory  engagement,  or  t&e  performance  of  a  pro- 
mise, it  must  be  strictly  fulfilled.     But  to  give  it  this  controling 
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•peratioiiy  it  must  be  a  part  of  the  contract,  and  appear  on  the    Dec.  Tenq, 

face  of  the  pdicy.    [3far«Aa2(  840-451.    Pawsan  v.  WaUon^ ! 

Coiop.  785.]     So  inflexible  is  this  rule,  that  written  instructions  I>«lo»K^eiiuire 
for  efifectinff  the  insurance,  (Cawp.  785,)  a  written  memorandum  The  Tradey- 
ioolosed  and  folded  up  in  the  policy,  or  a  slip  of  paper  annexed 
to  the  policy,  at  the  time  of  subscribing  it,  {Doug.  12,)  have  been 
held,  not  to  amount  to  a  warranty. 

In  the  case  before  us,  the  description  of  the  room,  which  is 
supposed  to  represent  it  as  devoted  exclusively  to  the  storage  or 
deposit  of  the  finished  painted  ware,  and  which  is  insisted  upon 
as  a  warranty,  does  not  appear  in  the  policy,  but  is  found  in  the 
report  of  the  surveyor,  or  in  the  application  of  the  assured, 
which  makes  no  part  of  the  policy.  But  it  is  said  that  the  po- 
Ucy  refers  to  the  survey  and  report  for  the  description  of  the 
buildii]^  and  adopts  them  as  part  of  the  contract.  The  policy 
does  refer  to  the  survey,  and  it  refers  also,  and  much  more  spe- 
cially, to  the  report  of  the  surveyor  of  the  Eagle  Company,  but 
it  incorporates  neither  of  them  into  the  contract,  nor  does  it  re- 
fer to  than  as  part  of  the  agreement  between  the  parties.  It 
selects  from  them,  and  incorporates  into  the  policy  so  much  and 
such  parts  of  the  description  as  it  was  deemed  proper  to  insert 
therdn ;  and  the  fair  intendment  is,  that  those  parts  only  of  the 
description  were  agreed  to  be  adopted  as  part  of  the  contract, 
and  the  residue  of  the  report  or  surveys,  if  to  have  any  legal  ef- 
fect, to  be  left  on  the  looting  of  representation  merely.  The 
policy  does  not  declare  Ihe  report,  or  the  surveys  to  which  it  re- 
fers, to  be  parts  of  the  contract,  nor  does  it  use  any  language 
calculated  to  impress  them  with  that  character.  It  is  not  proba- 
ble that  the  assured  would  have  assented  to  any  such  reference 
to  those  documents,  with  the  understanding  that  they  were  there- 
by to  become  part  of  the  agreement,  and  a  warranty  of  the 
truth  of  the  statement  they  contain  to  the  very  letter,  on  pain  of 
Ihe  forfeiture  of  his  insurance.  Both  the  survey  and  the  report 
Are  ordinarily  the  acts  of  the  agents  of  the  insurers,  and  the  state- 
ments they  contain  are  the  results  of  the  inspection  and  inquiry 
of  those  agents,  and  not  the  representations  of  the  assured.  His 
ftalements  are  made  in  his  application  for  insurance,  but  upon 
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De«.  Term,    these  the  insurers,  where  the  premises  are  accessible  to  their 
^^*^'       own  surveyor,  seldom  act     It  is  the  duty  of  their  own  officer 
DdMignsHMn  ^^  inspect  and  examine  the  property,  and  to  make  a  repeat 
Tl«  Timdai-  thereoD  for  the  government  of  his  principals, 
nan's  Ins.  Co.      ^^^  report  and  survey,  in  tlie  present  instance,  had  been  made 
for  the  Eagle  Company,  the  prior  insurers,  and  were  adopted 
by  these  defendants.     And  it  appeared  in  evidence,  on  the  trial, 
that  these  defendants  themselves,  also  caused  the  premises  to  be 
inspected  by  their  own  surveyor,  previously  to  taking  the  risL 
It  further  appeared  that  there  were  two  plans  or  surveys,  a  Urger 
and  a  smaller  one,  which  differed  in  this  unimportant  partieiilar, 
that  no  mention  was  made,  on  the  larger  survey,  of  the  speci- 
fie  purpose  to  which  any  apartment  or  building  was  to  be  ap- 
propriated ;  but  that  the  smaller  plan  or  sketch  alone  contained 
the  description  now  relied  upon  as  the  warranty.     At  the  first 
trial,  it  did  not  distinctly  appear  which  was  the  survey  of  the 
insurers*  agent,  or  by  whom  the  smaller  plan,  designatiii^  the 
uses  to  which  the  buildings  were  to  be  applied,  was  prepared. 

I  inclined  to  the  opinion,  that  the  smaller  plan,  which  desagnated 
the  uses  to  which  the  buildings  were  to  be  appropriated,  and 
which  had  the  appearance  of  a  sketch  merely,  and  did  not  resem- 
ble a  regular  survey,  was  the  application  of  the  plaintiff  to  the 
Eagle  Company  for  insurance,  and  not  the  survey  or  report  made 
by  the  surveyor,  for  the  information  of  the  company,  to  which 
the  policy  refers.  This  opinion  was  confirmed  by  the  president 
of  the  Eagle  Company,  who,  upon  his  examination  as  a  witness 
in  the  cause,  testified  that  the  two  papers  marked  5306,  were  ori- 
ginal surveys  or  reports  belonging  to  that  ofl'ice ;  that  the' first, 
or  smaller  one,  was  brought  by  the  plaintiff,  at  the  time  he  ap- 
plied to  that  ofiice  for  insurance  upon  the  fiaictory,  and  that  the 
second  paper  was,  as  he  believed,  a  survey  of  the  same  premises 
by  the  surveyor  of  the  company.  If  such  be  the  true  his- 
tory of  the  two  papers,  it  is  manifest  that  the  smaller  one  was  the 
application  of  the  assured,  as  its  whole  appearance  in^cates  it  to 
be,  and  was,  in  no  sense  of  the  term,  either  a  report  or  survey 
of  the  premises,  but  a  mere  sketch  to  show  the  general  location 
of  the  several  buildings  which  composed  the  establishment,  and 
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a  destination  of  the  purposes  for  which  they  were  intended.  And   D«c  T«b^ 

upon  that  view  of  the  subject,  the  supposed  intention  of  the  par-  ! — - 

ties*  to  refer  to  that  paper,  and  to  adopt  its  description,  will  dis-  ^^n»«««« 
appear,  as  the  reference  is  to  the  report  of  the  surveyor,  and  not  g^mCiMfcl 
to  the  application  for  insurance.  But  the  two  plans  both  come 
from  the  files  of  the  Eagle  Company,  and  each  is  marked  with 
the  number  5806,  and  both  may  have  been  before  this  company 
when  they  took  the  risk  and  adjusted  the  premium.  Yet,  as  the 
reference  is  to  the  report,  and  not  to  the  plaintiff's  application, 
we  must  look  to  the  report,  I  apprehend,  and  not  to  the  applica- 
tion, for  the  description,  which  the  policy  intended  to  adopt. 

But  if  it  can  be  supposed  that  the  application  for  insurance,  or 
smaller  plan  or  sketch  of  the  premises,  was  intended,  by  the  report 
to  which  the  policy  refers,  and  that  the  purpose  of  the  reference 
was  to  adopt  the  description,  which  that  plan  or  sketch  contained, 
and  to  hold  the  plaintiff  to  it,  how  does  it  become  thereby  a  war- 
jpanty  on  the  part  of  the  plaintiff?  It  will,  in  its  character  and 
l^;al  eflbct  as  a  representation,  be  available  to  the  insurers,  in  its 
broadest  extent,  for  all  beneficial  purposes ;  but  by  converting  it 
into  a  warranty,  the  assured  may  be  inconvenienced,  or  wholly 
defeated  by  some  unintentional  deviation  from  the  strict  letter 
of  the  description  it  contains,  without  any  substantial  advantage 
to  the  insurer,  as  respects  the  risk,  from  keeping  him  to  such  a 
literal  adherence  to  the  words  he  may  happen  to  employ. 

The  cases  cited  by  the  defendants,  it  is  true,  establish  the 
doctrine  that  a  description  of  the  subject  of  insurance  may, 
when  embodied  in  the  policy,  amount  to  a  warranty  that  the 
subject  is  such  as  the  policy  describes  it  to  be.  In  all  the 
cases,  however,  where  a  warranty  has  been  held  to  arise  from 
the  description  of  the  subject,  or  the  expressions  of  the  par- 
ties, that  description,  or  those^  expressions,  have  appeared  on 
the  face  of  the  policy.  No  authority  has  been  shown  for  ex- 
tending  the  rule  to  descriptions  or  expressions  contained  in  other 
documents  to  which  the  policy  may  refer ;  and  such  an  extension 
of  the  rule  would,  I  think,  be  unwarrantable,  unless  the  reference  a^. 
to  the  collateral  writing  be  such  as  to  clearly  make  it  a  part  of //- 
the  contract.  It  was  on  this  latter  ground,  that  in  policies  against 
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Doc.  Term,    loss  by  fire,  the  obligation  impoied  on  the  atsured  by  the  firiBtad 
proposals  annexed  to  the  policy»to  procure  the  certifieale  of  the 


Deiongaemare  g^j^^jg^f ^  ^j  cbuTch-wardens  and  parisbionerf,  of  the  reality  of 
Tbe  Tnrfeff-  ^  }^^^  ^j^  ^  fitimess  of  the  claim,  has  bem  held  to  be  a  oon- 
dition  precedent  to  the  right  of  the  assured  to  recover,  ivfaicb 
cannot  be  dispensed  with,  though  the  certificate  be  wrongfMIj 
withheld ;  for  the  policy,  in  such  cases,  not  only  refers  to  the 
writing  which  is  attached  to  it,  but  the  express  oDdertaking  of 
the  insurer  is  to  pay  the  loss  according  to  the  exact  terms  of  the 
printed  proposals.  They  are  consequently  made  a  part  of  the 
policy. 

Bo  the  policy,  in  the  case  before  us,  expreeriy  declarer  Aat 
the  insurance  is  made  in  reference  to  the  proposals  and  eoadl* 
tions  annexed  to  it,  and  that  the  loss  is  to.  be  paid  aeeordiiig  to 
the  tenor  of  the  conditions.  But  the  reference  in  this  poiky  f» 
the  surveys  and  report,  is  in  very  different  terms,  and  obvioiaiy^ 
for  very  diflerent  purposes,  and  does  not  profese  to  adopt 
,  as  part  of  the  contract,  nor  is  either  of  them  indispensoUe  to 
intelligent  and  rational  construction  of  the  policy. 

In  the  case  of  Fmokr  v.  Tke  JEtna  bu!  Cmnfomf^  (6  CmiMmr 
G73,)  the  description  of  the  subject  insured,  whicb  was  held  te 
be  a  warranty,  was  contained  in  the  p<^icy  itself  8»d  was^  m(Me* 
over  material  to  the  risL  The  policy  was  on  the  stoek  in 
of  the  plaintifi)  described  as  being  contained  in  a  two  story 
house  filled  in  with  brick.  It  appeared  in  evidence,  that  the 
house  was  a  wooden  building  with  hollow  walls,  and  not  flleA 
in  with  brick.  The  Judge  at  the  drcuit,  held  the  deteiipBesi 
to  be  a  warranty,  but  received  evidence  to  show,  that  the  nm^ 
description  was  a  mistake,  and  not  fraudulent;  he  evideBlljr 
viewed  the  constructive  warranty,  created  by  the 
tion  of  the  building  as  qualified,  and  oontroUed  by  Ikie 
condition  annexed  to  the  pdicy ;  and  on  that  hypothesis^  ehu^-*. 
ed  the  jury,  that  if  the  description  was  not  made  fraudaleiil 
the  purpose  of  obtaining  insurance  at  a  reduced  rate  of 
but  through  mistake,  the  plaintiff  was  entitled  to  recover,  and  m 
verdict  was  given  accordingly  iu  favor  of  the  plaintiff.  It  ^ivae 
contended  in  support  of  the  verdict*  that,  the  description  was  a 
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mere  matter  of  repre8eiitalion»  and  not  a  warranty.     A  distinc-    Dec  Tem, 
tion  was  taken  between  marine  insurances  and  those  against  loss 


by  fire ;  and  it  was  urged,  timt  marine  policies  were  a  peculiar  l>«iongoeni«« 

Iii8.Ce. 


class  of  contracts,  and  that  their  meaning  was  settled  by  judicial  The  Tndes- 

1     •  .  1    -   ,•    .  ,1  ,       ..         i»       1.  .  ..It      men's 


decisions ;  but  that  the  construction  of  policies  against  loss  by 
fire,  must  rest  on  general  principles,  and  that  on  principle  a  mere 
representation  could  not,  because  introduced  into  the  contract,  be 
considered  a  warranty,  but  that  the  proposals  annexed  to  this 
class  of  policies  and  made  part  of  them,  show  the  meaning  of 
tke  parties,  and  provide  substantially  that  mis-description  shall 
not  vitiate,  unless  it  be  fraudulent.  But  the  court  held,  that  the 
description  was  a  warranty,  and  being  a  condition  precedent, 
must  be  fulfilled  by  the  assured,  to  entitle  him  to  sustain  his  ac- 
tion on  the  policy,  and  negligence,  mistake,  or  mis-representa- 
tion, would  not  excuse  his  failure  in  the  strict  performance  of  the 
condition,  or  entitle  the  plaintiff  to  recover.  The  court  discoun- 
tenanced the  idea,  that  a  description  of  property  insured  by  a 
policy  against  fire,  was  to  be  considered  differently  from  a  de- 
scription in  a  marine  policy,  and  laid  no  stress  upon  the  condi- 
tion in  the  proposals,  to  which  the  plaintiff  adverted,  as  qualifying 
the  warranty  created  by  the  description  of  the  buildmg  in  the 
policy,  in  the  case  before  them. 

That  case  then,  goes  to  establish  the  principle,  that  a  misde- 
scription in  the  body  of  the  policy  will  vitiate  the  contract,  whether 
it  be  Iraudnlent  or  not.  But  it  lends  no  aid  to  the  proportion, 
Ifiat  a  descriptioD  in  a  report  or  survey,  not  incorporated  in  a 
policy,  nor  attached  to  it,  as  part  of  the  accompanying  instru- 
vaoatf  n  to  be  held  a  warranty,  nmply  because  the  policy  refers 
to  it,,  as  containhog  a  further  specification  of  the  property  insured. 
Id  the  case  of  the  iVeto  Casik  Fire  Insurance  Company ,  appelF^ 
UMbi^  t).  Macmmran  4*  Co.,  respondents^  ou  appeal  from  the  Court 
of  Sessioiis  in  Scotland,  to  the  House  of  Lords,  (3  Dew.  255,)  Ae 
insmrance  warupon  a  cotton  and  woollen  mill  with  the  machinery, 
engines,  utensils,aad  stock  of  cotton  and  wool  therein ;  and  the  po- 
licy in  addition  to  the  description  of  the  mill,  contained  aii  express 
warranty  of  the  following  tenor,  to  wit, ''  warranted  thai  the  above 
**  mill  is  conformable  to  the  first  class  of  cotton  and  woollen  rates  de^ 
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Dm.  Term,   <<  Uvered  herewith.^    The  clafis  of  rates  referred  to  by  the  policy; 

, '       waa  one  of  a  set  of  classes  of  hazards  and  rates  of  premiums^  sped- 

DeloDgaeman  ggj  jj^  printed  proposals  accompanying  the  poIicy,and  it  was  shown 
The  Trmdfls-  that  besides  being  referred  to,  a  copy  of  the  proposals  was  always 

men's  iJifl*  Oo* 

delivered  to  the  party  insuring,  with  the  policy.     It  appeared,  that 
the  premises  at  the  time  of  the  date  of  the  policy,  were  cS  the 
second  class,  and  were  not  conformable  to  the  first  class  of  rates, 
and  the  insurers  insisted  that  the  warranty  was  not  complied 
with,  and  the  contract  never  had  effect    It  further  appeared, 
however,  that  the  agent  of  the  company  had  taken  it  for  gnuited» 
that  the  premises  were  of  the  first  class,  and  had  made  out  the 
policy  accordingly,  without  any  representation  on  the  part  of  the 
insured.    Other  matters  were  also  in  evidence  which  may  have 
influenced  the  opinion  of  (he  Court  of  Sessions,  and  that  ccMirt 
upon  a  view  of  the  whole  case,  gave  judgment  for  the  assured 
against  the  company.    The  precise  grounds  of  the  dedaon  do 
not  appear.     But  the  House  of  Lords,  on  the  appeal,  reversed 
the  judgment  on  the  general  ground,  that  the  mill  being  warrant- 
ed by  the  policy  as  of  the  first  class,  but  being  in  reality  of  the 
second  class  and  not  of  the  first,  the  contract  never  took  eflkct,  and 
that  the  judgment  of  the  Court  of  Sessions  was  clearly  erroneous 
In  that  case  the  warranty  was  material,  for  it  appeared  that 
lai^er  premiums  would  have  been  required  for  the  insurance  of 
a  mill  of  the  second  class,  as  being  more  hazardous  than  mills  of 
the  first  class.    But  the  court  laid  no  stress  on  that  circum- 
stance ;  they  held  that  the  warranty,  being  a  condition  precedent, 
whether  it  was  material  to  the  risk  or  not,  was  of  noimportance« 
And  Lord  Chancellor  Elden,  distinguishing  between  reprasanta* 
tions  and  warranties,  stated  it,  as  a  first  principle  of  the  law  of 
insurance,  that  a  representation  is  open  \o  inquiry  into  its  mate- 
riality, and  that  if  it  should  not  be  material,  its  inaccuryt  or  a 
deviation  from  the  tenor  of  it,  may  be  excused ;  but  that  wben 
there  is  a  warranty,  it  is  a  part  of  the  contract  that  the  mat- 
ter is  such,  as  it  is  represented  to  be ;  and  the  materiality  or 
inmiateriality,  is,  therefore,  a  matter  of  indiflference,  the  only 
question  being  as  to  the  mere  fact  which  is  affirmed  or  re- 
presented to  exist.    But  that  ease,  which  so  fiilly  carries  oat 
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tke  principle  of  a  literal  and  strict  oMnpliance  with  a  warranty.  Dm.  T«na, 
ia  no  respect  relaxes,  but  ia  effect  confirms  the  rule,  that  a  re- 


presentation or  assurance,  to  impress  it  with  the  character  of  a      ongueniww 
"Warranty,  must  be  incorporated  in  the  contract,  and  compose  Tl»Timd»- 
part  of  the  agreement  between  the  parties. 

The  warranty  upon  which  the  decision  of  the  court  turned,  was 
embodied  in  the  policy,  and  constituted  part  of  the  contract  No 
recurrence  was  had  to  extrinsic  evidence,  or  to  any  collateral  docu- 
ment or  writing  to  establish  it  The  printed  proposals  to  which  the 
policy  refers,  as  delivered  with  it,  was  not  resorted  to  or  used  as 
proof  of  the  warranty,  but  as  an  item  of  evidence,  to  show  the 
mere  compliance  of  the  warrantor  with  his  engagement,  by  show- 
ing that  the  mill  was  not  of  the  class  to  which  it  was  warranted, 
by  the  policy,  to  belong.  It  was  because  the  assured  had  per- 
mitted the  mill  to  be  represented  in  the  policy,  as  being  conform- 
able to  the  first  class  of  cotton  and  woollen  rates,  and  had  ac- 
cepted the  contract  with  that  condition  in  it,  that  he  was  held 
bound  to  establish  the  fact  without  regard  to  its  materiality,  and 
disabled  by  his  own  compliance  with  the  condition,  notwithstand- 
ii^  the  extenuating  matters  shown  in  excuse  of  his  failure  from 
enfiHTcing  his  contract  against  the  company. 

In  the  case  olHigginsan  v.  DaUj  (13  Mass.  96,)  a  written  me- 
morandum signed  by  the  plaintiff,  and  delivered  by  his  agent  to  the 
broker  at  the  time  of  the  application  for  msurance,  stating  among 
other  things,  that  the  policy  was  to  take  efiect  if  the  vessel  should 
sail  vtrith  a  cargo,  and  no  insurance  be  made  by  the  plaintiff  else- 
where, was  offered  in  evidence  as  a  warranty  to  show  that 
the  policy  was  void  in  consequence  of  an  insurance  made  by  the 
plaintiff  abroad.  The  memorandum  was  not  annexed  to  the 
policy,  nor  was  the  matter  it  contained,  inserted  in  the  contract; 
but  the  defendant  ofiered  to  prove  by  the  broker,  that  it  was  kept 
with  the  policy,  and  shown  to  the  several  underwriters  before 
they  subscribed  the  contract.  The  memorandum  though  objected 
to  as  incompetent,  was  admitted  by  the  Judge  at  the  trial.  But 
the  court,  when  the  question  came  before  them,  declared  them- 
selves to  be,  all  of  the  opmion,  that  it  ought  not  to  have 
been  admitted,  for  the  purpose  for  which  it  was  offered.     The 
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Dm.  T«nB,    principle  of  that  decision  was,  that  the  pdicy  itself  is  the  coutnet 


'       between  the  parties^  and  that  the  proposals,  statements  and  ooft- 


iMoognemare  venations  which  passed  between  them,  prior  to  the  subscriptiflib 
TlieTndM.  are  to  be  considered  as  waived,  if  not  inserted  in  the  poBcy.  It 
*  was  admitted,  that  representations  which  do  not  appear  on  the  &oe 
of  the  contract,  but  are  often,  thou^  not  always,  contained  in  the 
application  for  insurance,  may,  when  they  are  material  to  the  rkkt 
and  the  object  is  to  falsiiy  them,  be  proved  by  oral  or  written 
testimony ;  but  it  was  held  that  warranties  must  always  be  in- 
serted in  the  policy. 

In  the  case  before  us,  the  description  of  the  room  inqtte8tioii,as 
a  store  room  for  painted  ware,is contained  in  the  applicatioQ  txkk^ 
surance,or  in  the  reportorsurvey  madeuponthebuildingsinsmed; 
but  it  does  not  appear  in  the  policy  itself,  nor  is  the  report  or  siHTey, 
or  the  application  containing  it,  annexed  to  the  policy.  It  caanoly 
therefore,  be  held  to  be  a  warranty ;  but  it  may,  on  the  general  prin- 
cifJes  of  insurance,  be  taken  to  be  a  representation ;  and,  consider- 
ed in  that  light,  if  material  and  fal8ified,it  will  vitiate  the  insurance. 

This  brings  us  to  the  next  branch  of  the  defence,  which  is^ 
that  if  the  description  of  the  building  was  not  a  warranty,  U  was 
a  representation,  and  the  room  in  question  being  represented  as 
a  room  for  the  storage  or  deposit  of  finished  painted  ware,  and 
not  being  so  occupied  at  the  time  of  effecting  die  insurance,  bat 
then  being  used  as  a  carpenter's  shop,  and  that  fact  not  bein^g  com* 
municated  to  the  insurers,  there  was  a  material  misrepresentatioii 
or  concealment,  and  the  policy,  for  that  reason,  did  not  attach 
and  the  Judge  should,  for  that  cause,  have  nonsuited  the  plaindSl 

It  is  conceded,  that  a  representation,  if  it  be  not  fraudolenfy 
and  does  not  tend  to  increase  the  risk  of  the  insurer,  will  not 
avoid  the  policy,  but  that  it  will  be  suifieient  to  comply  witti 
it  in  substance,  or  to  show  that  it  has  not  been  departedirom,  to 
the  material  injury  of  the  insurers.  I  assume  that  die  phiBtifl 
did  represent  the  room,  on  the  smaller  plan  or  survey,  wfaicit  I 
take  to  be  his  application  for  insurance,  as  intended  for  a  store 
room  for  the  reception  of  the  painted  ware  when  finished,  and  I 
assume,  that  this  representation,  whether  the  plan  in  which  it 
appeared  was  the  application  for  insurance,  or  a  survey  of  the 
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))uildixig,  was  before  the  insurers  when  they  took  the  risk,  and    D«c.  Tmsi, 
may  have  entered  into  their  estimate  of  the  rate  of  premiisn. 


And  the  question  on  these  assumptions  will  be,  whether  the  oc-  n«««n»»B 
cupancy  of  that  room  by  the  carpenter,  with  his  materials  and  "^^^^  7^*^ 
tools,  as  disclosed  by  the  evidence,  did  materially  falsify  the  re- 
presentation and  increase  the  risk  of  the  insurers  ? 

The  proof  of  its  materiality  was  upon  the  underwriters,  who 
make  the  defence.  I  discover  no  evidence  in  the  case  to  the  point ; 
«nd  the  failure  of  proof  is  decisive  against  the  objection.  The  risk 
incurred,  by  the  occupancy  of  that  part  of  the  building  by  the 
•carpenter,  if  it  in  reality  did  enhance  the  risk,  was  susceptible  of 
proof,  and  it  was  indispensably  necessary  to  show  it,  in  order  to 
render  the  defence  available.  Unless,  therefore,  the  necessity  of 
extrinsic  and  oral  proof  of  this  fact  was  superseded,  or  the  ab- 
sence of  such  proof  was  supplied  by  the  internal  evidence  dedu- 
^ble  from  the  policy,  or  its  accompanying  conditions  of  insu- 
rance, this  ground  of  defence  cannot  prevail. 

But  it  may  be  said,  that  the  standard  of  materiality  of  the  as- 
sured's  representations,  and  the  effect  of  their  falsity  upon  the  con- 
tract, are  settled  by  the  mutual  agreement  of  the  parties  in  the  first 
condition  of  insurance.  The  rule  there  given,  is,  that  if  any  person 
insuring  any  building  or  goods,  describes  the  same  otherwise  than 
as  they  really  are,  so  that  the  same  shall  be  insured  at  less  than 
the  rate  of  premium  specified  in  the  printed  proposals  of  the  com- 
pany, such  insurance  shall  be  void,  and  of  none  eSecL  The  trade 
or  vocation  of  carpenters,  in  their  own  shops,  is  classed  in  the 
printed  proposals  of  the  company,  amongst  the  extra-hazardous 
risks,  for  which  25  cents  and  upwards  per  $100  is  charged,  in 
addition  to  the  premium  specified  for  the  class  of  risks  to  which 
the  building  may  belong ;  but  there  is  no  proof  that  the  disclo- 
sure, by  the  applicant,  of  the  fact  of  the  use  and  occupation  of 
the  room  by  the  carpenter,  would  have  exposed  him  to  the  charge 
of  a  higher  premium,  or  that  his  silence  on  that  point  induced 
the  company  to  insure  the  buildings  at  less  than  the  rate  specified 
AS  applicable  to  them  in  the  printed  proposals.  The  rates  of 
premium  specified  in  the  printed  proposals,  range  from  22  cents  to 
75  cents  upon  $100,  and  where  the  premises  are  occupied  or  used 

yoi/.  n,  78 
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Dee.  Teitt,   for  trades  and  vocations,  or  goods  and  merchandise,  deemed  tt^ 

1890 

tra^hazardous,  25  cents  and  upwards  are  chargeable  in  tidditm 


'^*"*|*""**  to  these  ordinary  premiums.  Upon  turning  to  this  policy*  it 
'r^,^p**J|  will  be  seen  that  the  premium  charged  on  the  insurance,  is 
#1  12^  cents  upon  each  $100,  being  the  highest  premium  in  the 
whole  range  of  hazards,  and  37^  cents  in  addition  thereto ;  but 
the  same  proposals  contain  a  memorandum,  stating  that  mano^ 
iacturing  establishments  were  to  be  insured  at  q)ecial  rates  c£ 
premium.  This  insurance  is  upon  a  manufacturing  establish- 
meat^  and  it  consequently  comes  within  the  memorandum,  and 
dot  within  either  of  the  enumerated  classes  of  hazards.  It  was 
insured  at  a  special  rate  of  premium,  and  hence  it  is  that  we  find 
the  assured  charged  by  the  policy  with  a  larger  premium  than 
that  of  the  highest  class  of  hazards,  with  the  addition  of  25  cents 
per  9100  for  extra-hazardous  risks. 

From  these  views  of  the  contract,  it  is  fair  to  conclude,  thai  the 
parties,  in  settling  the  special  rate  of  the  premium  for  this  insuianee^ 
assumed  the  establishment  to  be  an  extra-hazardous  rid:,  and  cal« 
culated  the  rate  of  premium  on  that  principle ;  and  we  have  no 
means  of  determining  whether  the  disclosure  of  the  fiict  alleged  to 
have  been  suppressed  or  concealed,  would  have  had  an  influence 
on  the  decision  or  not.  The  better  opinion  is,  that  it  would  not ; 
for  the  room  was  represented  as  a  store  for  painted  china  ware 
when  finished,  and  such  ware  might,  and,  as  I  collect  from  the  evi- 
dence, was  to  stand  therein  unpacked  upon  shelves.  JNbw,  by 
the  same  written  proposals  of  the  company,  chinas  (the  staple 
commodity  of  this  manufactory,)  glass  and  earthen  ware  un- 
packed, and  buildings  in  which  the  same  are  packed,  are  found 
classed  with  carpenters  in  their  own  shops,  as  being  deemed  ex- 
tra-hazardous, and  chargeable  with  the  extra  or  additional  pre- 
mium of  25  cents  and  upwards  for  each  #100  insured  theieon. 
How,  then,  could  it  be  material  to  the  insurer,  whether  the  build- 
ing was  occupied  and  used  as  a  carpenter's  shop,  or  as  a  store 
room  for  painted  china  ware  ?  The  china  ware,  and  the  carpen- 
ter's shop,  are  alike  proscribed  as  extra-hazardous,  and  whether 
the  apartment  should  be  occupied  by  the  carpenter's  bench  and 
tools,  or  by  the  unpacked  china  ware,  could  not  vary  the  risL 
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Then,  does  it  not  follow  oonclustvely,  that  the  representation  of  the    D«c.  Tma, 


room  as  a  storeroom  for  the  painted  ware  of  the  manufactory  ^when 
it  was  not  used  for  that  purpose,  but  was  occupied  by  the  carpen-  <»P»«n*" 
ter  for  his  work  shop,  could  not  have  the  effect  of  causing  or  pro-  ^,g  S2!^coI 
curing  the  building  to  be  insured  at  a  lower  rate*of  premium  than 
the  printed  proposals  specify  for  the  hazard  7  And  if  so,  the  de- 
scription given  by  the  assured,  of  the  purpose  for  which  the  room 
was  appropriated,  and  his  omission  to  communicate  to  the  com- 
pany the  circumstance  of  the  occupancy  of  it  by  the  carpenter, 
at  the  time,  could  not  amount  to  such  a  culpable  misrepresenta- 
tion, or  fraudulent  concealment  of  a  material  fact,  as  to  avoid  the 
policy  or  vitiate  the  contract. 

But  another  view  was  taken  by  the  insurers  of  the  effect 
they  ascribed  to  the  use  of  the  store  room  by  the  carpenter* 
It  was  contended  that  the  permission  of  the  assured  to  him, 
to  occupy  the  room  for  his  work  shop,  was  an  illicit  and  pro- 
hibited appropriation  and  use  of  it  in  contravention  of  the 
agreement  and  provision  of  the  policy  against  the  exercise  of 
extra-hazardous  trades  or  vocations  within  the  buildings  in- 
8ured»  without  the  consent  of  the  insurers,  and  that  the  effect 
<^  this  interdicted  use  of  the  premises,  was  to  suspend  the 
policy  during  the  time   of  its  continuance.     The  agreement 
and  provision  of  the  policy  to  which  the  objection  refers,  is  in 
substance  as  follows:  that  is  to  say,  <<that  in  case  the  buildings 
**  should  at  any  time  after  the  making  of  the  policy,  and  during 
''  the  time  it  would  otherwise  continue  in  force,  be  appropriated, 
"  applied,  or  used  to  or  for  the  purpose  of  carrying  on,  or  exer- 
^  eising  therein  any  trade,  business,  or  vocation,  denominated  ha* 
^  zardous  or  extra-hazardous,  as  specified  in  the  memorandum  of 
^  special  rates  in  the  proposals  annexed  to  the  policy,  unless  in  the 
'^policy  otherwise  specially  provided  for,  or  thereafter  agreed  to 
^by  the  corporation  in  writing,  to  be  added  to  or  endorsed  upon 
<*  the  policy,  then  and  from  thenceforth,  so  long  as  the  same  shall 
^  be  so  appropriated,  applied  or  used,  those  presents  should  ceaset 
^  and  be  of  no  force  or  effect.''  We  have  already  seen,  that  in  the 
memorandum  of  special  rates  in  the  proposals  attached  to  the 
policy,  carpenters,  in  their  own  shops,  are  classed  among  the 
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Dm.  Term,  trades  and  occupations  deemed  extra-hazardous,  and  for  the  in-' 
surance  upon  which,  an  extra  premium  is  to  be  charged.    And 


Ddonguemaro  ^  defendants  insist,  that  the  occupation  of  the  store  room,  m 
The  Tra<^«-  bwlding  No.  one,  by  the  carpenter  for  his  shop,  was  ccnicIusiTe 
*  evidence  of  the  fact,  that  it  was  used  for  tRe  purpose  of  exer- 
cising therein  an  extra-hazardous  tradie  or  vocation  wi&iir  die 
meaning  of  this  prc^bitory  clause  of  the  policy,  without  the- 
assent  of  the  corporation,  and  therefore  caused  a  suspension'  of 
the  policy,  which  continued  unti^  and  at  the  time  of  the  fire;^ 

The  answer  is,  that  the  carpenter  was  necessary  ta  the  estv- 
blishment,  and  his  employment  and  accommodation  in  the  build- 
ings required  and  justified  by  his  connexion  with  the  manufiustory,. 
and  by  the  usage  of  the  trade ;  that  the  insurers  were  bound  to 
know,  and  must  be  intended  to  hare  known,  the  course  ofbuMess 
and  the  usage  of  trade  in  such  establishments,  and  that  they  muai 
have  insured  the  manufactory  with  such  knowlec^,  and  thereby* 
virtually  agreed,  by  the  policy  itself,  that  the  carpenter  should  be* 
employed  and  accommodated  in  the  buildings,  as  being  necessary  to 
the  prudential  management  and  successful  operation  of  the  factory^ 
All  the  witnesses  who  testify  to  the  point,  conctH*  in  die  opi- 
nion that  a  carpenter  is  a  necessary  workman  in  such  estab- 
tishments.  Louis  Decasse,  one  of  the  plaintiil**s  wknesses^ 
explains  the  cause  of  the  retention  of  the  carpenter  to  have 
been,  tlie  necessity  the  conductors  of  the  factory  were  under^ 
to  employ  him.  He  states,  that  it  was  intended  to  keep  hin 
the  year  round,  and  that  he,  the  witness,  understands  it  to  be 
usual  to  keep  such  workmen  in  such  factories.  Cooley,  the  die- 
fendants'  own  witness,  also  testifies  to  his  understanding,  that  it 
was  necessary  and  usual  for  a  carpenter  to  be  constantly  em- 
ployed in  such  an  establishment :  and  Chanon  testifies  folly  to 
the  necessity  of  such  a  workman  in  all  such  manufactories  and 
to  the  usage  on  the  subject ;  he  says,  that  in  all  china  factories  it 
is  necessary  that  there  should  be  a  carpenter  attached  to  the 
establishment,  and  that  he  should  have  a  place  to  work  in ;  that 
the  carpenter  is  constantly  employed  in  making  boxes,  shelves, 
moulds  for  china,  and  brick  moulds,  and  repairing  such  as  may 
require  reparation,  and  is  considered  as  important  and  necei^ry 
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as  any  other  workman  to  the  operations  of  the  manufoctory.    !>•«■  Tena» 


proof  of  the  necessity  of  a  carpenter,  and  of  the  usage  of 


manu&cturers  to  employ  and  keep  one  as  an  ordinary  workman         «««»»• 

The    Tradfl0- 
men'fl  Ins.  Co« 


in  such  an  establishment,  is  not  contradicted,  and  if  it  was  ad-  ^•g''^'*****' 


missible  evidence,  of  which  no  question  is  made,  it  must,  we  think, 
be  sufficient  to  take  the  plaintiff's  case  out  of  the  operation  of 
the  prohibitory  clause  or  provision  of  the  policy,  and  justify  the 
assured  in  the  use  he  permitted  of  the  store  room  in  question ; 
for  one  carpenter  only  was  retained  by  him,  and  continued  in  his 
employ  in  the  factory  at  the  time  of  the  fire.  Such  a  workman 
inras  required  for  the  ordinary  purposes  of  the  manufactory,  and 
he  must  have  a  place  to  work  in. 

A  carpenter's  shop,  therefore,  in  that  sense  of  the  term,  was  as  ne« 
cessary  to  the  establishment  as  the  painter's  shop,  or  the  store  for 
painted  ware.  The  proof  is,  that  a  work  bench  was  left  for  him  in 
the  building  No.  one,  and  that  he  was  retained  and  employed,  with 
the  intention  of  establishing  him  permanently  in  the  manu&ctory, 
as  a  workman  attached  to  the  establishment ;  and  such  retention 
and  employment  being  in  conformity  to  the  usage,  and  sanctioned 
by  it,  was  permissible,  unless  the  policy  expressly  forbade  it ;  or  if 
the  usage  was  out  of  the  question,yet  if  the  establishment  of  the  car- 
penter, with  his  work  shop  in  the  building,  was  necessary  to  the 
management  and  beneficial  use  and  operation  of  the  manufac- 
tory, that  department  would  constitute  a  part,  and  be  allowable 
as  a  necessary  branch  of  the  factory,  and  on  that  ground,  would 
be  innocent. 

Can  it  be,  then,  that  the  general  provision  which  the  policy 
contains,  inhibiting  the  appropriation  of  the  building  to  extra- 
hazardous trades,  on  the  pain  of  the  suspension  of  the  obligation 
of  the  insurer^  was  intended,  or  is  to  be  construed  to  aj^ly 
to  an  occupation  necessarily  attached  to  the  establishment, 
which  forms  a  prominent  object  of  the  insurance,  and  without 
which,  that  establishment  cannot  be  advantageously  or  bene- 
ficially carried  on  ?  Or  must  not  the  restriction  be  held  inap- 
plicable to  a  trade  or  vocation,  however  hazardous,  appertain* 
ing,  or  usually  attached  to  an  establishment,  which  the  under* 
writers,  with  a  description  of  it  before  them,  agreed  to  insure  ? 
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Dec  Terai,    But  again :  this  provision  is  one  of  the  printed  clauses  of  the  po- 
^     *       licy,  and  the  memorandum  of  special  rates  to  which  it  refers^  is 


DdoDffaeoiM  ^^  ^f  ^  gtanding  printed  proposals  attached  to  all  pcdicm,  mad 
"^^^  J'*^;^  is  the  same  in  substance  and  in  form,  whatever  the  natore  or  ob- 

iiien'8liit.Co. 

ject  of  the  msurance  may  be. 
'  These  printed  forms,  calculated  as  they  are  for  ordiiHuy 
risks,  and  containing  the  provisions  and  conditions  uaiaUy  at- 
tached to  insurances  upon  them,  must  necessarily  be  general  and 
comprehensive  in  their  terms,  and  cannot  be  adapted  to  insii- 
ranees  upon  other  and  special  hazards.    It  is  the  ordinaiy  ooune 
of  efl^ting  insurances,  that  upon  each  application,  a  special 
agreement  is  made  between  the  applicant  and  the  underwriter, 
-.     designating  and  describing  the  premises  required  to  be  insmed, 
\    and  settlixig  the  terms  of  that  particular  insurance,  and  Ae  policy 
\  is  then  completed  by  filling  up  the  blank  spaces,  left  for  thai 
purpose  in  the  printed  form,  with  suitable  words  and  dauaes  to 
.express  the  contract  thus  agreed  upon.    This  is  the  usual  mode 
^f  consummating  the  contract,  and  it  is  the  general  practtoe  lo 

Je  the  printed  form  of  the  policy  unaltered,  witboat  expaapng 
lodiiying  the  parts  of  it  which  conflict  with  the  written  ebuMu 
ut  these  written  clauses  nevertheless  contain  the  elemaits  of 
contract,  and  being  framed  under  the  immediate  eya  of  (ha 
ies,  and  vriih  a  reference  to  the  terms  of  the  previous  ar- 
^ment  between  them,  they  not  unfrequently  present  a  con- 
tract to  which  some  of  the  printed  parts  of  the  policy  are  inap- 
plicable ;  and  as  effect  must  be  given  to  the  acknowledged  in- 
tention of  the  parties,  they  must  necessarily  supersede  or  conliol 
such  of  the  printed  clauses  as  would,  if  enforced  and  litendly 
applied,  be  inconsistent  with  them.  In  this  policy  a  written 
description  is  given  of  the  premises  insured,  which  designatoi 
and  describes  the  buUdings  and  their  contents  in  general  tenns 
as  a  manufactory  of  china  ware.  The  agreement  is  to  iaaare 
the  plaintiff  upon  a  factory  of  that  description  in  actual  opera- 
tion, and  upon  the  machinery  and  stock  finished  and  lu^iuahed 
cmitained  therein.  This  is  a  vital  part  of  the  contract,  and 
{  must  have  its  full  and  entire  eflfect  and  operation,  uncontnriled 
\  and  untrammelled  by  the  printed  parts  of  the  policy.     It  was 


\ 
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^  purpose'and  design  of  the  memorandum  of  special  rates,  to    Dec.  Teim, 

which  the  policy  refers,  to  enumerate  and  specify  the  several . 

trades,  business  and  vocations  which  were  supposed  to  endan-  °"f/*^ 
ger  the  safety  of  the  buildings  insured,  and  to  entitle  the  under-  ^ni,S2!^Ca! 
writer  to  a  higher  rate  of  premium ;  and  it  was  the  object  of  the 
prohibitory  clause,  to  provide  that  the  exercise  of  those  extm- 
hazardous  trades  should  not  be  permitted,  unless  with  the  assent 
of  the  insurers.  But  that  general  provision  was  not  adopted,  and 
could  not  be  intended  to  apply  to  a  trade  or  vocation,  which 
the  policy  in  terms  insures,  or  by  necessary  implication  permits. 

The  written  and  the  printed  parts  of  the  policy,  when  they\ 
fattrmonize,  are  equally  operative  and  binding  upon  the  parties ;  \ 
but  whenever  they  come  into  conflict,  the  written  clauses,  as 
expressing  the  special  agreement  and  declared  intention  of  the 
parties  at  the  time  of  the  contract,  must  prevail,  and  the  printed 
parts  of  the  policy  be  held  subordinate,  and  be  taken  and  con-    { 
strued  in  a  qualified  and  restricted  sense,  so  as  to  confine  them  to    j 
the  declared  purpose  and  intention  of  the  parties  as  expressed  in  / 
the  written  clauses.    On  that  principle,  the  express  written 
agreeoaent  of  the  company  to  insure  a  manufactory  of  china  ware 
in  ftill  operation,  inserted  in  this  policy,  necessarily  authorized 
ifae  exercise  of  those  trades  and  avocations,  in  the  buildings  in- 
sured, which  appertained  to  the  establishment,  and  were  required 
for  the  judicious  management  and  transaction  of  its  accustomed 
operations  and  bufdness.  It  follows,  that  the  general  printed  clause 
against  the  exercise  of  extra-hazardous  trades,  must  be  restricted 
in  its  operation,  to  trades  which  the  conductors  of  a  china  factory 
do  not  require  for  the  transaction  of  the  ordinary  business  of  the 
establisfamentt  and  cannot  be  applied  to  any  trade  or  vocation 
necessarily  or  usually  attached  to  such  manufactories. 

The  assured  might  be  restrained  from  the  exercise  or  tolera- 
tion of  any  hazardous  or  extra-hazardous  trade  or  vocation,  within 
the  premises,  being  itself  an  independant  and  separate  trade,  un- 
connected with  the  manufactory  insured,  and  carried  on  for  other 
purposes  distinct  from  the  business  of  the  factory.  Ttie  restric- 
tion might  prevent  him,  for  example,  from  converting  the  pre- 
mises into  an  establishment  for  the  manufacture  or  storage  of 
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Dee.T«m,   gunpowder,  and  perhaps  render  it  unlawful  for  him  to  appro- 
priate or  use  the  storeroom,  or  any  other  apartment  as  a  work 


^?^^  shop,  for  the  purpose  of  carrying  on  and  exercising  therein,  the 
""^'•S^Co!  business  and  avocation  of  a  carpenter,  or  workman  for  custo- 
mers generally,  or  for  the  construction  of  articles  in  his  line  for 
sale.  But  that  provision  cannot  surely  be  held  to  prohibit  to  the 
assured  the  use  of  any  part  of  the  buildings  for  any  purpose  or 
business  which  composes  part  of  the  establishment  described  in 
the  policy,  or  is  usually  attached  to  and  connected  with  the  ma- 
nufactory agreed  to  be  insured,  merely  because  it  is  included  in 
the  memorandum  of  special  rates  as  extra-hazardous. 

All  manufactories  requiring  the  use  of  fire  heat,  are,  by  the 
same  memorandum,  denominated  extra-hazardous ;  yet  fire  heat 
is  the  principal  agent  in  the  manufacture  of  china  ware ;  and  to 
deny  to  the  assured  the  liberty,  or  right  to  carry  on  that  manu* 
facture  in  these  buildings,  because  it  requires  the  useof  fireheat» 
would  be  to  defeat  the  object  of  the  insurance,  and  to  deprive  the 
plaintift'  of  the  chief  benefit  of  his  contract  The  proposhioii, 
when  pushed  to  that  extent,  becomes  too  preposterous  to  be 
seriously  defended,  and  it  must  be  equally  indefensible  in  its  ap- 
plication to  any  component  part  of  the  manufactory,  or  any  trader 
or  vocation,  inseparably  or  necessarily  connected  with  its  ordi- 
nary operations. 

But  it  is  suggested,  that  this  carpenter  was  employed  upon 
the  buildings,  and  devoted  a  portion  of  his  time  in  completing 
the  interior  of  the  establishment,  and  that  he  was  not  exclusively 
engaged  in  preparing  necessary  accommodation  for  the  manu- 
facture, storage  and  sale  of  the  ware. 

If  the  fact  were  so,  I  do  not  perceive  how  the  defendants,  upon 
the  proofs  in  the  case,  could  have  any  just  cause  c^  exception,  on 
that  ground,  to  his  situation  in  the  factory,  as  one  of  the  neces- 
sary workman,  or  to  the  location  of  his  workshop  in  the  pre- 
mises ;  for  if  this  carpenter  was  a  necessary  workman,  to  be 
attached  to  the  establishment,  and  actually  filled  that  place  in 
the  factory,  his  occasional  emplo3rment  in  making  a  fixture,  or 
hanging  a  door,  or  otherwise  completing  the  interior  of  the 
building,  could  not  change  the  character  of  his  permanent 
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gageinenty  or  connect  his  regular  employment  with  an  unautho-    Dm.  Temit 
rized  avocation ;  nor  would  his  employer  be  exposed  on  that  ac-        ^^^' 


count,  to  the  charge  of  an  illicit  occupancy,  or  us^  of  the  premises  i>ciong»eiimre 
in  the  accommodation  afforded  to  him  in  the  buildings  insured.      The  Trades- 

But  I  discover  no  trace  of  any  such  employment  at  any  later  ™^" 

period  than  the  first  of  April.    It  is  in  evidence,  and  the  fact  is 

affirmed  by  the  defendants' own  witness,  that  the  buildings  were 

up  and  enclosed,  and  a  great  part  of  the  interior  completed  before 

the  date  of  the  policy,  and  the  witnesses  who  entered  into  details, 

all  agree  that  what  remained  to  be  done,  was  to  prepare  and  put 

up  racks  for  drying,  to  place  boards  or  shelves  to  set  the  ware 

upon,  and  to  hang  some  doors  that  were  left  unhung ;  that  no 

other  work  was  done  subsequently  to  the  date  of  the  policy,  and 

that  the  whole  of  that  work  was  finished,  and  the  workmen  dis« 

charged  by  the  first  of  April,  with  the  single  exception  of  the 

carpenter,  who  was  to  be  attached  to  the  establishment,  and  one 

additional  workman  who  continued  until  the  first  of  June  and  no 

longer ;  and  these  two  workmen  were  employed  upon  the  racks 

and  shelves, — ^fixtures  which  appertained  to  the  business  of  the 

factory,  rather  than  the  completion  of  the  buildings, — it  being  one 

of  the  regular  employments  of  the  carpenter  of  the  establishment 

to  make  shelves  to  set  the  ware  upon. 

If  then  it  should  be  conceded,  that  the  employment  of  a  car- 
penter upon  the  buildings  insured,  in  completing  them  without 
the  license  of  the  insurer,  would  avoid  or  suspend  the  contract* 
that  defence  could  not  avail  these  defendants,  because  they  have 
failed  to  establish  the  fact  It  was  incumbent  upon  them  to  sus- 
tain the  charge  which  was  to  work  the  forfeiture  of  the  contract, 
or  to  cause  the  suspension  of  its  obligation  upon  them.  But  the 
testimony  not  only  does  not  show  the  carpenter  to  have  been 
employed  upon  the  buildings,  but  justifies  the  conclusion,  that  he 
was  in  the  service  of  the  plaintiff  as  a  necessary  workman  for 
the  ordinary  purposes  of  the  establishment,  as  a  manufactory  in 
full  operation,  and  was  engaged  at  the  time  of  the  fire,  exclu- 
sively in  the  duties  of  that  employment  And,  however  xmwar- 
rantable  the  use  made  of  the  buildings  by  the  workmen  may 
have  been,  the  contract  of  insurance,  by  the  terms  of  it,  could  be. 
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D«o.  Tem,   fospended  during  te  continimnce  only  of  soeh  wnndioriaed 

^^^'  of  them.  And  as  the  testimony  conclusively  pnyves,  that  they 
iMongneiBAre  ^p^f^  finished,  and  the  workmen  discharged  prior  to,  or  oertaioly 
Tlie  Tndei.  by  the  first  of  June,  the  policy  firom  that  time  at  least,  if  the  ao- 
commodation  of  the  carpenter  of  die  establishment,  in  the  stcuro 
room  did  not  suspend  it,  must  be  admitted  to  have  taken  efifect ; 
and  it  must  have  been  in  operation  on  the  27th  July,  when  the 
manufactory  was  destroyed  by  the  fire.  The  objectioD  is  re- 
duced, therefore,  to  the  question  of  the  occupancy  o(  the  store 
room  by  the  carpenter  in  the  service  of  the  establishmmt, 
which  we  have  already  discussed,  and  to  which  I  now  for  a 
moment  return. 

The  insurance  was  upon  the  manufactory ;  the  parties  to  H 
must  be  intended  to  have  known  that  its  operations  required  the 
use  of  fire  heat,  and  that  a  carpenter  was  a  necessary  workman 
to  be  attached  to  the  establishment,  and  kept  in  constant  employ 
by  its  conductors.    The  contract  was  made  with  that  knowledgeb 
and  in  reference  to  that  use  and  application  of  the  buildix^  insured: 
and  the  description  of  the  premises  in  the  policy  as  a  duna  faetory, 
was  in  eflfect  an  avowal  of  the  intention  of  the  assured  todevole  Ae 
buildings,  and  an  assent  of  the  underwriters,  to  theappropiuttioii  of 
them  to  the  purposes  required  for  the  operations  of  sudi  an  esta* 
blishmen t  The  carpenters'  risk  enumerated  in  the  memoiandom  of 
special  rates,  as  extra-hazardous,  cannot  be  allowed  to  obetnict  Aa 
assured  in  the  ordinary  operations  of  his  factoiy.    The  agree- 
ment, which  the  insurance  of  the  premises  as  a  manufiictory  im- 
ports, must  have  its  full  effect,  and  the  general  provision  agaiiMt 
the  exercise  of  extra-hazardous  trades  and  occupatioiis  in  the 
premises,  must  be  so  restricted  in  its  application,  as  to  confarm 
to  the  special  intention  of  the  parties,  and  the  inscored  must  con. 
sequently  be,  by  necessary  implication,  authorized  by  the  policy 
to  appropriate  a  convenient  and  suitable  room  to  the  carpenter 
employed  in  the  factory,  for  his  accommodation  as  a  necessary 
workman  to  be  attached  to  the  establishment 

These  considerations  incline  me  strongly  to  the  conclusioiiy 
that  the  occupation  of  the  store  room,  by  the  carpenter,  in  the 
manner  and  under  the  circumstances  disclosed  by  the  eTide&et 


mm 


^^^ 
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before  va^  was  not  such  an  unauthorized  or  prohibited  exercise    Dec.  Tenn, 

of  an  extra-hazardous  trade  in  ibe  premises,  as  to  vitiate  or  sus-  '- — - 

pend  the  contract.  And  when  we  superadd  to  them,  the  usage  onguemaie 
in  proof  in  the  case,  it  seems  to  us,  that  all  the  grounds  of  defence  ^^^j^j^q^ 
resting  upon  that  objection,  must  be  invalid ;  I  am,  therefore  of 
opinion,  that  the  motion  for  a  new  trial  must  be  denied. 

Oaklet,  J.  The  general  question  arising  on  this  bill  of  ex- 
ceptions, is  whether  a  description  filed  in  the  office  of  an  insu- 
rance company,  and  referred  to  in  the  policy,  in  general 
terms,  cls  a  report  of  the  situation  of  the  premises  insured,  is  to 
be  considered  as  incorporated  in  the  policy,  and  as  constituting 
a  strict  warranty.  If  so,  it  follows,  from  the  established  doc- 
trine on  the  subject  of  warranties,  that  any  variation,  in  the  ac- 
tual situation  of  the  premises,  from  the  description,  renders  the 
policy  void,  though  it  be  immaterial,  or  the  mere  result  of  acci- 
dent or  mistake. 

Assuming  that  the  same  rules  of  construction  are  to  be  ap- 
plied to  fire,  as  to  marine  policies,  in  determining  what  shall  con- 
•titote  a  warranty,  and  what  shall  be  a  representation  merely,  the 
general  principle  seems  to  be  well  settled,  that  an  express  war- 
ranty must  appear  on  the  face  of  the  policy,  and  that  any  instruc- 
tions for  insurance,  unless  inserted  in  the  instrument  itself,  do  not 
amount  to  a  warranty.  [1  Con.  Marsh.  849.  451.  Pawson  v. 
WaUofit  Cowp.  785.  2  CaineSy  142.  3  Keii^s  Com.  235.] 
Thus  it  has  been  held,  that  a  paper  wrapped  up  in  the  policy, 
when  presented  to  the  underwriters,  or  annexed  to  it  by  a  wafer, 
does  not  constitute  a  warranty ;  {Doug.  1 1,  notis ;)  and  PkiUips^ 
In  his  JVeatise  on  Insurance^  (p.  125,)  qualifies  the  general  ru]e,y  / 
by  saying,  that  a  virarranty  may  be  contained  m  documents,  exJl 
pressly  referred  to  m  the  policy,  and  so  made  a  part  of  it.        ' 

This  qualffidation,  or  rather  extension  of  the  rule,  rests  upon 
the  cases  of  Rouikdge  v.  Burrett,  (1  H.  B.  254,)  and  Worsley  v. 
Woody  (6  T.  K  710.)  On  referring  to  these  cases,  it  will  be 
found,  that  the  policies,  on  their  face,  contained  an  express  stipu- 
lation that  the  insurers  were  to  be  liable,  according  to  the  exact 
tetfHi  of  their  printed  proposals.    It  was  necessary,  therefore,  to 
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Pmt.  TtfB,   resort  to  those  proposals,  to  ascertain  the  terms  of  the  oonliBef, 
^^^^'       and,  withoQt  such  reference,  the  contract  itself  would  be  unin- 


Dekmgaeimra  telligible.    In  such  a  case,  no  doubt  the  proposals,  thus  referred 
The  Trades-  to,  ipay  be  considered  as  incorporated  in  the  policy,  and  as  mak- 

nen'fl  Ins.  Co.  . 

mg  part  of  it. 

But  these  cases  certainly  do  not  establish  the  rule,  that  eveiy 
paper  or  document  referred  to  in  the  policy,  is  to  be  considered 
as  incorporated  in  it  When  the  policy  itself  contains  a  foU  and 
intelligible  description  of  the  subject  matter  insured,  it  is  not  ne- 
cessary to  look  out  of  it,  to  ascertain  the  meaning  of  the  con- 
tracting parties.  The  insurers  having  a  description  of  the  pro* 
perty  in  their  possession,  are  presumed  to  insert  in  the  policy 
itself,  as  much  of  that  description  as  they  deem  material,  and  by 
omitting  any  part  of  it,  they  show  that  they  are  content  to  take 
such  part  as  a  representation  merely,  and  to  lock  to  it  only,  for 
the  purpose  of  estimating  the  risk.    [1  Con.  Marsh.  451.^ 

In  reference  to  the  case  now  before  us,  it  seems  to  me  that  we  can- 
not hold  the  description,  as  generally  referred  to  in  the  present 
policy,  to  be  a  warranty,  without  violating  the  plain  spirit  and 
intent  of  the  contract.  The  first  condition  annexed  to  the 
policy,  provides  that  applications  for  insurance  on  property  out 
of  the  city  of  New- York,  must  be  in  writing,  and  contain  a  de- 
scription of  it,  and  that  if  any  person  shall  describe  the  same,  other« 
wise  than  as  it  really  is,  so  thtU  it  be  iiisured  at  less  than  the  raU 
of  premium  specified  in  the  printed  proposals  of  the  company^  the 
insurance  shall  be  void. 

Here  is  an  express  declaration  of  the  object  and  effect  of  m 
representation  or  description  of  the  subject  insured.  It  is  to 
enable  the  company  to  judge  of  the  character  of  the  risk,  and 
any  mistake  or  inaccuracy  in  it,  is  evidently  considered  as  not 
affecting  the  cdhtract,  if  it  be  not  material.  It  is  clear,  that  such 
a  representation  cannot  be  converted  into  a  warranty  by  a  mere 
reference  to  it,  in  the  body  of  the  policy,  without  entirely  losing 
sight  of  the  object  for  which  it  is  required  by  the  company  to  be 
made.  Every  policy  contains  such  a  general  reference.  It  is  a 
part  of  the  printed  clause  of  the  instrument,  and  could  never  have 
been  intended  to  CA>nvert  into  an  express  wurranty,  with  all  its 
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l^gal  coDsequidnces,  a  document  which  the  company  required  to  The.  T«m, 
be  furnished  only  as  a  representation.  ^^' 


As  it  respects  insurances  in  this  city,  it  is  the  known  practice  ^^<>"«^«»m» 
of  the  insurance  companies,  to  employ  their  own  surveyors  or  '^'**  T™**?" 
agents,  to  examine  the  situation  of  the  property  to  be  insured, 
and  to  make  a  report  of  it.  That  report  is  always  filed,  and 
referred  to  in  general  terms  in  the  policy.  Where  the  report 
or  representation  is  thus  the  act  of  the  insurers,  it  would  be 
against  all  reason  and  justice  to  give  it  the  legal  efiect  of  a 
technical  warranty. 

It  could  not  be  considered  even  as  the  representation  of  the 
insured,  for  the  insurers  act  upon  their  own  knowledge  of  the 
facts,  upon  which  the  risk  is  to  be  estimated. 

It  appears  to  me,  from  these  considerations,  that  it  will  accord 
best  with  the  interest  of  the  parties  to  these  fire  policies,  to  con- 
sider, nothing  as  a  warranty  in  any  sense,  unless  it  is  spread  in 
express  terms  on  the  face  of  the  instrument.  This  is  a  plain  and 
simple  rule,  and  does  not  conflict  with  any  established  principle 
of  law  on  the  subject  of  insurance.  I  am  of  opinion,  therefore, 
that  there  was.no  error  in  the  present  case,  on  the  part  of  the 
Judge,  in  charging  the  jury,  that  the  plan  or  map  of  the  premises 
insured,  referred  to  in  the  policy,  as  a  report  on  file  in  the  ofiica 
of  the  Eagle  Company,  was  not  a  warranty,  and  that  any  varia- 
tion between  that  plan  and  the  actual  situation  of  the  buildings 
described  in  it,  could  not  afifect  the  contract  of  the  parties,  unless 
such  variance  should  be  deemed  material  in  the  estimation  of 
the  risk. 

But  it  is  contended  by  the  defendants,  that  the  actual  situation 
of  the  buildings,  at  the  time  of  the  insurance,  was  misrepresented 
by  the  plaintiff.  That  they  were  represented  and  insured  as 
finished,  while  the  evidence  shows  that  they  were  unfinished. 

That  the  buildings  insured  were  represented  as  finished,  I 
think  is  very  evident  They  are  stated  as  *^  buildings  occupied^ 
in  a  particular  manner;  a  specific  estimate  of  the  value  of  each 
is  made,  and  there  is  nowhere  any  intimation,  that  they  were 
otherwise  than  finished.  On  looking  at  the  survey  of  the  build- 
ings, as  filed  in  the  oflice  of  the  Eagle  Company,  (to  which  the 
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Dec  Tenoy    poUcjr  refers,)  we  find  nothing  to  qualify  the  inference  to  be 

I —  drawn  from  the  general  terms  of  the  policy.    In  the  surrey,  the 

Ddon^emare  buildings  are  spoken  of  as  actually  in  use,  and  the  appropriation 
The  '^^^  of  each  is  specified.  The  material  inquiry  thai  is,  were  the 
'  buildings  in  question  finished  on  the  9th  of  January,  18S7,  the 
date  of  the  policy  7 

The  evidence  on  this  point  is  cerUdnly  contradictcny  and  un- 
certain; 3ret  upon  a  careful  examination  of  it,  I  am  satisfied  that 
the  decided  weight  of  the  proof  is,  that  the  buildings  insured 
were  substantially  finished  at  the  time  of  the  insurance.  Cawfyf 
a  witness  called  by  the  defendants,  and  Orr^  called  by  the  plain- 
tif]^  concur  in  stating  that  they  were  completed  at  that  time,  and 
that  all  the  carpenters'  work  done  to  the  buHdings,  afterwards, 
consisted  in  hanging  some  doors,  which  had  been  left  unhang', 
at  the  request  of  Orr.  There  was  not  then,  in  fact,  any  misre- 
presentation as  to  the  state  of  the  buildings,  at  the  time  of  the 
insurance. 

Another  ground  relied  on  for  the  defence  is,  that  at  the  timd 
of  the  fire,  a  cai^peii^er'^  shop  was  kept  in  a  part  of  the  buildings^ 
and  that  this,  by  virtue  of  an  express  stipulation  in  the  poGcy, 
suspended  its  operation,  so  that  it  did  not  cover  the  property  at 
the  time  of  the  loss. 

**  Carpenters  in  their  awn  shops,  or  in  buildings  erecting  or 
^  repairing r  are  denominated  extra4ia%ardous  trades,  or  business, 
in  the  proposals  annexed  to  the  policy.  It  may  be  necessary 
then  to  determine,  whether  the  evidence,  in  this  case,  shows  thai 
there  was  a  carpenter  in  his  shop,  or  at  work  in  the  insm^d 
buildings,  in  erecting  or  repairing  them. 

It  appears  clearly,  that  at  the  time  of  the  fire,  there  was  one 
carpenter  in  the  building.  He  had  a  work  bench  in  one  of 
the  rooms,  with  some  tools ;  but  was  not  then  employed  in 
erecting  or  repairing  the  buildings.  His  work  consisted  in  making 
^  drying  racks!'  and  in  plaining  boards  to  set  ike  Mna  ware 
upon;  and  it  was  intended  to  keep  a  workman  of  that  de- 
scription permanently  attached  to  the  fectory . 

I  am  of  opinion,  that  this  cannot  be  considered  as  a  carpenter 
working  in  his  oum  shop,  ox  in  erecting  or  repairing  the  build- 
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ings  insured.    It  would  seem  rather  as  a  part  of  the  general    Dec.  Tenn, 

business  or  trade  of  the  china  factory,  and  to  be  specially  autho- L-. 

rized  by  the  policy.     If  the  defendants  wish  to  set  up  a  violation  ^^'>^^°^'^ 
of  the  clause  in  question,  which  is  to  defeat  the  insurance,  with-  "^^^  Trades- 

men's  Ids.  Co. 

out  regard  to  its  effect  on  the  character  of  the  risk,  they  must 
bring  themselves  strictly  within  its  protection.  This,  in  my 
judgment,  they  have  failed  to  do,  and  the  defence  on  this  ground 
must  also  fail. 

I  am  of  opinion,  also,  that  the  plaintiff  is  entitled  to  interest  on 
the  amount  insured,  from  the  time  that  the  loss  became  payable, 
according  to  the  terms  of  the  policy. 

Motion  far  a  new  trial  denied. 

£C.  Qnham,  M^yfar  thepfff,  J.  Lereridge,  JilVyfir  tlu  d^.l 


Iiiaunuica  Co. 


({S3  CASES  IN  THE  SUPERIOR  COURT  OF 

Uec.  Ttrra, 
1839. 

— -— T": Charles  Stebbuts  versus  The  Globe  Insurance  CoMPAinr. 

StebbiM 
▼. 
The  Globe     A  rcprctenlotion  as  to  the  situation  of  buildings  to  be  tosuied^  in  rdatioD  to  other 

eontiguotts  buildings,  made  by  the  assured  at  the  time  of  his  application  for  ta- 

aorance,  does  not  amount  to  a  warrantif  that  such  buildings  ere,  or  that  they 

shall  remotn,  during  the  continuance  of  the  risk,  in  the  situation  described  bj 

the  representation,  unless  such  representation  appear  upon  the  face  of  the  policy- 

If,  upon  an  application  for  inaunince,  the  assured  describe  the  premises  to  bo  in* 
•ured,  by  a  diagram  or  otherwise,  and  represent  the  ground  contiguous  to  such 
premises  as  <*  vacant^"  such  representation  does  not  amount  to  a  worrioity  that 
the  contiguous  ground  shall  remain  vacant  during  the  continuance  of  the  ritk ; 
neither  is  the  assured  prevented  from  building  upon  such  vacant  ground,  by  any 
prohibition  in  the  policy,  express  or  implied. 

A  fraudulent  concealment  of  circumstances  material  to  the  fidc^  will  vitiate  the  po- 
licy ;  and  the  assured  cannot  recover  in  onj^  case,  where  the  loss  is  oocasiooed 
by  his  own  fraudulent,  improper,  or  negligent  acts. 

Evidence  as  to  a  usage  existing  at  New-York,  that  upon  the  occurring  of  any  or* 
cumstance,  whereby  the  risk  is  increased  by  the  act  of  the  aasoied,  after  thm 
eflecttng  of  the  insurance,  notic^  thereof  shall  be  given  to  the  assweray  so  that 
they  may  have  the  option  of  continuing  the  policy,  or  annulling  it,  cannot  be  re- 
ceived to  alter  the  legal  efiect  or  operation  of  the  contracL 

This  was  an  action  upon  a  policy  of  insurance  against  fire. 
The  policy  bore  date  the  5th  of  January,  1827,  and  by  it,  the 
plaintiff  was  insured  by  the  defendants  to  the  amount  of  $1750, 
for  one  year,  (commencing  on  the  10th  day  of  December,  1828,) 
**  on  a  frame  building,  in  three  tenements,  situated  on  the  comer 
"  of  New- York  Wharf  and  Commerce-street,  in  the  city  of  Mo- 
**  bile,  privileged  to  contain  hazardous  goods,  .per  report  No. 
'•  36,748,  filed  in  the  Washington  Office.'* 

The  cause  was  tried  before  Mr.  Justice  Oaklbt.  At  the  trial, 
it  was  proved  that  the  premises  insured  were  totally  destroyed 
by  fire  in  the  month  of  October,  1827 ;  and  there  was  no  contro- 
versy as  to  the  interest  of  the  plaintiff,  or  the  sufficiency  of  his 
preliminary  proofs. 

The  company  set  up,  as  their  defence,  the  breach  of  a  war- 
ranty implied  in  the  policy,  (as  they  contended,)  on  the  part  of 
the  plaintiff,  that  he  would  not,  during  the  continuance  of  the  risk, 
erect  any  building  upon  certain  vacant  ground,  contiguous  to  the 
premises  insured.    They  therefore  introduced  the  plaintiflTs  ap- 


THE  CITY  OP  NEW-YORK.  633 

plicatioB  for  inturance  as  evidence,  which  bore  date  at  Mobile,   D«c.  Tenn, 

18S9 

the  88d  of  November,  1826.    This  application  was  contained  in 


StebbiDS 

V. 


a  letter  addressed  by  the  plaintiff  to  his  correspondents  in  New- 
York,  wherein  he  requested  them  to  efEsci  insurance  in  his  be-  ,  The  Globe 

^  Insunmce  Co- 

half,  to  the  amount  of  $8500,  for  twelve  months,  on  his  store, 

**  dtuated  on  the  comer  of  Commerce-street  and  New- York 
**  Wharf  ;^  and,  ior  particulars^  they  were  referred  to  a  diagram 
annexed  to  the  letter.  By  this  diagram,  it  appeared,  that  Com- 
merce-street was  formed  of  planks  projecting  over  the  water, 
and  the  premises  insured  lay  upon  the  comer  of  a  ^uare  com- 
prehended between  Commerce-street,  Alabama-street,  Water- 
street,  and  New- York  Wharf. 

Immediately  adjoining  the  premises  insured,  were  two  other 
stores,  and  these  three  occupied  the  whole  space  fronting  onCom  - 
merce-street,  which  intervened  between  New- York  Wharf  and 
Alabama-street  The  space  in  the  rear  of  these  stores,  and  be- 
tween them  and  Water-street,  was  marked  on  the  diagram  as 
**  vacant^  and  there  was  also  an  aDey-way  near  to  Water-street, 
marked  out  on  the  same  vacant  space,  as  extending  from  Alaba- 
ma-street to  New- York  Wharf;  and  the  word  ^  vacant  was 
placed  on  the  diagram  between  the  premises  insured  and  the 
alley.  After  exhibiting  this  diagram  the  defendants  ofiered  to 
prove,  that  after  the  insurance  was  effected,  and  during  the  con- 
tinuance of  the  risk,  the  plaintiff  had  erected  other  buildings 
immediately  contiguous  lo  the  premises  insured,  and  that  the 
risk  was  IherAy  increased. 

To  the  admission  of  this  evidence,  the  counsel  for  the  plaintiff 
objected,  upon  the  ground,  that  it  did  not  constitute  any  defence 
to  the  action.  The  Judge  decided  that  the  evidence  was  not 
admissible,  unless  the  defendants  also  meuit  to  riiow  that  the  plain- 
tiff intended,  at  the  time  of  effecting  the  policy,  to  build  upon  the 
vacant  ground^  and  concealed  that  intention  fr(»n  the  defendants ; 
or  unless  they  could  show  that  the  fire  originated  in,  or  was  oc- 
casioned by,  the  adjacent  buildings  so  erected.  To  this  decision 
the  counsel  for  the  defendants  excepted. 

The  defendants  then  introduced  evidence,  which  tended,  in 
soma  degree,  to  show,  that  at  the  time  the  policy  was  efiected, 

VOL.  D.  SO 
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Dm.  T«rm,    there  were  other  buildings  on  the  square  besidet  thooe  desigoated 

^^^'       on  the  diagram,  or  at  least  upon  that  part  of  it  lyii^  between  the 

siebbtns     alley-way  and  Water-street ;  and  it  clearly  appeared  that  the 

The  Glo^  plaintiff,  or  the  plaintiff  and  other  persons,  had  erected  buildii^gs^ 
near  to  the  premises  insured,  on  the  vacant  ground,  after  the  po- 
licy was  effected,  and  during  the  continuance  of  the  risk. 

The  defendants  then  oflfered  also  to  prove»  that  there  existed  a 
usage  at  New- York,  whereby  the  insured  was  bound  to  give  ]x>- 
tice  to  the  insurers  of  any  act  done  by  himself  after  eflfectiiig  the 
policy,  which  increased  the  risk ;  and  that  by  sudi  usage,  the 
insmrers  had  the  privilege  of  continuing  the  poUcy  after  the  no- 
tice, or  of  abandoning,  it  at  their  option.  To  the  introduction  of 
this  evidence,  the  plaintiff  objected,  and  it  was  overruled  by  the 
presiding  Judge.  To  this  decision,  the  defendants  also  ezoepfed. 
There  was  no  evidence  offered  to  show  that  the  fire,  which  de- 
stroyed the  plaintiff's  store,  originated  in  the  buildmga  orected 
on  the  ground  which  was  vacant,  when  the  policy  was  made ; 
neither  did  it  appear  that  the  fire  approached  the  proniaes  inso- 
red,  through  the  medium  of  the  new  buildings.* 

Upon  this  evidence,  the  Judge  charged  the  jury,  that  die  re- 
presentation made  by  the  plaintiff,  as  to  the  situation  of  the  pre- 
mises insured,  in  relation  to  other  contiguous  buildings,  did  not 
amount  to  a  warranty  that  the  ground,  designated  as  **  vaeamtf 
should  be  kept  so  during  the  continuance  of  the  risk ;  and  that 
the  erection  of  other  buildings  by  the  plaintifi)  after  the  date  of 
the  policy,  on  the  vacant  ground,  did  not  vitiate  the  policy,  unless 
the  intention  to  erect  such  buildings  existed  in  the  mind  of  tl» 
plaintiff  at  the  time  he  effected  the  insurance.   That  in  such  case, 
there  would  be  a  fraudulent  concealment,  on  his  part,  of  a  fact 
material  to  the  risk ;  but  that  the  burthen  of  proving  such  frauds 
rested  upon  the  defendants. 

*  By  the  conditions  of  insurance  annexed  to  the  policy,  it  was  required  that  a|^ 
pQcations  for  insurance  on  property  aU  rf  the  eUy  of  New-Yoik,  slwiiid  be  h 
ting,  and  specify  the  construction  and  mateiiala  of  the  boUdingff  to  be 
their  situation  with  respeet  to  contiguous  buildings.  And  if  the  persoa 
the  insurance,  should  describe  the  premises  otherwise  than  as  they  reaUy  wen,  ee 
that  the  same  should  be  insured  at  less  than  the  rate  of  premium  specified  in  the 
printed  proposals  of  the  company,  such  insurance  wonld  be  Toid. 
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Tlw  Judge  also  instructed  the  jury,  that  they  were  to  find   De^^Twm, 
^prhether  the  representation  made  by  the  plaintiiT  to  the  defen- 

Rtj»hhina 

dants  as  to  the  situation  of  his  store,  in  reference  to  other  con-  y, 
tigruous  buildings,  was  true  in  point  of  fact :  and  if  not  true,  whe-  i  JJ^^**^^ 
ther  the  diflbrence  between  the  actual  and  the  represented  situa- 
tion of  the  building  materially  enhanced  the  risk  at  the  time  the 
pcdicy  was  e^cted.  That  if  the  representation  was  untrue  in 
fact,  still  that  their  verdict  would  be  for  the  plaintifl^  unless  the 
liak  was  materially  increased  by  the  actual  situation  of  the 
•tore,  in  relation  to  the  other  buildings,  or  unless  the  plaintifi" 
had  ooQcealed  such  actual  situation  with  a  fraudulent  design* 

The  Judge  also  further  charged  the  jury,  that  as  the  word 
^contiguous,''  when  applied  to  buildings,  was  uncertain  and 
they  must  give  it  such  a  meaning  as  they  supposed 
intended  by  the  parties.    That  the  proof  on  the  part  of  the 
defendants,  as  to  the  existence  of  other  buildings  between  the 
alley-way  and  Commerce-street,  besides  those  designated  on 
the  diagram,  was  vague  and  uncertain ;  but  if  the  jury  were 
satisfied  that  such  buildings  were  placed  upon  the  ground  as- 
sumed to  be  vacant,  they  were  then  to  determine  whether  the 
risk  was  materially  enhanced  by  such  buildings.    The  jury 
were  also  charged  that  they  were  to  determine  whether  the 
plaint^ 's  representation,  as  to  the  vacant  ground  in  the  rear 
of  the  buildings  on  Commerce-street,  extended  to  Water-street, 
or  only  to  the  alley,  leading  from  Alabama-street  to  New- York 
Wharf.    That  on  this  point  the  parties  differed,  and  the  jury, 
therefore,  were  to  draw  their  own  conclusions  from  the  facts ; 
if  they  supposed  the  representation  extended  to  Water-street, 
then  they  were  to  determine  whether  the  buildings  on  that 
street  were  so  contiguous  to  the  property  insured,  as  to  affect 
the  risk. 

The  jury  found  a  verdict  for  the  plaintiff,  under  an  arrange- 
ment between  the  parties,  that  the  defendants  should  have  leave 
to  make  a  case,  and  turn  the  same  into  a  bill  of  exceptions  on 
the  points  of  law  raised  at  the  trial. 

A  ease  having  accordingly  been  made,  the  defendants  now 
liioved  for  a  new  trial,  and  tlie  questions  raised  were  argued 
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.i>-T«-s    by  Jfr.  r.  L.  0^i«»  and  Jfr.  fii««m  fe  the  defend^*.,  «l 
— --— by  Mr.  D.  Lord  and  Mr.  O.  Cfriffen  for  the  riaintifil 

V. 

Insurance  Co.  The  defendants  relied  on  the  foUowii^  points^.  L  That  the 
description  specifically  referred  to  in  the  ccmtract,  and  required 
by  the  proposals  for  insuring,  annexed  to  the  policy,  oxif^  to 
be  considered  as  a  VHirranty  ;  and  being  untrue  in  point  of  ftct^. 
that  the  plaintiff  was  not  entided  to  recover. 

II.  That  the  description  was  binding  on  the  assured,  so  far 
as  it  was  connected  with  his  own  acts,  during  the  ccmtinnanoe 
of  the  risk,  whether  considered  as  a  warranty  or  as  a  represen- 
tation ;  and  therefore,  that  the  testimony  offered  on  the  trial,  as 
to  the  subsequent  erection  of  contiguous  buikliiig:^  by  the  as- 
sured, and  of  the  inorease  of  risk  thereby  produced,  was  mate* 
rial  and  ought  to  have  been  admitted.  But  considsring  the  de- 
scription as  a  representation  merely,  that  the  intentietn  of  the 
assured,  at  the  time  of  the  insurance,  to  erect  other  buildings  4Mi 
the  ground  then  vacant,  ought  to  have  been  inferred  jnima 
facie  from  the  circumstances  proved,  and  on  this  point  that 
the  verdict  was  against  the  evidence* 

III.  That  the  evidence  as  to  usage,  and  the  general  practice 
in  cases  of  alteration  in  the  condition  of  the  property  insured, 
and  change  of  circumstances  relating  to  it,  proceeding  from  the 
acts  of  the  assured  himself,  was  admissible  and  oi;^t  not  la 
have  been  rejected. 

IV.  That  the  rq[>resentation  as  to  the  vacant  space  in  the 
rear  of  the  buildings  on  Commerce-street,  ap(died  to  all  the 
ground  between  those  buildings  and  Water-street,  and  as  mat- 
ter of  construction  the  court  ought  so  to  have  instructed  the 
jury. 

V.  That  tiie  misrepresentation  of  the  assuied,  as  to  the  situa^ 
tion  and  circumstances  of  the  property,  in  regard  to  surround- 
ing buildings,  and  as  to  the  extent  of  the  vacant  ground  waa 
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material ;  and  on  this  point  also,  that  the  verdict  waa  against    ^g^**^ 
the  weight  of  the  evidence.  '- — 

Stebbin* 

T. 

In  support  of  these  positims  it  was  observed,  that  applica-  iJi^lJ^^^^o. 
tions  for  insurance  are  made,  by  the  parties,  the  ground  upon 
which  the  company  are  to  regulate  their  contracts,  and  are 
therefore  to  be  considered  as  incorporated  into  the  agreement 
itself.  That  the  defendants  only  desired  that  a  fiur  and  liberal 
interpretation  might  be  applied  to  the  application  for  insurance ; 
and  that  according  to  that  interpretation  it  amounted  to  a  war- 
ranty.  That  the  effect  of  the  warranty,  as  to  the  regulation  of 
the  contract,  was  matter  of  law. 

Mr.  Ogden  and  Mr.  Sloesan. 

The  party  who  makes  an  application  for  insurance  is  requi- 
red, amongst  other  things*  to  describe  the  property  to  be  insured, 
in  respect  to  contiguous  buildings.  In  compliance  with  this 
requisition,  the  plaintiff  described  the  premises  as  having  conti- 
guous buildings  on  one  nde^  but  none  in  their  rear.  In  this  stete 
of  thiiigs,  the  premises  were  clearly  exposed  to  less  hazard  than 
if  the  rear  were  filled  with  contiguous  buildings.  Suppose  the 
ground  derignated  as  vacant  on  the  diagram  had  been,  in  fact, 
filled  with  other  buildings  at  the  time  of  the  application  for  in- 
surance, as  it  afterwards  was ;  would  there  not  have  been  in 
this  case  a  dear  breach  of  the  description  T  As  there  is  dan. 
ger  of  some  kind  to  be  guarded  against,  this  is  not  in  itself  an 
immaterial  circumstance.  The  company  had  the  election  after 
the  representetion  was  made,  either  not  to  assume  the  risk  at 
all,  or  if  thus  assumed,  to  fix  their  own  premium ;  and  this  pre- 
mium would  be  graduated  of  course,  by  the  description  contain- 
ed in  the  application. 

If  then  it  was  an  essential  part  of  the  representetion,  that  it 
should  be  true  in  this  particular,  it  was  a  part  of  the  contract, 
that  it  should  continue  so  during  the  time  the  policy  was  to  run. 
This  is  a  correct  principle  in  all  cases  of  marine  insurance,  (as 
in  warranties  of  neutrality,  of  convoy  and  the  like,)  because  the 
represeniatien  i$  a  part  of  the  contract ;  and  the  party  cannot. 
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Dm.  T«r«,    by  bif  own  act»  ^uy  the  relation  in  whioh  he  is  placed  by  bis 

,  —  own  agreement 

owmnam         In  this  case  there  was  alflo  a  coftceoZm^nt    The  plaintiff  moat 

J]{^^^^^  have  had  the  intention  to  boild  upon  the  vacant  ground  when 
he  eftected  the  policy,  because  he  proceeded  to  erect  such  boild- 
ii^gSy  within  a  short  time  after  the  date  of  his  insurance.  In  con- 
tracts of  insurance,  good  faith  is  required,  and  the  plaintiff  was 
bound  to  communicate  all  circumstances  which  were  material  to 
the  risk. 


InsimDee  Co. 


II.  But  was  there  not  a  warranty  on  the  part  of  the 
not  only  that  the  premises  were,  in  fact,  as  he  described  them  to 
be,  but  that  they  should  remain  so  during  the  continuance  of  tbe 
risk? 

The  first  condition  of  insurance  attadied  to  the  policy,  re- 
quires a  true  statement  as  to  the  actual  oondition  of  the  prcK 
perty  to  be  insured,  and  the  contract  is  made  upon  the  &ith  rf 
this  statement  The  statement,  ^n,  is  incorporated  into  te 
contract,  and  its  materiality  is  a  matter  oitirely  between  the 
parties.  Contiguity  of  other  buildings  is  certainly  nialerial» 
and  correctness  in  this  part  of  the  representation,  was  of  the 
last  importance. 

III.  If  the  statement  was  a  part  of  the  contract  it  was  of 
course  a  warranty,  and  if  a  warranty,  it  was  co-extensive  wiA 
the  duration  of  the  contract  [6  Cow.  673,  Fowler  v.  The  JEIma 
Ifuurance  Company^] 

Now  the  representation  here  is,  that  the  premises  to  be  sa- 
sured  were  entirely  detached  from  all  the  other  buildings  of  the 
town,  except  those  laid  down  on  the  diagram.    There  was  then 
a  material  misdescription,  which,  j>er  se^  rendered  the  policy  void. 
This  description,  as  contained  in  the  diagram,  oi:^t  not  to  have 
been  put  to  the  jury  upon  the  question  of  risk,  becaoas  it  was 
matter  of  law  upon  the  face  of  the  representation.    Upon  dia 
diagram,  the  whole  square  or  block,  except  that  part  whidi  warn 
on  Commerce-street,  is  described  as  vacant ;  whereat  in  ptfiat 
•f  fiict,  there  were  other  buildings  upon  it  at  the  very  time,  tad 


THE  CITY  OF  NEW-YORK- 

afterwards,  more  extensive  erections  were  made  by  the  plaintiff  1>m.  Tahi^ 
himself*    But  who  is  to  prove  the  exact  situation  of  the  build- 


iofs  at  the  time  when  they  were  insured  7    If  this  representation  v.  "^ 

was  a  warranty,  then  the  plaintiff  is  bound  to  show,  as  a  condi-  jnJSi^^SSi^^ 
tion  precedent  to  his  right  of  recovery,  that  he  had  complied 
with  all  the  requirements  of  his  contract. 

But  the  Judge  was  wrong  in  excluding  the  testimony, 
even  if  the  application  for  insurance  be  taken  as  a  r^pre^ 
sentaHofL  Every  thing  which  leads  to  the  making  of  the  con- 
tract,  is  matter  of  proof  under  the  representation ;  for  repre* 
sentations  may  be  executory*  A  warranty  to  dspart  with  convoy 
is  not  complied  with,  if  the  convoy  be  abandoned  before  the 
voyage  be  ended.  [Pmrk  on  Ins.  895.  Doug.  74.,  n.]  So  here^ 
the  representation  was  a  continuing  one,  and  was  co-extensive 
with  the  duration  of  the  contract  [2  Cdnesf  Rep.  73,  Ooeld 
V.  The  United  Insurance  Company.']  The  representation  when 
taken  tfius  strictly,  is  perhaps  confined  to  the  party's  own  acts ; 
nevertheless  to  this  extent  it  enters  into  the  contract.  In  the 
case  of  Murray  v.  AJsopy  (8  John.  Cos.  47,)  the  representation 
was,  that  the  vessel  insured  should  have  a  bill  of  sale.  She  had 
one,  at  the  time  of  sailing,  but  it  could  not  be  produced  at  the 
time  of  her  capture,  and  it  was  held*  that  the  warranty  was  not 
complied  with.  [See  also  Doug.  271,  Bize  v.  Fletcher.  Park. 
en  Jns.  188.] 

Can  the  assured  after  the  making  of  the  policy,  do  any  act  to 
increase  the  risk  ?  The  Judge,  at  the  trial,  excluded  all  testimony 
showing  an  increase  of  risk,  unless  accompanied  by  proof  that 
the  assured  intended  to  erect  additional  buildings  at  the  time 
when  he  effected  the  policy,  or  unless  the  defendants  could  show 
that  they  were  thereby  actually  injured.  But  we  contend,  that 
if  the  risk  teas  increased^  the  policy  was  void  ;  and  the  question 
for  the  jury  was,  not  whether  the  defendants  sustained  injury  by 
the  buildings  subsequently  erected,  but  whether  the  risk  was  in- 
creased. The  representation  was  material  to  the  risk  as  we 
suppose,  but  that  cannot  now  be  ascertained,  because  all  the 
testimony  relating  to  it,  was  excluded  at  the  trial.  At  all 
events,  the  representation  was  a  material  inducement  to  the  con* 
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Dw-Tmi.  titict,  and  ifao,  theplamtiffoouUiMytvbyhisawnacttdA&tl^ 

! understanding  of  the  parties. 

stebbim         ^p^,^  ||^  p^^  ^f  nMge,  the  testimony  was  also  improperiy 

Tbedlobe  excluded.  If  the  plaintiff  altered  the  stateof  the  buildings,  he 
was  bound  to  communicate  that  iact  to  the  company,  that  it 
mig^t  be  known  whether  they  would  continue  the  ruk  or  not 
The  contract  was  made  in  New- York,  and  was  of  course  sub- 
ject to  the  custom  there,  and  the  plaintiff  was  bound  to  know  it 
Usage  enters  into  all  mercantile  contracts,  and  in  this  case  it 
was  of  vital  importance,  and  the  evidence  necessary  to  establish 
U  should  have  been  admitted.    {2  MarskaU  S70f  Eng.  Ed.'} 

There  was  also  error  in  this,  at  the  trial ;  the  diagram  should 
not  have  been  submitted  to  the  jury  for  a  construction  as  to  its 
meaning.  It  is  a  written  representatioii,  and  as  sncfa^  should 
have  been  construed  by  the  court. 

For  the  plaintiff  it  was  contended,  L  That  the  erectiiig  dl 
buQdings  in  the  rear  of  the  premises  insured,  was  not  prohibited 
by  any  stipulation  in  the  policy  express  or  implied,  and  oouU 
not  therefore  vitiate  the  contract 

II.  That  the  evidence  offered  as  to  the  usage  of  persons  in 
New- York,  who  alter  their  buildings  after  insurance  is  e&cted, 
and  the  opinions  of  underwriters  there  as  to  the  e&ct  of  audi 
alterations  upon  the  poli^,  were  properly  rejected. 

Mr.  Lord  and  Mr.  Oriffen. 

As  to  the  usage,  if  proved,  its  effect  was  to  alter  the  dear 
terms  of  the  contract,  and,  in  fact,  to  engraft  upon  it  a  new  daose 
of  vital  importance.  The  evidence  was  not  o&red  to  explaiii 
the  meaning  of  a  particular  phrase,  or  the  usage  as  to  a  parti- 
cular trade,  but  its  object  was  to  put  a  construction  upon  the 
Kgreement  It  is  well  settled,  that  the  plain  terms  of  a  dear 
agreement,  cannot  be  altered  by  proof  of  usage.  [Parkmson  «. 
Cottier,  Park  4ie.  Homer  v.  Dorr,  10  Mass.  Rep.  36.  6 
Taunt.  446.  Aymar  v.  Astor,  6  Cow.  Bqf.  366.  The  N.  F. 
is.  Co.  V.  Thomas,  Z  Jokn.  Ctu.  IJ 
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Here  the  custom  is  looal,  it  is  confined  to  the  City  of  New-   Dm.  Tann. 
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York,  and  cannot  be  extended  to  parties  residing  in  other  states  ' 


or  countries.     The  custom  of  one  manor  cannot  govern  another,      SubWiw 
and  in  Mobile  it  may  be  different  from  our  own.     Where  a  con-    The  Globe 
tract  is  made  with  a  direct  reference  to  a  foreign  country,  the  laws 
and  customs  of  that  country  ought,  perhaps,  to  be  the  criterion 
by  mrhich  it  is  to  be  construed. 

But  a  custom  to  have  force,  must  be  so  prevalent,  as  that  both 
parties  may  be  supposed  to  know  the  custom,  and  to  contract 
With  reference  to  it.  Here  the  supposition  of  any  personal  ac- 
quaintance with  the  customs  of  New- York,  is  negatived  by  the 
terms  of  the  first  condition  annexed  to  the  policy,  which  contem- 
plate that  a  policy  by  a  non-resident  may  be  effected  by  letter* 

Every  custom  is  in  derogation  of  (he  common  law,  and  it  ought 
therefore,  to  be  clear,  that  both  parties  were  acquainted  with  it, 
and  had  reference  to  its  terms,  in  making  their  contract.  But 
here  there  is  nothing  to  charge  such  knowledge  upon  the  plaintiff 
and  the  evidence  offered  was  properly  rejected. 

In  support  of  the  plaintiff's  first  proposition  it  was  contended 
that  the  erection  of  new  buildings,  contiguous  to  that  insured,  did 
not  vitiate  the  policy.  The  defendants  (it  is  said)  do  not  allege  that 
there     is   any  express    warranty    that   the    contiguous    land 
should  not  be  builded  upon,  and  if  any  such  warranty  exist,  it 
must  be  implied  from  the  nature  of  tlie  engagement.    But  if  any 
warranty  can  be  implied,  the  defendants  must  assume,  that  the 
vacant  contiguous  ground,  was  under  the  control  of  the  plaintifl^ 
at  the  time  when  he  effected  his  insurance.    Now  there  is  no 
evidence  before  the  court,  either  that  the  plaintiff  could  control 
the  contiguous  vacant  ground,  or  that  he  made  any  representa- 
tion to  that  effect  to  the  defendants.     The  defendants  certamly 
knew  that  the  contiguous  land  was  vacant,  and  as  they  made  no 
inquiry  concerning  the  plaintiff's  power  over  it,  they  made  their 
contract  with  a  perfect  knowledge  that  the  vacant  ground  was 
liabk  to  be  built  upon.     They  have,  then,  with  notice  of  all  the 
circumstances,  graduated  the  risk  according  to  their  own  discre- 
tion.    They  have  charged  the  plaintiff  with  their  owq  premium, 
and  cannot  pretend  that  they  have  been  deceived. 

YOL.  n,  81 
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Dtee.  T«mi,        But  it  is  said,  that  the  conditions  of  insurance  require  a  represen- 
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StcbbioB 

V. 


tation  as  to  the  contiguous  buildings.  So  they  also  require  to  know 
who  occupy  the  contiguous  buildings,  hou)  they  are  occupied,  and 
The  Globe  ^jj^  descriptions  of  ffoods  contained  in  them.  Will  it  be  contend- 
ed,  that  if,  at  the  time  the  insurance  was  effected,  a  contignou 
building  was  occupied  as  a  dwelling,  that  the  policy  is  destroyed^ 
if  the  purpose  for  which  such  building  was  occupied,  be  changed 
for  one  more  hazardous  7  If  this  be  the  true  construction  of  the 
contract,  then  the  interest  of  the  assured  may  at  any  time  be  de- 
feated by  the  act  of  a  third  person.  The  defendants  themselves 
will  hardly  contend  for  a  construction  which  is  to  be  carried  to 
this  length. 

So  also  it  is  said,  that  the  application  lor  insurance  makes  a 
part  of  the  contract,  and  that  the  representation  thenein  made,. 
amounts  to  an  express  warranty  that  the  contiguous  ground  was 
not  only  vacant  when  the  policy  was  effected,  but  that  it  should 
continxte  to  be  vacant  during  the  continuance  of  the  risk. 

But  every  express  warranty  must  appear  upon  the  &ce  of  the 
policy  itself.  [3  Kenes  Com.  335.  PhiL  an  Ins.  125.]  The 
supposed  exceptions  are  to  be  found  in  those  cases  where  the 
warranty  is  contained  in  the  proposals,  which  form  a  part  of  ibe 
policy.  [1  H.  Bla.  254.  6  D.  and  E.  710.]  The  rule  sug- 
gested by  Phillips,  that  a  simple  reference  to  docnments  make 
a  part  of  the  policy,  is  incorrect. 

In  this  case,  the  application  for  insurance  is  to  be  taken  &  coik^ 
nexion  with  the  first  condition  annexed  to  the  policy,  and  that 
shows  it  to  be  a  representation  merely.    If  the  rqfn-eienUaum 
befalse^  whereby  the  defendants  are  induced  to  take  the  ridt  ai  A 
premium  less  than  that  which  they  would  have  demanded,  had  the 
representation  been  true,  then  the  policy  is  void.    Tins  is  the  lit- 
most  extent  to  which  the  rule  can  be  carried,  and  the  questkmt 
whether  the  representation  be  true  or  false,  must  always  Ikave 
reference  to  the  risk ;  for  if  the  application  be  considered  fts  aik 
express  warranty,  then  any  alteration  in  the  contiguous  groand 
or  buildings,  though  tending  to  lessen  the  risk,  Wouldbe  abrt^ch 
of  the  warranty,  and  vitiate  the  policy. 

But  the  notion,  that  there  is  an  implied  warranty  that  the  as- 
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sored  shall  do  nothing  to  increase  the  risk,  is  altogether  unfound-    Doc*  Terait 
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lasarance  Go. 


ed.      The  risk  may  be  increased  in  a  variety  of  ways,  without 
injury  to  the  contract ;  for  the  assured  may  increase  the  number     Stebbms 
of  his  femily,  convert  the  building  into  a  boarding-house,  and  j^'f^,^^^^^^, 
under-let  the  apartments  in  his  house  for  any  trades  not  interdict- 
ed by  the  policy. 

The  contract  between  the  parties,  whatever  it  may  be,  is  spe- 
cial and  in  detail,  and  the  law  will  not  raise  any  implied  cove- 
nants or  warrantibs*  Where  the  contract  is  express,  the  law  im- 
plies nothing.  {Vanderharr  v.  Vanderkarr^  11  Johns.  A.  122.] 
Here  the  policy  provides  minutely  as  to  every  thing  which  shall 
vitiate  the  insurance,  and  has  omitted  every  thing  upon  which 
the  defendants  rely.  Hence  ^  expressio  unius  est  exclusio  al- 
« terius.'' 

The  contract  provides,  that  the  building  shall  not  be  applied 
to  tbe  purposes  of  hazardous  trades,  or  for  the  storing  of  hazard- 
ous goods.  But  it  claims  no  information  respecting  Contiguous 
buildings  between  the  date  of  the  policy  and  its  jenewal.  Were 
this  omission  accidental^  it  could  not  be  remedied.  But  it  is  not 
accidental,  and  an  express  covenant  that  the  assured  should  not 
improve  his  land,  would  be  void  as  against  sound  policy.  Sup- 
pose th^  insurance  to  be  for  seven  years,  cannot  the  assured,  du- 
ring all  that  period,  use  his  property  for  its  obvious  purposes, 
without  endangering  his  contract  7 

If  there  be  an  implied  warranty  that  the  assured  shall  not  put 
up  a  eontiguous  building,  why  is  there  not  a  like  warranty  that 
he  shall  not  use  a  contiguous  building,  already  up,  for  a  hazardous 
purpose  T  The  only  way  in  which  the  assured  can  forfeit  his 
policy,  (except  by  the  violation  of  an  express  warranty  or  cove- 
nant,) is  by  doing  that  which  is  unlawful ;  as  by  setting  fire  to 
his  own  house,  or  by  being  guilty  of  some  fraudulent  practice, 
or  perhaps  by  gross  negligence. 

Periiaps,  if  the  assured  were  to  use  the  contiguous  land  for 
some  unusual  purpose,  such  as  erecting  a  brick-kiln  thereon, 
whereby  a  loss  should  accrue,  the  law  might  interpose  to  save 
the  assurers  harmless.    But  in  all  these  cases,  it  must  first  appear 
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Dm.  Tmm,    that  the  loss  occured  in  consequence  of  the  fraud  or  negligence 

! —  of  the  assured.  r 

BtoUHiw         g^^  jj^  ^jg  ^j^g^^  ^jjgj.^  |g  jj^t^jng  uHusuartu  the  appropriatkn 

The  Globe  ^f  the  contiguous  ground  to  the  purpose  of  erecting  ware-lKHises 
thereon,  and  there  is  no  pretence  that  the  loss  was  occasioiied 
thereby.  No  evidence  was  offered  to  show  that  the  assured  in- 
tended, at  the  date  of  the  insurance,  to  erect  buildings  on  the 
vacant  ground,  and  if  there  was,  the  verdict  of  the  jury  upon  this 
point,  was  conclusive.  Neither  was  there  any  concealment,  in 
point  of  fact,  by  the  plaintift^  nor  is  there  any  pretence  of  finnd 
<Mi  his  part. 

It  cannot  be,  that  the  assured  is  bound,  by  any  change  of  dr- 
cumstances,  to  make  a  second  representation,  during  the  con- 
tinuance of  the  first  risk.  By  the  twelfth  condition  of  insoranoe, 
it  is  provided,  that  insurances  may  be  continued  under  the  origi- 
nal representation,  where  no  changes  have  taken  place;  but 
where  the  risk  is  altered,  then  there  must  be  a  new  representa- 
tion, and  another  premium.  Now  this  would  be  senseless,  if  a 
new  representation  were  to  be  required  during  the  continuanoe 
of  the  first  risk.  And  if  an  original  policy  were  void,  for  sock 
change  of  risk,  it  would  not  be  continued  by  a  payment  of  anew 
premium  on  the  old  representation. 

As  to  the  argument  drawn  from  marine  contracts,  it  can  have 
no  application  here,  because  there  is  no  analogy  between  the  two 
cases.  The  subjects  of  insurance  are  entirely  different,  ttDd  in 
marine  policies,  it  is  implied  that  certain  things  shall  be  done. 
If  a  vessel  is  to  sail  from  one  port  to  another,  the  contract  is, 
that  she  shall  proceed  by  the  nearest  usual  route,  as  conrnierciaBy 
understood,  and  a  deviation  makes  another  voyage.  The  devia- 
tion does  not  necessarily  increase  the  risk,  but  it  changes  the 
voyage.  So  in  all  the  cases  put  by  the  counsel  for  the  defendants, 
some  act  is  to  be  done  by  the  assured,  which  is  materia/  to  the 
contract.  But  here  the  argument  is,  that  the  assured  is  prohibit- 
ted  from  doing  any  thing ;  his  hands  are  tied ;  bis  property  must 
lie  unimproved, and  any  act  which  alters  the  situation  of  the  pro- 
perty, destroys  the  contract,  whether  it  increases  the  risk  or  not^ 
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The  extent  to  which  the  argument  jjnavoidablyjeads,  proves  its    D«c.  T«ii^ 
iacorrectness,  and  carries  with  it  its  own  refutation.  ^ — 

^  Stebbkw 

V. 

Oaklsy,  J.  This  is  an  Action  on  a  fire  policy,  dated  January  i„^^J[^*^^^ 
the  5th,  A.  D.  1827.  The  property  insured  is  described  in  the 
policy,  as  *'a  framed  building  in  three  tenements,  situate  on  the 
**  corner  of  New- York  Wharf  and  Commerce-street,  in  the  city  of 
^  Mobile,  privileged  to  contain  hazardous  goods,  per  repori  No. 
*  Z6f}l48jfikd  in  the  Washington  Office.^  The  application  for 
insurance,  bears  date  at  Mobile,  on  the  28d  of  Nov.  1826,  and 
gives  a  description  of  the  premises  to  be  insured;  and,  with  a 
view  to  point  out  their  situation  with  respect  to  contiguous  build-  '* 

ings,  there  is  subjoined  to,  or  inserted  in  the  application,  a  map 
or  diagram,  on  which  the  store  of  the  plaintiff  is  marked  out, 
and  also  two  stores  adjoining  thereto ;  and  in  the  rear  of  the 
whole,  the  word  "  vacant"  is  written.  The  Nev^-York  Wharf 
and  Commerce-street,  mentioned  in  the  policy,  are  laid  down  on 
the  diagram,  and  also  two  other  streets,  called  Alabama-street 
and  Water-street,  forming  in  the  whole  a  square,  or  parallelo- 
grann.  The  plan  or  map  contains  no  building  except  the  three 
stores  abovementioned, — all  of  which  front  on  Commerce- 
street. 

At  the  trial,  the  defendants  offered  to  prove,  that  subsequently 
to  the  insurance,  the  plaintiff  had  erected  other  buildings,  imme- 
diately contiguous  to  the  store  insured,  and  on  the  ground  repre- 
sented as  vacant,  and  that  the  risk  of  loss  was  thereby  increased. 
The   Judge  rejected  the  evidence,  unless  the  defendants  meant 
to  show  that  the  intention  of  the  plaintifi^  at  the  time  of  effecting 
the  insurance,  was  to  erect  these  buildings,  and  that  he  had  con- 
cealed that  intention,  or  that  the  fire  was  occasioned  by,  or  ori- 
^ated  in  the  adjacent  buildings  so  erected.    To  this  decisi(Mi 
of  the  Judge,  the  defendants  excepted,  and  the  first  and  princi- 
pal question  arising  in  this  case  is,  whether  the  fact  o&red  to  be 
proved,  would  have  avoided  the  policy. 

It  is  contended,  in  the  first  place,  that  the  application  for  insu- 
rance with  the  diagram,  being  referred  to  in  the  policy  as  a  re- 
port on  file  in  the  Washington  Qfiice,  is  thereby  incorporated  in 
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Pm.  T««,   it,  and  is  a  warrantyi  not  only  that  the  ground  marked  on  the 
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diagram  as  vacant,  was  really  so  at  the  time,  but  that  it  should 
continue  vacant  during  the  running  of  the  policy,  and  that  the 
subsequent  erection  of  any  building,  by  the  plainti^  on  such 
vacant  ground,  was  a  breach  of  the  warranty. 

It  would  be  a  sufficient  answer  to  this  position,  to  say,  that 
tiiere  is  no  evidence  in  the  case,  showing  that  the  appUcation  for 
insurance,  is  the  refort  which  the  policy  refers  to.  But  as  it 
seems  to  have  been  so  considered  at  the  trial,  it  is  proper  to 
assume  the  fact  to  be  so,  for  the  purposes  of  the  present  dis- 
cussion. 

In  the  case  of  DeUmguemare  v.  The  Tradesmemf  Ins.  Co. 
{oaUet  p.  580,)  we  had  occasion  to  consider  how  &r  a  general 
reference  in  a  policy  to  a  description  of  the  insured  property, 
cffi  file  in  the  office  of  the  assurers,  constituted  that  descriptioiia 
part  of  the  contract,  and  converted  it  into  a  warranty;  and  the 
conclusion  arrived  at  was,  that  no  representation  oug^t  to  be 
held  to  be  a  warranty,  except  it  appeared  on  the  face  of  the 
policy.  The  principles  which  led  to  that  result,  in  that  case, 
apply  with  greater  force  to  the  present ;  as  the  reference  here, 
to  the  description  of  the  premises,  is  less  distinct  and  precise. 

It  is  contended,  in  the  second  place,  that  the  descriptioii  of 
the  vacant  ground  adjacent  to  the  insured  premises,  wfaetho* 
considered  as  a  warranty  or  a  representation,  was  binding  on 
the  plaiatiflf,  during  the  continuance  of  the  policy ;  and  that  he 
had  no  right  to  erect  buildings  on  such  vacant  ground,  especiaUy 
if  such  erections  increased  the  risL 

It  is  clear,  that  there  is  no  express  prohibition  in  the  policy 
against  the  erection  of  new  buildings,  contiguous  to  those  insured  ; 
and  it  is  difficult  to  see  on  what  ground  any  such  prohibition  can  be 
implied.  The  defendants  have,  by  the  terms  of  the  policgr,  guanl* 
ed  against  an  increase  of  the  risk,  by  an  appropriation  of  the 
building  insured  to  any  hazardous  business,  or  to  die  storiag  of 
hazardous  goods  not  specially  authorized,  by  siispending  the 
pdUcy  during  the  continuance  of  the  increased  nA,  They 
have  not  thought  proper  to  introduce  any  such  stipulatkm  with 
respect  to  an  increase  of  the  risk,  by  the  erection  of  ad^aoent 
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bnildings ;  and  it  would  be  unreasonable  to  imply  a  prohH^ilioft  d^  •teiA, 
of  so  important  a  character,  when  the  party  has  omitted  to  ei:*       ^^^' 
press  it  sw^b* 

Although  the  policy^in  my  judgment,  is  not  rendered  void  by  Th«  Globe 
the  subsequent  erection  of  buUdings  adjacent  to  those  insured,  it 
by  no  means  follows,  that  the  insurers  are  compelled  to  bear 
any  loss,  which  may  be  the  result  of  such  an  act  on  the  part  of 
the  assured.  The  contract  of  insurance,  has  its  foundation 
in  the  mutual  good  faith  of  the  parties.  If  the  assured  violates 
that  good  faith,  in  any  circumstance  entering  into  the  crea^ 
tiion  of  the  contract,  it  is  no  doubt  void.  But  if,  subsequently 
to  its  formation,  he  acts  with  fraud,  or  gross  negligence,  ot  in 
bad  faith,  with  respect  to  the  subject  matter  insured,  his  righti^ 
under  the  contract  are  not  impaired,  unless  the  Idss,  which  he 
seeks  to  recover,  is  the  resuh  of  his  own  misconduct  It  is  a 
general  principle,  that  no  man  can  derive  a  right  of  action  against 
anothet*,  from  his  own  violation  of  duty,  or  from  his  own  illegd 
tets.  Thus  there  is  no  stipulation  in  tiiis  policy,  that  the  assured 
shall  not  set  fire  to  the  buildings  insured.  If  he  had  done  so,  he 
could  not  recover  the  loss,  on  the  ground,  not  that  he  hM 
violated  any  stipulation  in  the  contract,  but  that  b6  could  not 
profit  by  the  consequences  of  his  own  illegal  or  frauduleht  Acts. 
If,  however,  he  had  set  fire  to  an  Adjoining  building  with  the  in- 
tent to  consume  the  one  insured,  but  no  injury  to  that  had  in 
fact  ensued,  it  could  not  have  been  contended,  that  the  policy 
was  thereby  rendered  void ;  notwithstanding  the  act  Would  hav^ 
been  in  the  highest  degree  a  violation  of  tiie  good  faith  wMcJh 
was  pledged  to  the  insurers,  that  the  risk  should  not  be  increai^M 
by  any  act  of  the  assured. 

An  erection  of  buildings  on  vacant  ground,  by  -the  aissured, 
subsequently  to  the  policy,  and  contiguous  to  those  insured,  where- 
by the  risk  is  increased,  stands  upon  the  same  prindple.  If 
buildings  thus  erected,  should  be  removed  before  the  occurrence 
of  any  loss,  it  could  not  be  maintained  that  the  policy  would  be 
thereby  annulled.  The  act,  not  being  in  violation  of  any  express 
stipulation  in  the  policy,  and  not  resulting  in  any  actual  injury  to 
the  insurers,  the  law  would  regard  it  as  harmless  and  rightfid ; 
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D«e.  Ten%   and  if  this  be  so,  it  seems  clearly  to  follow,  that  the  continuatice 
1899.       crf'such  erections,  (as  in  the  case  now  before  us,)  until  the  fires 


8t«bbiBt  cannot  change  the  legal  consequences  of  the  act  of  erecting  them, 
TlM  GMe  if  they  have  in  no  way  been  the  cause  of  the  loss.  The  act  of  the 
assured  in  erecting  them,  may  have  been  a  breach  of  an  implied 
understanding  between  the  parties,  that  the  situation  of  the  insured 
premises,  with  respect  to  the  contiguous  buildings,  should  not  be 
changed  by  the  act  of  the  assured  so  as  to  increase  the  risk ;  but 
if  such  increase  of  risk,  has  in  fact,  been  without  injury  to  the 
defendants,  I  hold  that  the  policy  is  not  afiected  by  it. 

Upon  this  view  of  the  case  Iruled  at  the  trial,  that  evidenceof  the 
erection  of  buildings,  by  the  assured,  on  the  ground  represented 
as  vacant  was  immaterial,  unless  the  defendants  could  show,  thai 
the  fire  which  caused  the  loss  originated  in  the  buildings  thus 
erected,  or  was  communicated  by  them  to  the  insured  premises. 
The  application  of  this  principle  to  the  case,  seems  to  me  to  pre- 
serve unimpaired  the  rights  of  all  the  parties.  The  policy  con- 
*  tinues  binding  on  the  defendants,  as  to  the  risks,  feirly  assumed, 
while  they  cannot  sufier  from  the  acts  of  the  plaintiff,  by  which 
those  risks  are  alleged  to  have  been  increased.  I  think,  there- 
fore, that  there  was  no  error  in  the  decision  of  the  Ju4ge,  in 
excluding  the  evidence  offered  by  the  defendants  on  this  point. 
The  defendants  also  offered  to  prove,  that  it  is  the  usage  at 
NeW'Yorkf  in  case  of  the  occurrence  of  any  circumstance  by  the 
act  of  the  assured,  after  effecting  the  insurance,  whereby  the  risk 
is  increased,  for  the  assured  to  give  notice  thereof  to  the  insurer, 
who  is  then  to  have  the  option  of  continuing  the  policy,  or  oi 
annulling  it  This  evidence  was  also  rejected  by  the  Judge. 
It  is  contended  by  the  defendants,  that  there  was  error  in  this 
respect  also. 

This  evidence,  it  still  appears  to  me,  was  properly  rejected, 
on  two  grounds,  1st,  that  the  usage  oflfered  to  be  proved  was  a 
local  one,  applying  only  to  insurances  on  property,  in  the  city  of 
New- York ;  and  2dly,  that  if  it  were  a  general  usage,  it  covld 
not  be  given  in  evidence,  to  alter  the  legal  operation  and  effect  of 
the  policy.    It  was  not  offered  to  explain  the  meaning,  or  extent 
of  any  stipulation  expressed  in  the  contract,  but  with  a  vie^w  to 
introduce  into  it,  an  entirely  new  and  distinct  condition. 
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The  Judge  also  left  it  to  the  jury  to  decide,  how  far  the  plain- 
tiff^s  representation  by  the  diagram,  of  the  vacant  ground  in  the 
rear  of  the  insured  premises  extended,  whether  to  Water-street, 
or  to  an  alley  dividing  the  lots  fronting  on  Water-street,  from 
those  fronting  on  Commerce-street,  which  alley  was  laid  down  on 
the  said  diagram.  The  defendants  now  contend,  that  this  was  mat- 
ter of  law,  and  should  have  been  determined  by  the  court.  As 
a  geperal  rule,  the  construction  of  written  documents  offered  in 
evidence  is  matter  of  law ;  but  in  the  present  instance,  that  rule 
does  not  seem  applicable.  The  effect  of  the  diagram  or  map  in 
question,  could  be  ascertained  only  by  determining  the  extent,  to 
"which  the  word  "  vacant"  was  intended  to  be  applied,  and  this 
depended  on  the  location  of  the  word  on  the  paper,  and  by  its 
relative  situation  with  the  various  streets  and  alleys  laid  down 
on  the  map.  It  seemed  necessary,  therefore,  to  submit  the  paper 
to  the  inspection  of  the  jury ;  and  it  was  their  province  to  ascer- 
tain the  facts  which  were  to  be  inferred  from  it. 

Motion  for  a  new  trial  denied. 


64d 

DM.Tenn, 

18S9. 

Roberta 

V. 

Canington. 


(D.  Lord,  AWyfor  the  pUff.   Ogden  and  Uuggins,  JltVyi/or  tht  d^.] 


WiLLUM  RoBEBTs  verms  Henby  Caningtoic. 


Th«  bond  roquired  by  the  13th  section  of  the  Judiciary  Act  of  1789,  upon  the  re- 
moYBl  of  a  cause  from  a  state  court,  to  the  Circuit  Court  of  the  U.  S.,  is  a  joint 
and  sereral  bond,  which  should  be  offered  at  the  time  of  the  presenting  of  the 
petition. 

Mr.  D.  Lordj  in  behalf  of  the  defendant  in  this  cause,  read  a 
petition  for  its  removal  into  the  Circuit  Court  of  the  United 
States,  upon  the  ground  that  the  defendant  was  a  citizen  of  an- 
other state.  As  there  had  been  considerable  delay  in  the  appli- 
cation, he  read  affidavits  showing  that  it  had  been  occasioned  by 
the  indisposition  of  the  defendant's  counsel. 
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050  CASESt  IN  THE  SUPERIOR  COURT,  ll<r. 

JIfir.  Shimm,  cmUrM^  for  the  plaintiff  objected,  that  the  ad  ol' 
CoDgresSf  (the  Utk  sectim  of  the  Judidary  Jkt  of  1789,)  had  ml 
been  complied  with,'  and  that  the  defendant  could  noU  thexefiHC^ 
transfer  his  cause  into  the  Circuit  Court  at  alL  That  the  act 
requires  a  joint  and  9er>eral  bond  to  be  filed,  and  that  in  tiua  case 
tht  bcndfundihtd  by  the  defendants^  was  aidy  ajoinX  bond  executed 
by  himself  and  his  surety. 

Mr.  Lord  insisted,  that  the  spirit  of  the  statute  was  complied 
with.  That  if  a  Court  of  Chancery  could  not  in  strictness  allow 
a  party  to  pursue  the  representatives  of  a  joint  oUigor  who  dbo^ 
leaving  his  co-obligor  bound,  until  all  the  remedies  against  the 
survivor  had  been  exhausted,  yet  that  a  preference  would  be  givea 
to  the  creditor,  and  he  would  be  first  paid  out  of  the  assets  of  the 
deceased  obligor.    [He  cited  3  Ves.  674,  Bum  v.  BunuJ 

Per  Curiam.  The  plaintiff  is  entitled,  by  the  expresa  words  of 
the  act,  to  a  joint  and  several  bond  from  the  defendant,  who  trans- 
fers a  cause  commenced  against  him  in  a  state  court,  into  die 
Circuit  Court  of  the  United  States.  Even  although  a  Court  of 
Equity  might  interpose,  and  furnish  a  remedy  in  some  fonn  to 
the  plantiff  if  required,  yet  he  is  entitled  to  a  perfect  secoritj, 
said  an  adequate  remedy  at  Jaw,  against  eac&  of  the  obligors.  Ht 
is  not  bound  to  take  a  mere  equitable  lien,  and  the  court  cannot 
accept  it  The  petition  and  motion  in  this  case  must  theref<»e 
be  denied. 


Mr.  Lord  then  offered  to  file  the  security  required  by  ths 
statute,  and  give  a  joint  and  several  bond  for  the  defendsat. 

Per  Curiam.    It  is  too  late.    The  bond  must  be  filed  at  iha 
time  pointed  out  in  the  act. 


ADVERTISEMENT, 

It  is  the  intention  of  the  Editor,  (in  obedience  to  a  wish  ge- 
nerally expressed  by  the  bar  of  New- York,)  to  pubUsh  an- 
other volume  of  these  Reports,  in  the  course  of  a  short  time, 
upon  a  plan  somewhat  different  from  that  which  he  has  hitherto 
adopted.  The  statements  of  the  cases  win  be  made  in  a  more 
condensed  form  ;  the  arguments  of  counsel,  for  the  most  part, 
omitted, — ^while  the  points  discussed  win  be  preserved,  with 
the  authorities  adduced  in  support  of  them.  By  this  means^ 
a  volume  of  650  pages  may  be  made  to  contain,  it  is  sup- 
posed, about  1^  cases,  and  the  value  of  the  work  thereby  en- 
hanced to  the  reader.  The  great  increase  of  books  of  Reports, 
seems  to  make  this  course  indispensable ;  although  the  arguments 
of  counsel,  (if  correctly  reported,)  generally  throw  much  Dgbt 
upon  the  questions  raised  and  decided. 


ERRATA. 

Page  19,  Oiae  14  from  the  bottom,)  after  the  word  "  executed^**  ineert  and. 
23,  (in  the  caption,  line  3  from  the  bottom,)  for  quertf  read  qu€tre. 
29,  (line  6  from  the  bottom,)  for  avered  read  averred.  . 
33,  (line  3  from  the  top,)  for  oUi^er  read  obligor. 
41,  (line  9  from  the  bottom,)  before  the  word  be,  insert  may. 

60,  (line  6  from  the  bottom,  in  the  note,)  before  the  word  "  Oegood,"  ixueit  ^ 

61,  (line  2,  in  the  caption,)  for  watie,  read  vear. 

89|  The  name  of  Mr.  SuUiTan,  the  counsel,  should  be  plaeed  between  line*  1ft 

and  11,  so  as  to  precede  the  words,  "  the  pUadiiura** 
112,  (in  the  caption,  line  7,)  after  at,  insert  to,  so  that  the  sentence  may  re«d,  a» 

to  the  prior  endorsers. 
112,  (line  6  n-om  the  bottom.)  for  endoreers,  read  endoreeee, 
125,  (line  12  from  the  top,)  for  chrage,  read  charge. 
137,  (line  21  from  bottom,)  for  equo^  read  a>quo. 
137,  f  line  4  from  bottom,)  for  ocT read  in.  [jus  in  rem.] 
142,  (line  8  from  the  top,)  for  direct  read  "joint." 
144,  (line  13  from  the  top,)  for  plainiif',  read  dtfendant. 
148;  (line  16  from  the  bottom,)  for  independent  read  independenHif. 
1S2,  (in  the  caption,  line  two  from  the  bottom,)  for  **  heUi,"  read  U  teems, 
166|  (line  9  from  the  top,)  for  pretended  read  prqfeeeed. 
16d,  (line  9  from  the  bottom,)  for  on  it,  read  in  it. 
166,  (line  3  from  the  bottom,)  for  "can give,"  read  gave, 
170,  (line  4  from  the  bottom,)  for  tJie  city  read  this  city. 
187»  (line  18  from  the  top,)  before  "case"  insert  a. 
198,  (line  7  from  the  bottom,)  for  previous,  read  previously. 

198,  (line  6  from  the  bottom,)  for  Jact,  read  part. 

199,  (line  7  from  the  top,)  for  found,  read  deemed. 
217,  (line  8  in  the  caption,)  for  revived  read  reviewed. 

231,  (in  the  names  ot  the  case,)  for  ShiUabee  read  ^iUdber. 

232,  (line  16  from  the  top,)  for  issued  read  issue. 

233,  (line  6  from  the  bottom,)  for  pulled  read  put. 

234,  (line  6  from  the  top,)  for  renewed  read  revived 

235,  (line  7  from  the  top,)  read  "set  up  a  new  contract,"  and  strike  out  the  wofd 

misprinted. 
356,  (line  14  from  the  top,)  strike  out  *'  and,"  at  the  beginning  of  the  line,  and 

insert  it  after  "favor." 
376,  (line  12  from  the  top,)  for  assests  read  assets. 
376,  (line  13.)  for  intrusted,  read  interested. 
399,  (line  2  from  the  bottom,)  for  the  fact  read  that  fact. 
405,  (in  the  caption,)  for  at  surplusage,  read  a*. 
447,  (line  12  from  the  bottom,)  for  revised,  read  reviewed 
453,  (line  16  from  the  bottom,)  for  on  execution,  read  in  execution. 
453,  (line  8  from  the  bottom,)  for  obtained  by,  read  "against." 
456,  (in  the  note,  line  2  from  the  bouom,)  for  intrusted,  read  tn._ 
458,  (line  12  from  the  bottom,)  strike  out  the  word  "eondiOons." 
473,  (line  2  from  the  top,)  for  counts,  read  courts. 
489,  The  note  to  be  erased. 
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PRINCIPAL    MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 

To  an  action  of  debt  on  a  judgment  ob- 
tained  against  the  defendant,  **  in  the 
•»  term  of  February,  1827,"  in  the  Su- 
preme  Court,    **  then  holden  at  the 
"  Capitol,  in  the  City  of  Albany,'*  the 
de  fendant  pleaded  in  abatement  to  the 
jurisdiction  of  this  Court,  that  "the 
i«  cause  of  action,  if  any,  accrued  to 
"  the  plaintiff  in  the  County  of  Al- 
bany," &c.     Upon  demurrer  to  this 
plea,  it  was  hbld,  that  if  the  plea  were 
correct  in  pomt  of  principle,  (upon  the 
ground  that  the  action  of  debt  on  judg- 
ment, is  a  local  action ;)  it  was;  never- 
theless, insufficient,  because  it  did  not 
show  that  the  record  of  the  judgment 
wot  filed  in  Mbany, 
KeUy  V.  MvUawy^  205 

^ee  Misnomer* 

ABSQUE   HOC. 
See  Charter  Party,  2. 


ACQUIESCENCE. 
See  Yerdict,  1,  2,  3. 

ACTION. 

See  Ships  and  Shipping,  6. 

ACTION  ON  THE  CASE. 

No  person  can  lay  the  foundation  of  an 
action  against  another,  by  a  wrong  on 
his  own  part,  or  by  a  neglect  or  breach 
of  his  own  duty. 
Buckle  V.  The  Dry-Dock  Co.,       151 

The  defendants  were  proprietors  of  a 
a  certain  dry-dock,  with  a  machine  to 
raise  vessels  out  of  the  water,  for  the 
purpose  of  cleaning  and  repairing  their 
bottoms.  The  plaintifis  hired  this 
machine,  and  placed  a  vessel  upon  it, 
under  the  direction  of  their  own  agents 
and  workmen ;  and  in  an  attempt  to 
burn  off  the  tar  from  her  bottom,  the 
vessel  took  fire,'^and  was  much  injur- 
ed. An  action  being  brought  by  the 
plaintiffs  against  the  defendants  forneg* 
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ligenc«  on  their  part  as  to  the  manner 
in  which  the  machine  was  kept,  and 
for  its  improper  construction  in  a  cer- 
tain particular,  the  defendants  proved 
that  the  injury  to  the  vessel  was  occa- 
sioned by  carelessness  and  neglect  on 
the  part  of  the  plaintiffs  in  the  use  of 
the  machine.  The  Judge  charged  the 
JQiy,  that  if  the  injury  were  attributable 
to  carelessness,  or  want  of  proper  pre- 
caution on  the  part  of  the  pkdfUiffs^  in 
the  use  of  the  machine,  the  defendants 
were  not  liable ;  and  the  jury  having 
returned  a  verdict  for  the  defendants,  a 
new  trial  was  denied. 

Ste  Conspiracy,  1,  2.  Malicious  Pro- 
secution.    Verdict,  1,  2, 3. 

ACCOUNTS. 
See  Award,  3.     £viDEiVT%}dk 

ADMISSIONS. 

See  Assumpsit,  2,  3.  Evidence,  5. 
Ships  and  Shipping,  6.     Stocks,  1. 

ADMINISTRATOR. 

See  Money  Had  and  Received,  2. 

ADMINISTRATRIX. 
See  Plene  Administravit. 

AGENT. 

See  Charter  Party,  1,  2,  4.  Cove- 
nant, 1,  2.  Husband  and  Wife. 
Insurance,  3.  Principal  and  Agent. 
Promissory  Notes,  1;  Special 
Agreements,  3.  Trover,  1, 2,  3, 
4,  5. 

AGREEMENTS. 

See  Arbitration  Bond.  Assumpsit,  4. 
Award,  1.  Consideration.  Part- 
nership, 1.  Pleas  and  Pleading,  1. 
Principal    and  Agent.       Respon- 


dentia. Ships  and  SHiPPiif^t  1. 
Special  Agreements.  Surstt,  I, 
2.     Vendor  and  Purchaser,  1,  2. 

ANSWER  IN  CHANCERY. 


iSee*AssuMP8iT,  2,  3. 

APPLICATION  OF  PAYMENTS- 

1.  A  debtor  who  pays  money  to  bis  cre- 
ditor, being  liable  to  him  upon  mora 
accounts  than  one,  has  a  ri^t  to  di- 
rect the  application  of  the  payment  to 
whichsoever  subject  he  may  chooae: 
and  where  the  jury  neglected  or  re- 
fused to  follow  this  rule,  the  court 
granted  a  new  trial. 

HaU  and  MorUrasa  v.  Gmgianij      185 

2.  Where  there  are  several  debts^  some  of 
wjhich  are  guareaUiedj  and  aome  aie 
not,  and  a  payment  is  made  by  the 
debtor,  the  creditor  may  apply  it  aa  he 
pleases,  unless  a  special  appUcation  is 
made  by  the  debtor. 

Clark  4*  Clark  v.  Burdeit^  197 

ARBITRATOR. 

See  Award. 

ARBITRATION  BOND. 

1.  Although  an  action  of  debt  upon  an  ar- 
bitration bond  cannot  be  sustained, 
where  the  award  is  not  made  within  the 
time  specified  in  the  condition,  and  Ihe 
parties  have,  by  a  new  agreement,  ex- 
tended the  time  for  making  the  amrd; 
yet  where  the  declaration  sets  forth 
the  bond,  the  enlargemeni  of  ike  fane  by 
the  new  agreement,  an  award  within 
the  extended  period,  and  a  breach  of 
its  requirements,  on  the  part  of  the  de* 
fendant^  it  contains  a  complete  causa 
of  action. 

Myers  y.  Dixon^  456 

2.  To  an  action  of  debt,  wherein  the 
above  particulars  were  all  set  forth, 
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die  defendantf  by  plea,  set  out  the  ori- 
ginal arbitration  bond,  and  the  award, 
'whereby  it  appeared  that  the  award 
was  not  made  within  the  period  origi- 
nally stipulated.  Upon  demurrer  to  this 
plea,  it  was  held  not  to  be  an  answer  to 
the  declaration — ^no  notioe  being  taken  3. 
in  it  of  the  allegations  in  the  declara- 
tion, as  to  the  enlarged  time.  Id, 

ABTICLES  OF  AGREEMENT. 


See  Partnership,  1. 

ASSENT. 
See  Evidence,  3,  5. 

ASSIGNMENT. 

See  Assumpsit,  1,  2,  S.    Insurance,  4. 
MofVBT  Had  and  Received,  2. 

ASSUMPSIT. 

1.  In  order  to  maintain  asaumpsit  against 
t  vo  trustees  jointly,  for  money  had  and 
received  to  the  use  of  the  cestuy  que 
trusty  the  plaintiff  must  prove  a  joint 
promise^  either  express  or  implied. 
As  each  trustee  is,  in  general,  answera- 
ble for  his  own  acts  only,  the  law  will 
not  imply  a  joint  promise  on  the  part 
of  both  to  pay  over  the  money  in  their 
hands  to  the  cestuy  que  trusty  from  the 
mere  fact  that  each  trustee  has,  for  him- 
self, separately  admitted  that  there 
were  funds  in  his  possession  equal  to 
the  amount  of  the  plaintiff's  claim. 
De  Forest  v.  Jewett  4*  Parsons,     130 

2.  The  plaintiffs  in  this  case,  being  credi- 
tors of  C.  &  D.  (who  had  assigned 
their  property  to  the  defendants  by  a 
deed  of  trust  for  the  benefit  of  certain 
persons,  among  whom  were  the  plain- 
ti&)  filed  a  bill  in  equity  against  the 
defendants.  The  defendants  answer- 
ed separately,  and  each  in  his  answer 
admitted  that  ho  had  received  funds  to 


a  considerable  amount  out  of  the  es* 
tate  assigned,  and  that  he  then  held  in 
his  hands  a  sum  equal  to  the  plaintiffs' 
demand,  which  he  profiered  his  readi- 
ness to  distribute  according  to  the 
terms  of  the  trust. 

Upon  an  action  of  assumpsit  against 
both  trustees  for  money  had  and  re- 
ceived to  the  use  of  the  plaintifis,  found- 
ed upon  these  admissions,  it  was  heldf 
that  the  proof  did  not  support  the  de- 
claration, and  that  the  plaintifis  could 
not  recover  unless  they  proved  a  joint 
promise  on  the  part  of  both  defen- 
dants, id. 


4.  A  contract  in  writing  and  under  sealy 
so  executed  as  not  to  be  binding  upon 
either  party,  but  which  has  been  acted 
upon  by  them,  may  be  given  in  evi- 
dence, in  an  action  of  assunipsit^  to  re- 
cover the  balance  of  an  account,  for 
the  purpose  of  showing  the  terms  on 
which  one  party  made  advances,  and 
the  other  performed  services. 
Gouvemeur  et  a/,  v.  EUiott  4*  Wifsf 

211 

5.  G.  S.  and  G.  the  lessees  of  a  theatre, 
by  their  agent,  advanced  certain  sums 
of  money  to  the  defendant  Celeste,  as 
a  performer,  under  an  agreement,  that 
she  should  be  under  the  exclusive  di- 
rection of  one  of  the  lessees,  who  was 
the  manager  of  the  theatre.  In  an  ac- 
tion brought  to  recover  back  a  part  of 
the  advances  so  made,  it  was  held  that 
the  action  was  properly  brought  in  the 
name  of  all  the  lessees ;  and  that  the 
circumstance  of  the  performer's  being 
under  the  exclusive  direction  of  one  of 
the  plaintiffs,  did  not  vary  the  form  of 
bringing  the  action.  fd^ 

6.  The  plaintiffs,  (auctioneers,)  sold  to 
the  defendants  a  quantity  of  goods,  by 
auction,  to  be  paid  for  in  an  approved 
endorsed  note,  at  six  months.  The 
plaintiffs  having  delivered  the  goods, 
demanded  the  note,  which  being  re- 
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fused,  they  inimediatelj  commenced  an 
action  for  goods  sold  and  delivered. 
The  defendants  contended  that  the  ac- 
tion should  have  been  special,  for  the 
non-delivery  of  the  notes,  and  that  tii- 
dehitaius  OMumpiii  would  not  lie  until 
the  credit  had  expired. 

Hbld,  that  the  sale  and  delivery  of  (he 
goods  were  conditional,  and  that  the 
plaintifij,  upon  the  non-compliance  with 
the  conditions  of  sale  by  the  defen- 
dants, might  reclaim  their  goods,  or 
treat  the  sale  as  an  absolute  one,  with- 

'  out  credit,  and  bring  their  action  for 

'  ^e  price  without  delay. 
XHorliea  ei  a/,  v.  Gardner  345 

Se4  EjriDXNCB,  5.  Guaranty,  3.  Hus- 
BANi^and  Wipb.  Monev  Had  and 
RxcEivED.  MoNBT  Paid,  1,2.  Part- 
NBRSHip,2.  Physician.  Principal  2 
and  AoBNT,  Rblbasb.  Ships  and 
Shipping,  10.  Stocks,  1, 4.  Tres- 
pass. 

ATTORNEY. 
See  LuNACT. 

AUCTIONEERS. 


See  Assumpsit,  6. 

AUTHORITY. 
See  Covenant,  1.    Stocks,  1. 

AVERMENTS. 

See  Damages.  Insolvents'  Discharge, 
3,  4.  Pleas  and  ^  Pleading,  1. 
Tender. 

AWARD. 


3. 


1.  The  plaintiff  by  a  contract  in  writing, 
agreed  to  **inake  and  complete"  for 
the  defendant  a  steam-engine,  which  he 
vearranted  against  *'  ordinary  wear"  for  4. 
the  space  of  sixty  days.  Afler  the  en- 
gine was  delivered,  repairs  were  made 


upon  it  by  the  pkintiff,  for  whidi  he 
brought  an  action  of  asaumpsit.     ll 
the  trial  the  defendant  set  up  an  award 
in  his  defence,  and  insisted  tliat  all 
matters  in  controversy  between  himsetf 
and  the  plaintiff  had  been  submitted  to 
an  arbitrator.     The  award  was  not  ac- 
companied by  any  stdnmssiath  and  the 
plaintiff  was  permitted  to  call  the  arbi- 
trator to  prove  that  the  submission  M 
not  embrace  the  claims  for  whkh  this 
action  was  brought.     Held,  that  as 
the  submission  was  by  parolt  and  as 
the  award  did  not  in  terms  cover  all 
matters   in    controversy   between  tiae 
parties,  the  evidence  of  the  arbitrator 
to  show  what  the  matters  submitted 
were,  was  rightfuUy  admitted. 
Birkbeck  v.  ^rroirf,  51 

.  It  having  been  proved  by  tike  plaintiff 
that  the  defendant  had  offered  \am  a 
certain  sum  to  settle  the  ccmtroversy 
between  them,  the  defendant  produced 
a  copy  of  a  letter  from  himself  to  the 
plaintiff,  explanatory  of  that  offer.  Hie 
writing  was  excluded  by  the  presiding 
Judge*  but  the  defendant  was  permit- 
ted to  prove  the  fact,  that  he  had  made 
such  a  communication.  Hkli>,  ^ 
the  testimony  thus  offered  by  the  de- 
fendant, being  in  effect  his  own  decla- 
rations, was  rightfully  rejected.       id. 

The  arbitrator  testified  that  when  (he 
parties  were  before  hims  a  bill  was 
presented  specifying  the  accounts  sub- 
mitted ;  a  copy  of  which  he  transmit- 
ted to  the  plaintiff,  accompanied  by  tbe 
award :  but  the  plaintiff  denied  that 
the  account  was  recei|[ed  by  him. 
Held,  that  the  plaintiff  was  not  thereby 
precluded  from  introducing  other  evi- 
dence as  to  the  items  of  his  ciainis, 
unless  the  defendant  could  show  that 
the  account  came  into  his  poaaesaion, 
or  under  his  control.  Id. 

The  defendant  offered  to  show  what 
articles  enter  into  the  composition  of 
a  <*  complete  steam-engine"  and  that 
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many  of  those  embraced  in  the  plain-  BARRATRY. 

tiflPs  bill  were  of  that    description. 

Xhis  evidence  was  excluded  by  the  Notwithstanding  the  clause  in  a  policy  of 

presiding  Judge,  and  his  decision  was      insurance,  whereby  the  insured  warrant 

AeU  to  be  correct  -.      .t..     ..  ^      ^ 


Id. 


5.  The  Judge  charged  the  jury  that  the 
award  was  conclusive  as  to  every  thing, 
which  had  been  submitted:   and  left 
them  to  say  whether  the  items  of  the 
present  claim  had  been  before  the  ar- 
bitrator or  not.     If  they  had;  then  that 
their  verdict  should  be  for  the  defen- 
dant ;  but  if  they  had  not,  then  that  their 
verdict  would  be  for  the  plaintiff.  That 
bj  the  agreement  between  the  parties, 
the  plaintiff  was  bound  to  make  good 
all  damages  to  the  steam  engine  arising 
from  ordinary  wear,  for  the  space  of 
sixty  days  ;  and  that  if  any  of  the  pre- 
sent charges  were  of  that  kind,  they 
were  to  be  excluded  from  the  account; 
Hbld,  that  the  charge  and  ruling  of  the 
Judge  were  in  all  respects  correct ;  but 
the   jury  having  found  a  verdict  for 
(IS926,43,  in  favor  of  the  plaintiff,  it 
was  set  aside  (^on  payment  of  costs  by 


the  property  '*  free  from  any  charge, 
"  damage  or  loss,  which  may  arise  in 
^*  consequence  of  a  seizure,  or  deten- 
"  tion  for,  or  on  account  of  any  iUicit, 
^'  or  prohibited  trade,''  the  underwriters 
are  liable  for  the  consequences  of  an 
illicit  traffic,  barratrously  carried  on  by 
the  master  and  crew,  at  a  foreign  port, 
without  the  knowledge  or  privity  of 
the  owners,  whereby  the  property  in- 
sured is  seized,  and  becomes  forfeited 
by  the  laws  of  the  country. 
Dunham  ^  fVadsworih  v.  The  Jhne- 
ricanlns.  Co,  422 

BILL  IN  CHANCERY. 

See  Witness,  2. 

BILL  OF  EXCEPTIONS. 
See  Pbactice,  1,  2,  5. 

A«  A.f.r.A^  *<      ^  -VvT ^rc  ^^^^^  OF  EXCHANGE. 

too  detendant)  upon  the  ground  that 

whstantud  justice  had  not  been  done  The  defendant,  residing    in    Dutchess 
to  the  defendant  Id.      County,  drew  an  order,  payable  on  de- 

mand,  in  favor  of  the  plaintiff,  for  100 
See  Aebitbation  Bond.  New  Tkial,  I.      dollars,  on  one  Ring,  the  master  of  a 

sloop,  by  whom  he  was  in  the  habit  of 

sending  his  produce  to  market.      The 

jg  order  was  not  negotiable,  nor  was  it 

presented  until  nearly  six  years  after 

its  date ;  and  in  the  mean  time,  various 

BANE.  settlements  had  taken  place  between 

the  plaintiffs  and  the  drawee. 
See  Paomissort  Notes,  3.     Lunacy.  Held,  that  if  the  draft  was  to  be  consi- 


HusBAKD  and  Wii^. 
BANKER'S  CHECK. 

See  Bills  of  Exchangs.   Restiuining 

Act. 

BANK  NOTES. 


See  Special  Agreement. 


vol.  ii. 


83 


d«red  as  an  inland  bill  of  exchange, 
the  drawer  was  discharged  by  the  laches 
of  the  holders ;  but  if  it  were  treated 
as  a  mere  banker's  check,  dien  that  a 
presentation  for  payment,  at  any  time 
before  suit  brought,  would  be  sufficient, 
unless  the  drawer  could  show  injury 
from  the  delay:  Held  also,  that  the 
consideration  of  the  order,  whether 
check  or  bill,  could  be  inquired  into» 
between  the  original  parties ;    and  as 
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the  defendant  contended^  that  the  order 
was  drawn  for  the  mere  accommodation 
of  the  plaintiflb,  the  court  ordered  that 
question  to  be  submitted  to  a  jury. 
Eliing  V.  Shook,  459 

See  HoKET  Paid,  1,  2. 

BILL  OF  LADING. 

See  TroteBy  2,  3, 4,  5. 

BILLS  OF  PARTICULARS. 

See  Award,  3. 

BILL  OF  SALE. 

See  Ships  and  Suifping,  2,  4. 

BOOKS. 

See  Ships  and  SHiPPiNOf  6,  9. 

BOND. 

The  bond  required  by  the  12th  sect,  of 
the  judiciary  act  of  1789,  upon  the  re- 
moval of  a  cause  from  a  state  court 
into  the  Circuit  Court  of  the  United 
States,  is  a  joint  and  several  bond,  which 
must  be  offered  at  the  time  pointed  out 
in  the  act. 
Roberts  w.  Carringlon,  660 

See  Arbitration  Bond,  1.  Insol- 
vents^ Discharge,  7.  Respon- 
dentia. 

BREACH   OF  CONTRACT. 
See  Special  Agreement. 


CASE  MADE. 
See  Practice,  1,  2. 


CAUSE  OF  ACTION. 


See  Pleas  and  Pleading,  1. 

CERTIFICATE. 

See  Stocks,  3. 

CERTIORARI. 
See  Infancy. 

CHARTER  PARTY. 

1.  Iq  an  action  of  covenant  on  a  charter- 
party,  the  declaration  set  forth,  thai 
the  defendant  had  stipulated  ^t  ja 
vessel,  of  which  he  was  the  owner, 
should  perform  a  voyage  firom  N.  Y.  to 
Omoa  and  back  for  the  plaintifll  That 
all  the  covenants,  on  the  part  of  the 
plaintiff  were  performed ;  but  that  said 
vessel,  instead  of  proceeding  to  Omoa, 
put  into  the  port  of  Norfolk,  axid  that 
the  defendant  did  not  despatch  her 
thence,  but  neglected  and  refused  so 
to  do,  contrary  to  the  effect  of  tbe 
charter-party. 

Tbe  defendant  pleaded  six  special  pkas 
in  bar.  The  first  and  second,  set 
forth  in  substance,  that  the  vesse!, 
while  proceeding  on  her  voyage,  was 
so  much  damaged  by  the  perils  of  the 
seas,  that  she  put  into  Norfolk,  as  a 
port  of  necessity,  where  the  plaintiff 
took  possession  of  the  cargo,  and  of 
the  same  ever  afterwards  retained  pos- 
session. 

The  fourth  plea,  after  admitting  the 
charter-party,  the  sailing  of  the  vessel, 
and  that  she  put  into  Norfolk,  &c, 
alleged  that  said  vessel,  while  prose- 
cuting her  voyage,  was  so  much  da- 
maged by  the  perils  of  the  seas,  that  it 
became  necessary,  that  she  should  pot 
into  the  nearest  port,  and  thatlVoifblk 
was,  accordingly  selected  as  a  port  of 
necessity.  That  while  there,  the  said 
vessel  was  examined,  to  ascertain  what 
repairs  were  requisite  to  enable  her  to 
proceed  on  her  voyage,  when  it  was 
found  necessary,  for  the  benefit  of  all 
concerned,  that  she  should  be  sold,  that 
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slie  was  sold  aocordtngly,  **and  so, 
**  and  not  otherwise,  the  said  voyage, 
**  was,  by  the  mere  perils  of  the  sea, 
*•  broken  up." 
Tlie  fiflh  and  sixth  pleas  alleged,  that  the 


otherwise,  the  voyage  aforesaid,  was, 
by  the  mere  perils  of  the  sea,  broken 
up  and  prevented,  ^'  absque  hoc^  that 
the  said  vessel  ought  to  have  proceed- 
ed on  her  said  voyage,"  &c. 


plaintiff  ought  not  to  maintain  his  ac-  To  this  plea  the  plaintiff  replied,  admit- 


tion,  because  the  cargo^  mentioDed  in 
the  declaration,  belonged  to,  and  was 
laden  on  board  of  said  vessel,  for  one 
J'ohn  lAvingj  for  whom  said  charter- 
party  was  made  by  the  defendant,  as 
his  agent,  as  appeared  by  the  oyer 
thererf. 
Upon  demurrer  to  these  pleas,  the  plain' 
tiff  had  judgment  upon  the  first,  se- 
cond, fiRh  and  sixth,  and  the  defendant 
upon  ihe  fourth. 
Wheelwright  v.  Beersi 


2.  The  declaration  in  this  case,  (the 
same  mentioned  in  the  preceding  one,) 
set  forth  a  charter-party,  whereby  the 
defendant  stipulated,  that  the  brig 
Champion,  of  which  he  was  the  owner, 
should  perform  a  voyage  from  N.  Y. 
to  Omoa  and  back,  for  the  plaintiff.  It 
then  averred  a  performance  of  all  the 
covenants  on  the  part  of  the  plaintiff. 


ting  the  injury  to  the  vessel,  the  putting 
into  Norfolk,  and  the  breaking  up  of 
the  voyage  there,  but  averred  £at  the 
voyage  was  not  broken  up  by  the  mere 
perils  of  the  sea,  &c.,  "  cSbsque  hoc^ 
''that  the  vessel    was  examined  at 
''  Norfolk,  to  ascertain  the  repairs  ne- 
cessary to  enable  her  to  proceed  on 
her  voyage,"  &c.,  as  alleged  by  the 
defendant,  and  concluding  to  the  coun- 
try. 
382  Held,  that  the  issue  joined  by  these 
pleadings,  was  upon  the  fact  stated  in 
the  inducement  to  the  plea,  whether  the 
voyage  in  question  was  broken  up  by 
the  mere  perils  of  the  sea ;  and  that  it 
involved  necessarily,  an  inquiry,  as  to 
the  seaworthiness  of  the  vessel ; — the 
special  traverse  in  the  plea,  and  in  the 
replication  being  considered  immate- 
rial and  informal. 
Wheehoright  v.  Beers^  391 


and  assigned,  as  a  breach  of  the  de- 
fendant's covenant,  that  the  vessel  did  3.  The  jury  having  returned  a  verdict  in 
not  proceed  to  Omoa,  but  put  into      favor  of  the  plaintiff  upon  this  issue,  it 


Norfolk.  That  the  defendant  did  not 
despatch  her  thence,  but  neglected  and 
refused  so  to  do,  contrary  to  the  effect 
of  the  charter-party. 
The  defendant  interposed  a  special  plea, 
admitting  the  charter-party,  the  sailing 
of  the  vessel,  and  that  she  put  into 
Norfolk ;  but  averring  that  said  vessel 


was  also  held,  that  the  rule  of  da- 
mages to  be  adopted, was  the  difierence 
between  the  prime  cost  of  the  cargo  at 
New- York,  and  the  net  amount  for 
which  the  goods  were  actually  sold 
after  the  voyage  was  broken  up,  no 
notice  being  taken  of  the  loss  of  the 
market  at  Omoa.  Id: 


was  so  much  damaged  by  the  perils  of 

the  sea,  that  it  became  necessary  that  4.  The  defendant  chartered  a  vessel  of 

she  should  put  into  the  nearest  port,      the.  plaintiff,  for  a  voyage  from  New- 


and  that  she  accordingly  put  into  Nor- 
folk, as  a  port  of  necessity.  That 
while  there,  she  was  examined  for  the 
purpose  of  ascertaining  what  repairs 
were  requisite  to  enable  her  to  proceed 
on  the  voyage,  when  it  was  found  ne- 
cessary, that  she  should  be  sold  for  the 
benefit  of  all  concerned, — ^that  she  was 
sold    accordingly,  and    so,  and  not 


York  to  Gibraltar,  thence  to  Santa 
Cruz,  in  the  Island  of  Teneriffe,  thence 
to  Havannah,  and  from  H.  back  to 
New- York.  In  an  action  upon  the 
charter-party,  the  declaration  averred 
a  general  performance  of  the  voyage 
described  in  it,  and  also  a  specific  and 
particular  performance,  alleging  that 
the  vessel  proceeded  to  Gibraltar  and 
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to  Vera  Cruz*  thence  to  Havaooah, 
ftc. 

At  the  trialy  it  appeared  that  the  defen- 
dant put  a  supercargo  on  board  the 
vessel,  who.acted  as  his  agent  during 
the  voyage.  That  the  vessel  arrived 
at  Santa  Cruz,  as  stated  in  the  decla- 
ration ;  but  instead  of  proceeding  di- 
reethf  to  Havannah  from  Vera  Cruz, 
she  first  went  to  Oraioivcij  (a  port  on 
the  west  side  of  Teneriffe,)  at  the 
request  of  the  supercargo,  and  for  the 
benefit  of  the  defendant,  and  from 
thence  to  Havannah. 

Held,  that  the  declaration  was  supported 
substantially  by  this  proof,  and  that 
there  was  no  variance  to  furnish  ground 
for  a  nonsuit.  Held  also,  that  the 
declarations  of  the  supercargo  accom- 
panying his  acts,  might  be  given  in 
evidence  as  part  of  the  res  gesl(By  he 
being  the  agent  of  the  defendant. 
HiggiM  V.  Solomani  482 

See  Trover,  2, 3,  4, 5. 


See  Bills  of 

and  Wife. 
Act. 


CHECK. 

Exchange.       Husband 
Lunacy.     Restiiaining 


CHRISTIAN  NAME. 
iSee  Misnomer. 

COMMISSION. 

Where  a  party,  upon  an  affidavit,  sets 
forth  the /acf9,  which  he  wishes  to  es- 
tablish under  a  commission  to  a  foreign 
country,  and  shows  that  those  f^cts 
can  only  be  proved  by  persons  in  the 
employment  of  his  antagonist,  whose 
names  are  unknown  to  him,  the  court 
will  either  permit  the  commission  to 
issue  generally  without  the  names  of 
the  witnesses,  or  grant  a  slay  of  pro- 
ceedings until  their  names  can  be 
ascertained. 
Shaffer  v.  Wikox,  602 


COMPROMISE. 
See  Award,  2. 

CONDITION. 

iSfee  Assumpsit,  6.  Plsa.8  and  Puio- 
ino,  1.     TaovEB,  2, 3, 4,  5. 

CONDITION  PRECEDENT. 

See  GuAEANTT,  2.     Trovbr,  2, 3, 4  5. 

CONDITIONAL    SALE. 

See  TaovEK,  2,  3,  4, 5. 

CONSIDERATION. 

1.  The  payment  o^part  of  a  debt  dme^  is 
no  consideration  to  support  a  pnMsiise 
to  give  further  time  for  ^e  payment  of 
the  balance. 

HaU  4-  Moniross  v.  Constaai^       185 

2.  Although  a  promise  to  pay  a  sum  of 
money,  founded  upon  the  foibearingto 
prosecute  a  suit,  which  could  not  be 
maintained,  is  void,  for  want  of  con- 
sideration ;  yet,  the  defendant,  in  or- 
der to  avail  himself  of  such  a  defence, 
roust  shoyi-  conclumelyj  that  the  suit, 
which  was  the  foundation  of  the  pro- 
mise, could  not  have  been  prosecuted 
to  effect. 
Gould  V.  ^rmsirang^  266 

3.  The  plaintiffs,  as  the  holders  of  ceclain 
notes  or  memorandums,  payable  to 
bearer,  brought  an  action  of  assmnp- 
sit,  to  recover  their  amount  At  the 
trial,  the  defendant  offered  to  show 
that  the  notes  were  given  for  a  consi- 
deration, made  unlawful  by  an  act  of 
congress ;  but  he  offered  no  eritfence 
to  prove  tiiat  the  plaintifi  were  ac- 
quainted with  the  consideration  Cor 
which  the  notes  were  given.  Hieu>« 
that  as  the  act  of  congress  did  not 
make  the  notes  voidj  the  evidence  of- 
fered by  the  defendant,  to  defeat. the 
roc  ovcry ,  was  inBdmissible.  ^^ 
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4.  In  an  action  for  the  breach  of  the  de- 
fendant's contract  to  sell  and  deliver 
certain  goods  to  the  plaintifT,  the  pro- 
mts of  the  latter  to  accept  the  goods 
and  pay  for  them,  is  a  good  considera- 
tion for  the  defeodant's  promise  to  de- 
liver them. 
¥rhHe  V.  Demilt,  405 

See  Bills  of  Exchange.  Guaranty. 
Insolvents'  Discharge,  6.  Money 
Had  and  Received,  3.  Release. 
Special  Agreement.  Stocks,  4. 
Surety,  !« 2. 

CONSPIRACY. 

1.  In  an  action  upon  the  case,  in  the  na- 
ture of  a  conspiracy,  the  declaration 
alleged  a  combination  among  the  de- 
fendants, for  the  purpose  of  defrauding 
the  plaintifis  of  certain  merchandise, 
under  color  of  a  purchase  of  it  by  the 
defendant,  Lawrence,  that  it  might  be 
converted  to  the  benefit  of  Davis,  and 
described  the  various  acts  whereby  the 
fraud  was  to  be  perpetrated.  Some  of 
these  acta  were  charged  to  have  been 
done  by  aU  the  defendants,  and  others 
by  one  or  two  of  them,  but  all  in  pur- 
suance of  the  original  combination. 
Upon  demun-er  to  the  declaration, 
(both  general  and  special,)  it  was  held, 
that  whatever  is  done  in  pursuance  of 
a  fraudulent  combination,  by  any  of 
the  parties  concerned  in  it,  may  be 
averred  to  be  the  act  of  alL  That  the 
conspiracy  is  only  important  as  it  gives 
a  character  to  the  acts  of  the  parties  to 
it,  and  charges  them  with  the  legal 
consequences  of  such  acts. 
Tappan  et  al  v.  Powers  et  al^         277 

2.  In  all  cases  where  fraud  on  the  part 
of  the  defendant  is  averred,  and  da- 
mage to  the  plaintiff  as  the  conse- 
quence of  it,  an  action  will  lie.  And 
where  the  declaration  sets  forth  a  con- 
spiracy, the  act  of  each  defendant, 
done  in  furtherance  of  its  objects,  may 
be  stated  to  have  been  done  tndivi" 


dvaUy  :  and  such  act,  in  judgment  of 
law,  is  the  act  of  ail;  the  gist  of  iho 
action  being  the  damage  to  the  plain- 
tiff, and  not  the  conspiracy.  Id. 

CONTINUING  GUARANTY. 

See  Guaranty,  2. 

CORPORATION. 
See  JVW  iiel  Corporation. 

CONTRACTS. 

See  Assumpsit.  Consideration.  Co- 
venant. Respondentia.  Special 
Agreements,  1,  2.    Tender. 

COSTS. 

See  Evidence,  1.     New  Trial,  1. 
Practice,  4,  7,  8, 10. 

COVENANT. 

1.  The  plaintiffs  entered  into  a  covenant 
with  the  defendants,  whereby  they 
stipulated  to  build  and  finish  the  Ma- 
sonic Hall,  in  the  city  of  New- York, 
within  a  certain  period,  under  a  penalty 
of  thirty  dollars,  as  liquidated  damages 
for  each  and  every  day  the  work  should 
remain  unfinished  af\er  the  stipulated 
time.  Held,  that  by  the  true  con- 
struction of  the  covenant,  the  building 
was  not  to  be  finished  absolutely  within 
any  stipulated  period ;  but  if  not  com- 
pleted by  the  time  fixed,  the  plaintifils 
were  liable,  for  each  day's  delay, 
to  the  amount  of  the  liquidated  da- 
mages. 

Famham  S^  Pollard  v.  Ross  et  alt  167 

2.  The  plaintiffs  completed  the  building 
within  the  specified  time,  with  the  ex- 
ception of  the  front  doors,  and  a  certain 
stair-way.  Those  would  have  been 
completed  also,  but  for  the  defendants 
themselves,  who  made  certain  altera- 
tions in  their  plan  of  the  stairs^  and 
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delayed  the  finishing  of  the  doors.  In 
an  action  upon  the  covenant  for  the 
contract  price  of  the  work,  it  was  held, 
that  this  proof  supported  the  averment 
of  performance  on  the  part  of  the 
plaintifis,and  that  the  defendants  could 
not  interpose,  as  a  defence,  a  delaj 
occasioned  by  their  own  acts.     As  the 

Slainti^  would,  but  for  the  defendants, 
ave  completed  the  building  within  the 
specified  time,  their  conduct  was  tanta- 
mount to  an  averment  of  performance 
on  their  part,  and  a  refusal  by  the  de- 
fendants, which  are  held  to  be  equiva- 
lent to  and  actual  performance.      id. 

8.  In  an  action  of  covenant,  it  appeared 
that  one  Pepper  hired  a  house  of  the 
plaintiff,  and  that  the  defendant  agreed 
to  become  his  surety  for  the  payment 
of  the  rent.  P.  executed  a  covenant 
under  seal  for  the  payment  of  the  rent, 
and  the  defendant  on  the  same  paper, 
executed  an  agreement  also,  under 
seal,  to  be  his  surety,  but  there  was  no 
witness  to  the  signature  of  either. — 
Pepper  took  the  paper  containing  both 
agreements,  for  the  purpose  of  deliver- 
ing them  to  the  plaintiff,  who,  upon 
inspection,  objected  to  the  form  of  the 
execution  of  the  covenant  by  P.,  be- 
cause there  was  no  witness  to  his 
signature.  P.  therefore  erased  his 
signature,  and  wrote  his  name  anew, 
in  the  presence  of  a  witness,  who 
signedit,  and  the  paper  was  then  deli- 
vered by  P.  to  the  plaintiff.  The 
defendant  was  not  present  at  this  trans- 
action, nor  did  he  know  any  thing  of 
it ;  but  being  sued  upon  his  guaranty, 
he  contended  that  the  erasure  of  the 
signature  of  P.,  under  the  circumstan- 
ces of  the  case,  discharged  him  as 
surety. 

Held,  that  the  signing  and  sealing  of  the 
covenant  anew  by  P.,  was  to  be  consi- 
dered as  an  original  execution  and 
delivery  of  it.  That  the  defendant,  by 
signing  the  guaranty  on  the  covenant 
itself,  and  entrusting  it  to  P.,  thereby 
gave  him  authority  to  complete  the  de- 


livery of  both  instruments.  That  them 
was  no  alteration  in  the  terms  of  the 
contract,  whereby  the  surety  coold  be 
prejudiced,  and  that  he  was  therefore 
bound  by  it. 
Dtuenberry  v.  O"  Shields.  379 

4.  A  covenant  made  by  J.  W.  as  agemi 
for  J.  L.,  will  support  an  action  in  tfae 
name  of  the  former,  although  he  his 
no  interest  in  the  subject  of  it ;  and 
the  declaration  may  allege  the  damage 
to  have  been  sustained  by  J.  W. 
Wheelwright  v.  Beers,  391 

See  Charter  Party.    AssxrMFsiT  4. 

COYERTURE. 

See  Husband  and  Wife. 

CREDIT. 

See  GUARANTT. 

CUMULATIVE  EVIDENCE. 
See  New  Trial,  3. 

CUSTOM  HOUSE. 
See  Ships  and  Shipfing,  1. 


D 

DAMAGES- 

The  first  four  counts  of  the  declaration, 
stated  the  damages,  resulting  from  the 
breach  assigned,  to  consist  in  a  Joss  of 
the  profits  of  the  purchase ;  but  there 
was  a  general  averment  of  pecumary 
damage  at  the  conclusion  of  these,  as 
well  as  the  common  counts.  Upon^ 
demurrer  to  the  first  four  counts,  for 
the  want  of  proper  averments  of  tender 
and  damage,  it  was  held  that  the  al- 
legation of  special  damage  at  the  end 
of  each  count  might  be  considered  as 
surplusage,  and  tliat  the  general  aver- 
ment of  damage,  at  the  conclusion  of 
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the  declaratioDf  was  applicable  to  each 

separate  count. 

White  y.  DmUi,  405 

See  Chabter  Party,  3.     Covenant, 

1,  2,  3. 

DEBT. 

See  Arbitration  Bono.   Gaming.   In- 
solvents' Discharge,  7. 

DEBT  ON  JUDGMENT. 

1.  If,  to  an  action  of  debt,  on  a  judgment, 
obtained  in  another  state,  the  defendant 
plead,  that  he  *'  was  never  an  inhabi- 
"tant  of,  or  resident  in"  the  state 
where  the  judgment  was^  rendered, 
'*nor  within  the  jurisdiction  of  its 
"  courts ;"  that  "  the  original  process 
"  was  never  served  upon  him  person- 
•*  ally,"  and  that  he  "  never  appeared 
*^to  the  suit,  nor  had  notice  of  the 
^^  same :"  the  plaintiff  cannot  set  up, 
by  way  of  estoppel,  in  his  replication, 
that  the  **  judgment  record  declares 
'^and  avers,"  that  the  defendant  did 
appear ;  but  must  take  issue  t^on  the 
fact  of  his  appearance  in  the  court, 
which  rendered  the  judgment. 
Harrod  v.  Barreito  et  a/.,  302 

2.  To  an  action  of  debt,  on  a  judgment 
obtained  in  the  state  of  Alabama,  the 
defendant  pleaded,  that  he  was  not 
within  the  jurisdiction  of  the  court,  at 
the  time  of  the  suit,  upon  which  the 
judgment  was  obtained,  was  com- 
menced, nor  at  any  time  afterwards ; 
that  he  did  not  appear  to  said  suit  in 
person,  nor  authorize  any  one  to  ap- 
pear for  him,  and  that  he  bad  no  no- 
tice of  the  pendency  of  the  suit  until 
after  the  judgment  was  obtained. 

The  plaintiffs  replied,  that  by  a  law  of 
Alabama,  it  is  enacted,  "  that  when  a 
'*  writ  shall  be  issued  against  a/Z  the 
^<  partners  of  any  firm,  service  of  the 
'*  same  on  any  one  of  them,  shall  be 
"deemed  equivalent  to  a  service  on 


*<  aZi,  and  the  plaintiff  may  file  his  de- 
*'  claration  and  proceed  to  judgment,  as 
"  if  the  writ  had  been  served  on  each 
^*  defendant^  and  the  judgment  shall  be 
**  equally  valid  and  effectual  on  all  the 
**  defendants."  That  the  cause  of  ac- 
tion, upon  which  said  judgment  was 
obtained,  was  a  bill  of  exchange,  drawn 
by  the  defendants,  under  their  co-part- 
nership firm;  that  they  were,  at  the 
time  of  the  drawing  of  said  bill,  co- 
partners, having  a  house  of  trade  esta- 
blished at  Mobile;  that  the  writ  on 
which  said  judgment  was  obtained  was 
issued  against  all  the  defendants,  as 
co-partners ;  and  that  it  was  personally 
served  on  the  defendant,  Niles,  in  the 
county  of  Mobile. 
The  defendant  rejoined,  that  the  co- 
partnership had  been  dissolved  before 
the  suing  out  of  the  writ,  and  speci- 
ally traversed  the  allegation,  that  the 
writ  was  served  on  I^iles  during  the 
continuance  of  the  co-partnership. 
Upon  demurrer  to  the  rejoinder,  it  was 
HELD,  that  the  replication  was  bad* 
That  the  law  of  Alabama  could  not 
give  jurisdiction  over  the  person  of  the 
defendant,  who  was  not  within  that 
state ;  and  that  the  judgment  did  not, 
therefore,  bind  him  personally,  nor 
subject  his  separate  property  to  its 
power. 
fVHson  and  HaUett  v.  JStUs  et  dl.y  358 

3.  An  action  of  debt,  in  this  court,  will 
lie  upon  a  judgment  obtained  in  the 
Marine  Court.  And  where  the  decla- 
ration alleged,  that  the  plaintiff,  ^*  le^ 
"  vied  his  certain  plainP^  in  the  Marine 
Court,  against  the  defendant,  for  a 
cause  of  action  arising  within  its  juris- 
diction, and  such  proceedings  were 
had,  that  a  judgment  was  obtained, 
&c.,  a  demurrer  to  it,  for  want  of  ju- 
risdiction, as  manifested  by  the  pleads 
ing,  was  held  to  be  not  well  taken. 
Bennet  v.  Moody,  471 

4.  Although  the  first  process  in  the  Ma- 
rine Court  is  by  summons  or  warraat. 
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it  docs  not  follow,  from  this*  that  such 
process  may  not  be  founded  upon  a 
plaint  proviouslj  filed.  But  if  other- 
wise) then  the  words,  ^Meyied  his  cer- 
tain plaint,^  are  to  be  taken  as  tanta- 
mount to  ^  commenced  his  suit,''  or 
**  impleaded  the  defendant ;"  either  of 
which  would  be  sufficient,  Dftma  facte^ 
to  show,  that  the  court  haa  jurisdiction 
over  the  defendant's  person.  IJL 

See  Abatement.     Ihsoltents'   Dis- 
charge. 

DEBTOR  and  CREDITOR. 


DEMAND. 

See  Application    ov   Payments,   2. 
Promissort  Notes,  3, 4. 

DEMURRER. 

Su  Abatement.  Arbitration  Bond, 
2.  Conspiracy,  1,  2.  Damages. 
Debt  on  Judgment,  1, 3, 3.  Gene- 
ral Issue:  Insolvents'  DtscHABGR, 
1,2,3,6.  Insurance,  1,2.  Nultiel 
Corporation,  1.  Pleas  and  Plead- 
ing, 1.  Practice,  11.  Rbspondeii- 
TiA.     Special  AGREBMENTflf  3>. 


See  Application  of  Payments,  1, 2.       DEPARTURE  IN  PLEADING. 


DECLARATIONS. 

See  Charter   Party,  4.    Partner- 
ship 1. 

DEED. 

The  only  fraud,  which  can  be  pleaded, 
at  tow,  to  avoid  a  deed,  is  fraud  in  its 
execuiion;  such  as  a  fraudulent  read- 
ing of  it,  or  the  substitution  of  one 
instrument  for  another,  or  the  obtain- 
ing, by  some  device,  such  an  instru- 
ment as  the  party  did  not  intend  to 
give. 
BeUkn  v.  Damee^  433 

See  Ships  and  Shipping,  2. 

DEFAULT. 

See  Practice,  3. 

DEFEASANCE. 

See  Ships  and  Shipping,  1,  4. 

DEFENDANTS'  JOINT. 

See  Ships  and  Shipping,  5. 

DELAY. 


See  Insolvents'  Disckaugsv  6. 

DEPOSIT. 
See  Lunacy.    Husband  and  Wm. 

DESCRIPTION. 
5ee  InsuramcEs  9,  10. 

DEVIATION. 

See  Respondentia. 

DILIGENCE. 

See  Promissory  NoTfi8t2. 

DISCHARGE. 

See  Insolvents'  Discharge,  1, 2, 3,4, 
5.     Ships  and  Shipping,  10. 

DISCOUNT. 

See  Special  Agreement. 

DISCOVERT. 

See  Practice,  6. 

DOUBLE  PLEAS. 


See  Surety,  1,  2. 


See  Practice*  3. 


INMJX. 
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DRAFT. 
See  Bills  or  Exchange. 

DUPLICITY  IN  PLEADING. 
See  Insolvents'  Discharge,  6. 


ENLARGED  TIME. 
See  Arbitration  Bond,  1, 2. 

ESTOPPEL. 
See  Debt  on  Judgment. 

EVIDENCE. 

1 .  The  mortgagor  of  a  vessel  is  a  compe- 
tent witness  for  the  mortgagee,  who  is 
sued  as  awner^  to  show  the  nature  of 
the  transfer,  and  to  prove  that  a  con- 
veyance, apparently  absolute,  was  in 
fact  conditional.  His  interest  in  the 
suit  is  balanced,  and  as  the  mortgagee, 
if  liable  at  all,  is  liable,  either  as  own- 
er, or  as  mortgagee  in  fossesiion^  the 
mortgagor  would  not  be  responsible  to 
him  lot  eottSi  it  being  the  duty  of  the 
mortgagee,  under  such  circunutancea^ 
to  pay  for  the  repairs  in  the  first  in- 
stance, without  suit. 

Rmg  4*  MtJ>ramara  v.  Franklin^       I 

2.  If  improper  evidence,  objected  to  at 
the  trial  of  a  cause,  be  permitted  by 
the  Judge  to  go  to  the  jury,  the  verdict 
will  be  set  aside  and  a  new  trial  grant- 
ed, notwithstanding  there  was  sufficient 
competent  testimony  to  warrant  the 
finding  of  the  jury,  and  to  sustain  their 
verdict. 

JSnthoine  4*  Maraia  v.  Coii,  40 

3.  In  proving  an  account  of  sales  made 
by  the  plaintifis  for  the  defendant,  cer- 
tain letters  from  the  former  to  the  latter 
VOL.  n. 


were  read  to  the  jury,  with  the  permis- 
sion of  the  presiding  Judge,  not  as 
evidence  of  the  facts  therein  contained, 
but  as  notice  of  facts  which  might  be 
binding  upon  the  defendant,  if  his  as- 
sent to  them  could  be  proved.  Held, 
that  these  letters  came  within  the  rule 
which  excludes  a  party  from  testifying 
in  his  own  favor,  and  were  improperly 
admitted.  Held  also,  that  although 
the  verdict  in  all  probabilitv  woidd 
have  been  the  same  without  the  letters 
as  with  them,  still  a  new  trial  must  bo 
granted,  because  the  effect  of  the  im- 
proper evidence  upon  the  jury,  could 
not  be  known  by  the  court.  Id* 

4.  If  evidence,  competent  at  the  time  it  is 
offered,  be  objected  to,  and  the  objec- 
tion overruled,  become  tncompetent 
~by  subsequent  proof,  the  objection 
must  be  renetoed,  or  the  party  making 
it  will  be  deemed  to  have  waived  his 
right  of  excepting. 
Mitchell  V.  RouUtone  ^  Stickney^  851 

6.  A  joint  assumpsit,  against  two  defen- 
dants, cannot  be  supported  without 
evidence,  expressed  or  implied,  that 
both  have  assented  to  the  contract  If 
one  of  the  defendants  is  liable  to  tho 
plaintiff*,  and  the  other  tidmits  a  joint 
liability  with  him,  such  admission  (al- 
though conclusive  as  to  the  party 
making  it)  is  not  sufficient  to  charge 
upon  the  first  defendant  &  joint  liability 
with  the  second.  To  permit  the  con- 
fessions of  the  latter  to  implicate  the 
former,  might  be  to  make  a  contract 
for  him,  to  which  he  never  assented, 
and  its  practical  effect  might  deprive 
him  of  an  important  witness.  /d. 

See  Articles  of  Agreement.  As- 
sumpsit, 1,  4,' 5.  Award,  1,  2,  8, 4, 
5.  Charter  Partt,  4.  Covenant, 
1,  2.  Insolvents'  Discharge,  7. 
Monet  Had  and  Received.  New 
Trial,  2,  3.  Partnership,  i: 
Plene  Administravit.  Resfon- 
84 
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vsnTiA.      Shipi  and  Sai?PiN«9  9« 

S7Q€Ki  h  3.      WiTHBSS,  1,  a. 

EXECUTION. 
Su  Tbovek,  1. 


G 

GAMING. 


FACTOR. 

£m    Tendou   and    PuscHASKXt  It  2. 
Special  Agrsbment»3. 

FALSE  SWEARING. 

See  Insurance,  6. 

FICTITIOUS  PLAINTIFF. 

See  Promissory  Note9»  6. 

FIRE  POLICIES. 

Sf  Insvrancb. 

FOREIGN  JUDGMENT. 

See  Debt  on  Judgment,  1,  2. 

FOREIGN  PLAINTIFFS. 

See  Practice,  8. 

FORFEITURE. 

See  Stocks,  4. 

FRAUD. 


An  action  of  deht^  for  money  bad  and 
received,  in  the  form  authorized  by 
the  second  section  of  tbe  •*  act  to  pre- 
^yent  excessive  and  deceitful  ga- 
•*  ming,"  [1 R.  L.  153,]  will  lie  against 
m  etakehotder^  to  recover  monej  de- 
posited in  bis  hands,  upon  the  event  of 
a  trotting  match :  but  the  limitation  of 
three  months,  prescribed  by  that  act, 
affords  a  bar  to  the  acUon ;  and  if 
pleaded,  will  protect  die  stoibefcoMer, 
as  well  aa  the  winner. 
M'Keen  v.  Coierly.  299 

GENERAL  ISSUE* 

A  plea,  which  amounts  to  the  general 
issue,  is  bad  on  special  demurrert  and 
it  will  amount  to  the  general  issue, 
when  it  shows  a  state  of  facts,  from 
which  it  appears,  that  the  plaintiff  at 
no  time  had  any  cause  of  action.  But 
when  a  plea  is  overruled,  as  equivalent 
to  the  general  bsue,  it  must  be  very 
clear  that  it  is  so. 
Richarde  ^  Shemum  v.  Ci^/er,     201 

See  Nui  tikl  Corpobatioic* 

GOODS  SOLD  and  DELIVERED. 

See  GuabantV,  3. 

GUARANTY. 


&aCoic«PtxACT,  1^2.  Dbbd^Rslbasi. 

SfBCIAL  AOBEBaiBNT,  3. 

FREIGHT. 

See  Tbovbr>  2, 3,  4^  5. 

FUND. 

5m  Monet  Had  and  Rbczivxd^  2. 


1.  The  defendant  executed  the  follow* 
ing  instrument  of  guarant]^  in  favov  of 
the  plaintiff. 

JVeu^Farib,  December  btlh  ISS7. 
«'  Whereas  Noah  Scovell,  of  die  city  of 
"  New-Toi:k,  has  diis  day  passed  to 
''  John  Wheelwright^  of  fhe  said  dtj, 
^  his  three  promissory  notes»  oi  wbidi 
*^the  following  are  correct  copies:" 
(setting  forth  the  same)  ''  amounting 
«^ together  to  $10,590  and  SO  cants; 
"  now  in  pursuance  of  the  understand* 
**  ing  and  agreement  between  &e  wui 
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^«  John  Wheelwright  and  the  said  Noah 
Scovell,  I  do  hereby  guaranty  the 
just  and  full  payment  of  the  said 
notes  to  the  said  John  Wheelwright, 
^  or  his  order,  and  should  any  default 
**  of  pa3rment  thereof  be  made  by  the 
**  said  Scovell,  I  bind  myself  for  the 
**  fiill  amount  of  such  default'* 

The  plaintiff  proved  that  Scovell|  on  the 
26th  of  November,  1827,  came  to  him 
for  the  purpose  of  purcluising  a  quan- 
tity of  barilla,  and  offered  the  defen- 
dant as  a  surety.  That  he  accepted 
the  terms,  sold  the  barilla  to  ScoveU, 
and  on  the  4th  of  December  following, 
delivered  a  part  of  it  to  him.  Scovell 
gave  his  notes  to  the  plaintiff  for  the 
amount  of  the  barilla,  and  about  three 
hours  after  they  were  given,  the  notes 
and  guaranty  were  presented  to  the 
defendant,  who  immediately  executed 
the  guaranty,  and  delivered  it  to  the 
plaintiff. 

Held,  that  this  was  all  one  original  and 
entire  transaction,  and  that  the  sale 
and  delivery  of  the  goods  to  Scovell 
supported  the  promise  of  the  defen- 
dant, as  well  as  the  promise  of  Scovell, 
and  formed  a  good  consideration  for 
both.  Held  also,  that  the  declara- 
tion, (which  counted  on  the  promise  as 
a  coU<Uer€d  one,)  being  according  to 
the  fiicta  of  the  case,  was  correct  in 
its  form,  and  in  all  respects  sufficient. 
Wheelwright  v.  Moored  143 

2.  The  defendant  executed  and  delivered 
to  the  plaintiffs  a  guaranty  in  the  fol- 
lowing words :  "  New- York,  30th 
^  April,  1828. — I  hereby  guaranty  the 
^  payment  of  any  bill  or  bills  of  mer- 
*'  chandise,  Mrs.  P.  has  purchased,  or 
'<  may  purchase  of  E.  P.  C.  &  Co.,  the 
^  said  Mrs.  P.  having  the  privilege  of 
'*  90  days'  credit  on  the  purchases 
*'.  made  by  her, — the  amount  of  this 
*' guaranty  not  exceeding  $200,  and 
**  this  guaranty  to  expire  at  the  end  of 
'*  one  year  from  this  date.'' 
Held,  that  this  instrument  was  a  conti- 
nuing guaranty,  and  applicable  to  any 


goods  delivered  under  it,nol 
Uie  specified  amount,  during  the  pe^ 
riod  limited. 

Clark  4*  Clark  v.  Burdeit,  197 

Held  also,  that  a  demand  of  the  pur- 
chaser, and  notice  to  the  defendant, 
were  not  necessary  as  conditions  pre^ 
cedent  to  the  plainti£&'  right  of  ac- 
tion, /d. 

3.  In  an  action  for  goods  sold  and  deli- 
vered, it  appeared  that  the  defendant 
introduced  one  Mrs.  C.  to  the  plaintiff 
and  directed  him  to  let  her  have  what 
goods  she  should  at  any  time  want, 
and  charge  the  same  to  &tm,  and  he 
would  see  the  plaintiff  paid.  Goods 
were  delivered  accordingly,  ifrom  time 
to  time,  which  were  chained  to  the  de- 
fendant ;  and  Mrs.  C.  made  various 
payments,  which  were  credited  in  the 
account ;  but  a  balance  havingaccrued, 
this  action  was  brought  to  recover  its 
amount  The  Judge  charged  the 
jury,  that  if  the  plaintiff  gave  credit  to 
Mrs.  C,  or  if  the  defendant  limited 
his  responsibility  to  the  firBi  purchase, 
the  verdict  ought  to  be  for  the  defen- 
dant. But  if  they  believed,  that  the 
credit  was  given  originally  to  the  de- 
fendant, if  it  was  unlimited  in  point  of 
time,  and  had  not  been  countermand- 
ed, their  verdict  should  be  for  the 
plaintiff.  The  jury  having  found  for 
the  plaintiff,  the  charge  of  the  Judge 
was  HELD  to  be  correct ;  that  the  case 
was  not  within  the  statute  of  frauds, 
and  that  the  plaintiff  could  recover 
upon  the  common  counts,  for  goods 
sold  and  delivered. 
Graham  v.  O'Aet/,  474 

See  Covenant,  1. 
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HUSBAND  and  WIFE. 

The  wife  of  the  plaintiff  being  entrusted 
by  him  with  certain  sums  of  money, 
and  directed  to  deposit  them  in  some 
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bank  for  safe  keepings  opened  an  ac- 
count with  the  defendants  in  her  own 
name^  and  deposited  the  money  in 
their  bank.  The  defendants  were  not 
aware  at  the  time  of  the  deposits,  nor 
until  the  money  had  been  entirely 
wi^drawn  from  the  bank,  that  the  de- 
positor was  a  married  woman,  and  they 
therefore  gave  her  a  bank  book  in  the 
ordinary  form,  and  prescribed  the 
mode  in  which  her  checks  should  be 
made,  as  she  was  illiterate  and  could 
not  write. 
Under  this  arrangement  the  wife  drew 
out  of  the  bank,  upon  checks  in  her 
own  name,  at  various  times,  the  entire 
sums  deposited, — and  her  husband 
then  discovering  that  his  money  was 
gone,  brought  an  action  of  assumpsit 
against  the  bank,  to  recover  the  amount 
of  the  deposits.  Held,  that  he  was 
not  entitled  to  recover.  That  the  wife, 
being  the  agent  of  the  husband  to  make 
the  deposits,  might  fairly  be  presumed 
to  have  had  authority  to  withdraw 
them ;  but  if  this  were  otherwise,  as 
the  bank  had  no  notice  of  the  agent's 
coverture,  and  as  the  husband  had 
enabled  his  wife,  by  entrusting  her 
with  the  money,  to  do  the  wrong, — 
that  the  loss  accruing  from  her  breach 
of  trust  should  fall  upon  him,  rather 
than  upon  the  bank. 
Dacy  V.  The  Ckemical  Bank,        550 


ILLEGAL  CONTRACT. 

See  Special  Agreement,  2. 

ILLEGAL  TRANSACTION. 

See  Monet  Had  and  Received. 

ILLICIT  TRADE. 

See  Barratrt. 

IMPRISONMENT, 


See  Insolvents^  DiscHASCSt  2,  4. 

INDEMNITY. 
See  Special  AoREBMENTt  2. 

INDICTMENT. 

See  Malicious  Prosecution. 

INDORSER  and  INDORSEE. 

See  Promissory  Notes,  1,  2,  4. 

INDUCEMENT. 
See  Charter  Partt,2.  Practice^  11. 

INFANCY. 

If  upon  the  return  to  a  certiorari,  the 
plaintiff  in  error  rely  upon  infancy, 
disclosed  by  the  record,  as  a  defence, 
it  must  be  specially  assigned  as  error 
infact^  that  the  defendant  in  error  may 
take  issue  upon  it. 
Hanhins  v.  Kingsland^  425 

See  Insolvents'  Discbarge,  6. 

INQUEST. 
See  Practice,  9. 

INQUISITION. 
See  Lunacy. 

installments! 

See  Stocks,  3,  4,  5. 

INSOLVENTS'  DISCHARGE. 

1.  A  plea  of  an  insolvent's  discharge, 
cannot  be  joined  with  a  plea  of  nml 
tiel  record:  but  the  misjoinder  can 
only  be  taken  advantage  of  by  special 
demurrer,  or  by  motion. 
Delavan  v.  Sianion  4*  WiUmr^       190 
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S.  If  a  party  plead  a  judgmenU  he  must 
show  the  certainty  of  it,  setting  forth 
the  parties,  and  the  court  in  which  it 
was  obtained.  And  the  plea  of  an  in- 
solvent's discharge  ought  to  set  forth 
the  action^  in  which  the  debtor  was  im- 
prisoned, the  court  out  of  which  the 
execution  was  issued,  and  the  name  of 
the  creditorupon  whose  application  the 
proceeding  was  instituted.  Jd* 

3*  A  defect  in  the  avennents  of  a  plea,  as 
to  these  particulars,  is  matter  of  sub- 
stance, and  may  be  taken  advantage  of 
by  a  general  demurrer.  Id. 

4.  A  plea  of  a  discharge  under  the  9th 
sec.  of  the  general  insolvent  act,  [1. 
R.  L.  464,]  must  aver  every  fact  ne- 
cessary to  give  jurisdiction  to  the 
officer  granting  it,  and  the  want  of  such 
averments  cannot  be  supplied  by  the 
recitals  contained  in  the  discharge  it- 
self, though  the  discharge  be  set  forth 
at  large  in  the  plea.  By  this  act  it  is 
essential,  in  order  to  give  the  magis- 
trate jurisdiction  over  the  case,  that 
the  debtor  should  have  been  imprison- 
ed for  60  days  upon  execution  in  a  civil 
suit.  A  plea,  therefore,  which  merely 
set  forth,  that  the  debtor  was  impriaan-' 
ed  for  60  days  and  upwards,  on  civil 
suit,  was  held  to  be  insufficient. 
HUdreth  v.  ShiUaberj  237 

5.  To  an  action  of  debt  on  judgment,  the 
defendant  pleaded  his  discharge  under 
the  insolvent  act ;  and  the  plaintiff  re- 
plied, that  after  the  discharge  was  ob- 
tained the  defendant  "  assented  to,  ra- 
*^  tified,  renewed  and  confirmed  the 
**  said  judgment  and  demand  of  the 
'« plaintiff."  Held,  that  the  replica- 
tion was  no  departure  from  the  count, 
and  that  the  new  promise  was  sufficient- 
ly laid  m  the  replication.  Id. 

6.  The  plaintiff  declared  on  a  promissory 
note»  bearing  date  the  20th  of  June, 


1816,  and  also  for  goods  sold,  money 
paid,  &c.  The  defendant  pleaded  a 
discharge  under  the  9th  section  of  the 
act,  '*  giving  relief  in  cases  of  insol- 
"vency,"  passed  April  12th,  1813. 
The  plaintiff  replied,  admitting  the  dis- 
charge, but  averring  that  the  considera" 
turn  of  the  note  arose  out  of  the  state 
of  JWw-  Yorkj  before  the  passing  of  the 
act,  and  that  the  plaintiff  then  resided 
out  of  the  state,  to  wit,  at  Philadelphia. 
The  same  matters  were  also  set  forth 
relative  to  the  goods,  money,  &c., 
specified  .in  the  second  count  of  the 
declaration.  The  defendant  rejoined, 
stating  that  "  at  the  time  when,''  &c., 
he  wasan  Yti/anl  residing  tn  the  state  of 
New- York,  and  so  continued  until  after 
the  passing  of  the  act ;  and  that  he  re- 
sided in  said  state  until  after  he  arrived 
at  the  age  of  21  years. 
Upon  demurrer  to  the  rejoinder,  it  was 
held  to  be  a  departure  from  the  plea, 
and,  consequently  bad.  That  the  re- 
plication was  bad,  also,  for  duplicity  ; 
but  as  that  defect  could  not  be  noticed, 
except  upon  a  special  demurrer,  the 
plaintiff  had  judgment  on  the  issue. 
Roberta  v.  Kelly,  307 

7.  To  an  action  of  debt  on  a  bond,  the 
defendant  pleaded  his  discharge  under 
the  insolvent  act.  The  plaintiff,  re- 
plied, that  the  defendant  afterwards 
ratified  and  confirmed  the  bond,  and 
waived  the  benefit  of  the  discharge. 

To  support  the  issue  taken  on  this  repli- 
cation, the  plaintiff,  produced  a  paper, 
signed  by  the  defendant  more  tnan 
two  years  after  his  discharge,  wherein 
he  agreed  that  the  obligee  ^^  might 
'*  make  any  settlement  he  thought  pro- 
^'  per  with  one  Sexten  (for  whose  be- 
^*nefit  the  bond  was  made)  without 
^'  giving  up  any  lien  he  might  have  on 
"  the  defendant  for  the  amount  of  the 
"  bond."  Held,  that  the  proof  did  not 
support  the  repUcation,  and  that  the 
agreement  was  no  waiver  of  the  dis- 
charge.   Tooker  v.  Doane,  532 
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8.  Sexten,  it  appeared,  after  the  daie  of 
the  discharge,  made  two  payments  on 
the  bond ;  but  as  it  was  not  shown 
that  they  were  made  with  the  know- 
ledge or  assent  of  the  defendant,  it  was 
HELD  that  no  inference  unfavorable  to 
him,  could  be  drawn  from  the  acts  of 
Sexten.  Id. 

INSURANCE. 

1.  To  an  action,  for  a  total  loss  of  freight, 
upon  a  policy  of  insurance,  containing 
the  usual  special  agreement,  ''  that  if 
«*the  vessel  upon  a  regvlar  survey^ 
«<  should  be  thereby  declared  unsea- 
«« worthy,  or  incapable  of  prosecuting 
"  her  voyage,  by  reason  of  her  being 
**  unsound  or  rotten,  the  insurers 
**  should  not  be  bound  to  pay  their 
^^  subscription,'*  the  defendants  plead- 
ed, that  die  vessel  upon  her  outward 
voyage,  sought  a  port  of  necessity  ;— 
*'  (hat  a  regular  survey  was  held  upon 
♦«  her  there ;" — that  upon  such  survey, 
it  was  thereby  found  and  declared  that 
certain  parts  of  the  vessel  (in  the  sur- 
vey any  plea  particularly  specified) 
were  rotten;  Uiat  other  parts  (also 
specified)  were  so  defective^  "  that  they 
**  would  necessarily  require  to  be  shift- 
«( ed ;'' — ^that  the  probable  cost  of  the 
repairs  would  amount  to  $3000, — and 
that,  in  the  opinion  of  the  surveyors, 
the  vessel  was  *'  unworthy  of  repairs, 
*^  and  would  not  sell  for  the  amount  of 
'•  her  bills  ;" — whereupon  they  recom- 
mended that  she  should  be  sold  at 
public  auction,  for  the  benefit  of  all 
concerned. 

Upon  demurrer  to  this  plea,  principally 
upon  the  ground  that  the  survey  did 
not  expressly  declare  the  vessel  to  be 
unseaworthy  or  incapable  of  proceed- 
ing on  her  voyage,  and  that  the  plea 
sought  to  draw  matters  of  fact  from 
the  juiy,  and  put  the  finding  as  to  the 
seaworthiness  or  unseaworthiness  of 
the  vessel,  upon  the  court,  by  inference 
to  be  drawn  from  particulars  stated  in 


the  survey, — ^the  plea  was  held  to  be 

8ufficienL 

Rogers  v.  The  JVuig«rain.  Co.,      86 

2.  The  conclusion  of  the  surveyors,  that 
the  vessel  was  unworthy  of  repairs ; 
that  she  would  not  sell  for  the  amount 
of  her  bills,  and  their  recommendation 
that  she  should  be  sold  for  the  benefit 
of  all  concerned,  were  held  to  be  tan- 
tamount to  a  declamtion  in  the  survey, 
that  the  vessel  was  unseaworthy  and 
incapable  of  prosecuting  her  voyage, 
by  reason  of  unsoundness.  And  si^ 
a  declaration  upon  a  regular  survey* 
is«  by  the  terms  of  the  agreement, 
made  conclusive  upon  the  question  of 
seaworthiness,  and  may  be  pleaded 
as  a  bar  to  an  action  upon  the  po- 
licy. Id* 

3.  The  defendants,  by  a  policy  beaiing 
date  the  1 2th  of  May,  1826,  insured 
the  plaintiffs  to  the  amount  of  $5000, 
for  seven  years,  on  ^fixhtreSf"^^  placed 
or  to  be  placed  in  buildings  of  their 
subscribers.  By  another  policy,  dated 
the  2d  of  December,  1825,  the  defen- 
dants had  insured  the  pbintifii  to  the 
amount  of  $2000,  on  ^*  got-meleini, 
"  placed  or  to  be  placed  in  the  city  of 
"New- York,  for  three  years."  At 
the  date  of  the  first  policy,  the  plaintifis 
had  placed  gas-meters  to  the  amount 
of  ^2000 ; — but  at  its  expiratum,  their 
amounthad  been  increased  to  $20,000. 
When  the  policy  on  the  ^fixtures" 
was  made,  their  value  was  estimated 
at  $5000  ; — ^but  this  amount  was  after- 
wards increased  to  $100,000,  and 
upwards. 

The  gas-meters  and  fixtures  were  subse- 
quently injured  by  fire  to  the  ainouBt 
of  $2500,  a  part  of  which  was  upon 
the  "  gas-meters  and  fixtures"  placed 
at  the  date  of  the  policies,  and  a  part 
upon  those  which  were  estabVuAed 
afterwards.  Held,  that  by  the  tnie 
construction  of  the  policies,  they  co- 
vered M  "  fixtures"  to  the  amount  of 
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^8000,  whether  erected  before  or  afler  ence  of  property  not  lost,  or  of  over- 
Uie  date  of  the  policies.  charging  the  property  destroyed,  or 

Hs  LD  also,  that  parol  evidoDCe  was  inad-  concealiiig  that  which  was  saved.  Id* 
missible  to  prove  a  verbal  representa- 
tion made  by  an  agent,  at  the  time  ly^  jj  seems,  also,  that  silver  spoons,  and 
the  policies  were  effected,  as  to  the  articles  of  a  Uke  kind,  used  by  a  family 
value  of  the  fixtures  intended  to  be  ^p^^^  ordinary  occasions,  are  not  ne- 
placed  by  the  plaintiffs.  cessarily  excluded  from  the  risk  by  the 

JVeuhYork  Gas  Light  Co.  v.  The  Me-  gjh  condition,  relative  to  plate,  annex- 
chamc^  Fire  In.  Vo.^  108      ^d  to  the  policy,  but  may  be  included 

in  the  terms  **  household  furniture." 

4.  The  plaintiff  effected  a  policy  of  insu-      Query ^whether  family  partraita  are 

ranee  against  fire,  on  goods  contained  excluded  by  the  same  condition,  as 
in  his  counting-room,  and  after  a  has  painfingaj  to  be  specified  in  the 
had  hiqtpenedy  he  made  an  assignment      policy  1  Id* 

of  his  property  for  the  benefit  of  cer- 
tain creditors,  and  among  other  things,  g.  Where  the  jury  adopt  the  plaintiff's 
assigned  his  claim  on  the  defendants     gtatement,  as  to  the  loss,  furnished  by 
^thout  their  consent.      Hxld,  that 
this  transfer  did  not  render  the  policy 
void,  under  the  4th  condition  of  insu- 
rance. 
Briehia  v.  The  LafayeiU  In.  Co.,  372 

Among  the  items  of  loss  allowed  by  the 
jury,  were  certain  advances  made  by  9,  ^  description  of  buildings  to  be  insur- 
the  plaintiff,  upon  some  musical  in-  ^d,  filed  in  the  office  of  an  Insurance 
struments,  watches,  &c.,  belonging  to 
other  persons,  which  had  been  depo- 
sited with  him  for  sale.  As  these  ar- 
ticles were  not  stated  to  be  held  upon 
**  trust  or  commission,'*  according  to 
the  third  condition  of  insurance,  it  was 


the  preliminary  proo&,  without  suffi- 
cient evidence  to  support  it,  the  court 
will  grant  a  new  trial,  and  compel  the 
plaintiff  to  prove  the  amount  of  his 
loss.  Id. 


HSLD,  that  they  were  not  covered  by 
the  policy.  Id. 


5.  The  terms  <*  stock  in  trade,"  when 
used,  in  a  policy  of  insurance,  in  refe- 
rence to  the  business  of  a  mechanic,  (a 
haker,  for  instance,)  include,  not  only 
the  materials  used  by  the  mechanic, 
hut  the  tools,  fixtures  and  implements 
necessary  for  the  carrying  on  of  his  10.  A  carpenter,  employed  constantiy  in 
business.    Moadinger  v.  The  Mecha*     a  china  factory,  in  making  the  rackSf 


Company,  and  referred  to  in  the  policy 
in  general  terms,  as  a  report  of  the 
situation  of  the  premises,  is  not  to  be 
considered  as  incorporated  into  the 
policy,  or  as  amounting  to  a  warr<miy 
that  tile  premises  insured,*  shall  con- 
form, in  all  respects,  to  the  description 
referred  to.  Buildings  represented  as 
finished,  in  an  application  for  insurance, 
must  correspond  suhatantiaOy  with 
such  representation;  for  a  material 
misrepresentation  avoids  the  policy. 
Delonguemare  v.  The  Tradetnun^s  In. 
Co.,  589 


nica^In.  Co., 


490 


6.  The  terms  ^*  &Ise  swearing,"  (it 
seems,)  as  used  in  the  conditions  an- 
nexed to  a  policy,  mean  an  intentional 
and  corrupt  misstatement,  under  oath, 
for  the  purpose  of  proving  the  exist- 


shelves,  &c.,  necessary  for  the  proper 
conducting  of  the  business  therein,  is 
not  to  be  considered  as  a  '*  carpenter 
at  work  in  his  own  shop,"  within  the 
meaning  of  the  memorandum  as  to  the 
classes  of  hazards  and  rates  of  pre- 
miums, attached  to  the  policy ;  and  the 
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employment  of  such  a  workman  by  the  ling  it,  cannot  be  received  to  alter  (he 
plamttflT,  in  the  ordinary  and  necessary  legal  effect  or  operation  of  the  con- 
business  of  his  manufactory,  was  held  tract  IdL 
not  to  avoid  his  policy.     The  plaintiff 

was  also  allowed  interest  on  the  See  Barratry.  Monet  Had  and  Re- 
amount  insured,  from  the  time  the  loss  ceivbd,  2.     Practice,  11. 

became  payable,accordiog  to  the  terms 
of  the  policy.  Id.  INTEREST. 

11.  A  repre$entaiion  as  to  the  situation  See  Lunact. 
of  buildings  to  be  insured,  in  relation 

to  other  contiguous  buildings,  made  by      INTEREST  OF  A  WITNESS, 
the  assured  at  the  time  of  his  applica- 
tion for  insurance,  does  not  amount  to  See  Etidekcs,   1.      Plenb   Adminib- 
a  warranty  that  such  buildings  are^  or  teatit. 

that  thev  shall  remain^  during  the  con- 
tinuance of  the  risk,  in  the  situation  INVENTORY. 
described  by  the  representation,  unless 

Buch  representation  appear  upon  the  See  Plbnb  Admbiisteafit. 

face  of  the  policy. 
Stebbim  y.  Tbe  Globe  In.  Co.,       631  ISSUE. 

12.  If,  upon  an  application  for  insurance,  *««  Charter  Partt,  2.    Practick,  II. 
the  assured  describe  the  premises  to 

be  insured,  by  a  diagram,  or  otherwise,  J 

and  represent  the  ground  contiguouB  j^^     ASSUMPSIT. 

to  such  premises,  as  ^^vacani^^^  such  ^-^^^  .a^w*^a»*xw** 

representation  does  not  amount  to  a  g^^  Evidbkcb,  6. 

warranty  that  the  contiguous  ground 

shall  remain  vacant  during  the  conti-  JOINT  DEBTORS. 

nuance  of  the  risk  ;  neither  is  the  as-  ^ 

Bured  prevented  from  building  upon  See  Principal  and  Agent.    Shiw  and 

such  vacant  ground,  by  any  prohibition  Shipping,  6,  6,  9. 

in  the  pohcy,  express  or  imphed.    IcU 

JOINT  OWNERS. 

13.  A  fraudulent  conce^dment  of  circum- 
stances materiai  to  the  risk^  will  vitiate  '  See  Ships  and  Shipping,  6,  6,  9,  10. 
the  policy;  and  the  assured  cannot 

recover  in  any  case,  where  the  loss  is  JOINT  PROMISE. 

occasioned  by  his  own  fraudulent,  im- 
proper, or  negligent  acts.  Id,  See  Assumpsit,  1,  2,  3.    Evidence,  5. 

14.  Evidence  as  to  a  usage  existing  at  JUDGMENT. 
New-York,  that  upon  the  occurring  of «    t^  »  w  • 
any  circumstance,  whereby  the  risk  is  'S«JP«bt  on  Judgment.    iNsoLrENxa 
increased  by  the  act  of  the  assured,       Discharge,  4.     Practice,  4, 11. 
after  the  effecting  of  the  insurance,                    jTTDtaTkTnrwMrMir 

notice  thereof  shall  be  given  to  the  as-  J  UKlsmCTlU JN . 

surers^,  so  that  they  may  have  the  op-  See  Abatement.  Dbbt  on  Judgment  t 
tlon  of  continuing  the  policy,  or  annul-     2, 3.     Insolvents'  Discharge,  4. 
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LACHES. 

See  Bills  op  Exchange.    Promisaort 

Notes,  4. 

LETTERS. 

See  Award,  2.    Evidence,  3. 

LIBEL. 

1.  In  eveiy  action  for  a  libel,  a  publication 
of  the  libellous  matter  must  be  distinct- 
ly averred :  and  it  will  not  be  suffi- 
cient to  allege,  that  the  defendant  com- 
posed, wrote,  and  delivered  to  the  plain- 
tiff a  cerisin  false,  malicious,  and  de- 
famatory libel,  but  it  must  appear  upon 
the  face  of  die  declaration,  that  the 
libel  was,  in  some  form,  made  public. 
WoMtel  V.  jETo/mofi,  172 

2.  It  is  not  necessary,  however,  to  aver, 
in  direct  terms,  that  the  libel  was  com- 
municated to  third  persons,  but  it  will 
be  sufficient  to  allege,  that  the  defen- 
dant pvAlishedj  and  caused  to  be  pub- 
lished, a  certain  libel,  although  it  also 
appear  that  it  was  addressed  to  the 
plaintiff.  Id. 

LICENSE. 
See  Phtsician. 


LIEN. 

See  Trover,  2,  3, 4,  5. 

LIQUIDATED    DAMAGES. 
See  Covenant,  1,  2. 

LOAN. 


See  Abatement. 
LOSS  OF  MARKET. 
See  Charter  PartTi  3. 

LOTTERIES. 

See  Monet  Had  and  R£«eiv£D. 

LUNACY. 

1.  The  lunacy  of  a  person  who  has  exe- 
cuted a  power  of  attorney,  does  not 
operate  to  revoke  it, — at  least,  until 
the  fact  of  his  lunacy  has  been  pro- 
perly established  by  an  inquisition. 
JVaUis  V.  The  Manhattan  Bank^    495 

2.  The  plaintiff  having  deposited  in  the 
bank  of  the  defendants,  certain  sums 
of  money,  executed  a  general  power 
of  attorney  in  favor  of  his  brother,  and 
afterwards  became  lunatic.     The  at- 
torney attempted  to  draw  the  money, 
thus  deposited,  out  of  the  bank,  by 
virtue  of  his  power ;  but  the  defendants 
refused  to  honor  his  checks,  in  conse- 
quence of  the  lunacy  of  the  principal, 
who  was  then  in  an  asylum  for  mad- 
men ;  but  there  had  been  no  inquisi- 
tion, nor  proceedings  in  chanceiy,  for 
the  appointment  of  a  committee  of  hia 
estate.    Held,  that  the  power  was  not 
revoked  by  the  lunacy  of  the  plaintiff, 
and  that  the  defendants  were  bound  to 
pay  interest  on  the  deposits,  from  the 
commencement    of   the  suit  to   the 
time  of  the  judgment.  id. 


M 

MALA  FIDE  POSSESSIO. 

See  Promissort  Notes,  6. 


See  Respondentia.  Restraining  Act.     MALICIOUS  PROSECUTION. 


LOCAL  ACTION. 


vol.  u. 


85 


In  an  action  for  a  malicious  prosecution. 


M4 
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it  appeared  that  the  defendant  present- 
ed himself,  with  several  witnesses, 
before  tfie  Grand  Jurj,  which  indicted 
the  plaintiff,  and  gave  oral  testimony, 
charging  him  with  having  committed 
the  crime  of  perjury.  The  District 
Attorney,  1^  direction  either  of  the 
defendant  or  his  counsel,  (it  did  not 
clearly  appear  which,)  laid  a  certain 
affidavit,  made  by  one  W.,  (who  was 
dead,)  before  the  Grand  Jury,  who  re- 
tumod  it  to  him,  with  directions,  that 
an  indictment  should  be  drawn  against 
the  plaintiff.  The  District  Attorney 
thereupon  drew  an  indictment,  founded 
upon  the  affidavit  of  W.»  exclusively ; 
and  upon  that  indictment,  the  plaintiff 
was  eventually  tried  and  acquitted* 

Between  the  time  of  the  finding  of  the 
bill  and  the  trial  of  the  cause,  the  de- 
fendant caused  the  trial  to  be  put  ofi^ 
upon  an  affidavit  of  his  own,  stating 
the  absence  of  a  material  witness ;  and 
when  the  trial  came  on,  his  counsel 
discovered,  for  the  first  time,  that  the 
perjury  alleged  in  the  indictment,  dif- 
fered from  that  charged  by  the  oral 
proof,  laid  before  the  Grand  Jury,  and 
that  the  indictment  could  not  be  sup- 
ported. They  therefore  abandoned 
the  prosecution,  and  the  plaintiff  was 
acquitted. 

Upon  the  trial  of  the  action  for  a  mali- 
cious prosecution,  the  Judge  charged 
the  Jury,,  that  if  the  defendant  had  no 
probable  cause  for  his  accusation,  he 
could  not  be  excused  from  the  conse- 
quences o£ proBecuUng  the  indictment, 
even  iThe  were  under  a  misapprehen- 
sion as<  to  the  specific  charge  contafned 
in  it,  or  ignorant  of  its  contents. 

Held,  that  this  direction  was  incorrect, 
although  the  defendant  would  be  liable 
for  prosecuting  the  indictment,  if  aware 
of  its  contents,  even  if  it  did  assign  a 
perjury  differing  from  that  charged  by 
himself! 

Hbld  also,  that  the  defendant  would  be 
liable^  if  the  affidavit  of  W.  was  sent 
before  the  Grand  Jury  by  him,  or  by 
his  direction  ;  but  tliat  he  might  defend 


himself  by  showing  that  Aere  wm 
probable  cause  for  the  charge  actually 
made  by  him  before  the  Grand  Jtny; 
although  that  defence  would  not  be  a 
complete  one,  unless  it  showed  •  pvo- 
bable  cause  for  the  whole  charge. 
Candler  v.  PetiU  ^1^ 

MARINE  COURT. 
See  Debt  oh  JuDOMKifT,  3. 

MEDICINE. 
See  Pavftic^ikK* 

MISJOINDER. 

iSTee  Insolvents'  Dischabos,  1^ 

MISNOMER. 

A  mistake  in  the  declaration,  as  to  tha 
Christian  name  of  a  piofnli^  is  not  a 
ground  of  nonsuit  at  the  trial ;  and  audi 
mistake  cannot  be  taken  advantsgo  o£ 
except  by  a  plea  in  abatement. 
CoUmcM  el  al.  v.  CoUins^  569 

MISTAKE. 

See  Monet  Paid,  1,  2.      Yenimk  mi 
Purchaser,  1, 2. 

MONEY  HAD  AND  RECEITEB. 

1 .  The  plaintiff  recovered  a  jadgnMnt  (br 
5000  dollars  against  different  pefBons^ 
in  an  action  of  trespass  de  boms  < 
taHs ;  but  no  execution  was  ever 
ed  upon,  nor  was  any  satisfiiction  ever 
obtained  of,  the  judgment*  The  de- 
fendant received  into  his  possessioa 
the- goods,  (or  a  part  of  them,)  which 
were  the  subject  of  the  action  of  tres- 
pass,— sold' them,  and  took  the  pro- 
ceeds. In  an  action  of  asttanpsif 
against  him,  for  money  had  and  teem- 
ed, (being  the  proceeds  of  the  goods 
sold,)  it  was  held  that  the  action  waa 
well  brought,  and  could  be  sustained. 
Siurtevani  v.  Waterburyj  44^ 


!Nt)fiX. 
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Ik  Om  M^KibbeD,  haTing  a  cl&im  upon 
m  Fire  lasurance  Company  for  a  loss, 
put  his  policy  into  Die  hands  of  the  de- 
lendantv  (an  attorney  and  counsel  of 
the  court,)  for  collection« — and  the 
defendant  gare  lam  a  certificate  that 
the  policy  was  in  his  possession  for 
that  purpose.  Upon  this  certificate, 
M'KU>hen  made  an  endorsement,  au- 
thorizing ihe  defendant  to  hold  the 
policy  subject  to  the  order  of  Kane, 
and  delivered  Ibe  same  to  him. 

The  defendant  then  commenced  a  suit 
on  the  policy,  recovered  and  received 
the  sum  of  1400  dollars  thereon,  and 
the  intestate  gave  him  a  written  notice 
of  his  claims  upon  M*K.,  which  ap- 
peared to  be,  chiefly,  for  certain  noUSj  !• 
drawn  by  him  and  indorsed  by  one 
Hill.  ^ 

The  defendant,  not  deeming  it  prudent 
to  pay  over  the  money  thus  received,  to 
the  administrator  of  Kane,  an  action 
was  brought  against  him  by  the  admi- 
nistrator, to  recover  the  amount  col- 
lected on  the  policy. 

At  the  trial,  the  plaintiff  did  not  produce 
the  notes,  and  the  Judge,  holding  that 
there  could  be  no  recovery  until  the  2. 
notes  were  produced  or  accounted  for, 
nonsuited  the  plaintiff  Hsld,  Uiat 
Ihe  order  made  by  M^Kibben,  with  the 
notice  to  the  defendant  of  Uie  intes- 
tate's claim  under  that  order,  created 
an  equitable  assignment  of  M*E.'s 
cause  of  action,  and  that  he  had  a 
right,  jprtrnd/ocie,  to  receive  the  fund 
without  producing  the  notes.  The 
nonsuit  was  therefore  set  aside.  JTis- 
mtofi,  odftiV.  of  Kane  v.  M^Coun^  622 

3.  The  defendant  sold  a  ticket  to  the 
intestate,  in  a  lottery  unauthorized  by 
the  laws  of  this  state,  which  drew  a 
prize  of  50,000  dollars.  The  defen- 
dant caused  the  prize  to  be  discounted 
for  the  intestate,  who,  upon  tfie  close 
of  the  transaction,  permitted  him  to 
retain  10,000  dollars  by  way  of  loan, 
for  which  the  defendant  gave  his  own 
promissory  notes  to  the  intestate.  An 


action  for  money  hlBul  and  receivedf 
being  brought  to  recover  the  amount 
thus  retained,  the  defendant  set  up  the 
illegality  of  the  transaction,  under  the 
lottery  act,  as  a  defence.  Held,  that 
the  loan  of  the  money  formed  a  good 
consideration  for  the  assumpsit,  and 
that  the  illegality  of  the  original  acts  of 
the  intestate  and  the  defendant,  in  the 
purchase  and  sale  of  the  ticket,  could 
not  be  introduced  as  a  defence  to  the 
action.     The  same  v.  CanfiM^      626 

^See  Gaming. 

MONEY  PAID. 

It  is  a  general  principle,  that  if  one 
person  pay  money  to  another,  under 
a  mistake  of  fact,  without  any  legal 
obligation  to  do  so,  and  without  the 
means  of  ascertaining  the  truth ;  or  if 
he  be  induced  to  pay  it  under  false  re- 
presentations, he  may  recover  back  the 
money  thus  paid,  in  an  action  of  a«- 
Sfimpwe.  PotUr  ^  Ruuell  v.  EvereH 
4-  Keesej  262 

The  defendants,  merchants  in-En^^ 
land,  and  the  correspondents  of  the 
plaihtiffd,  merchants  in  America,  re- 
ceived orders  from  the  latter  to  pur- 
chase a  quantity  of  goods,  on  &eir 
account,  and  pay  for  them  by  drawing 
bills  on  S.  Williams,  (a  banker  in 
London,  with  whom  the  plaintiffs  had 
placed  funds  for  that  purpose,)  at  60 
and  90  days'  date.  The  defendants 
purchased  the  goods,  and  drew  upon 
Williams  for  £e  amount ;  but  made 
one  of  the  bills  for  6001.,  payable  at 
four  months,  Williams  failed  before 
this  bill  came  to  maturity,  having  con- 
siderable funds  in  his  hands,  belonging 
to  the  plaintiffs.  W.*H.  R.,anagentof 
the  plaintiffs  in  England,  not  knowing 
that  the  bill  at  four  months  was  drawn 
contrary  to  orders,  but  believing  that 
the  plaintiffs  were  bound  to  provide 
for  it,  (the  defendants  having  threat- 
ened to  attach  the  goods  and  funds  of 
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the  plaintifia  in  England,  if  it  were  not 

Cidi)  took  up  the  bill  without  the 
owledgOf  orders  or  consent  of  the 
plaintiffs/  The  plaintifis,  as  soon  as 
the  facts  of  the  ease  came  to  their 
knowledge!  protested  against  the  con- 
duct of  £e  defendantsi  and  afterwards 
brought  an  action  of  assumpsit*  to  re- 
coyer  back  the  amount  of  the  bill. 
Held,  that  they  were  entitled  to  reco- 
ver. Id. 

See  Stocks,  1. 

MORTGAGE  OF  CHATTELS. 

1.  Where  personal  property  has  been 
niortgaged,  the  possession  may  in 
some  instances  remain  with  the  mort- 
gagor ;  especially  where  such  a  course 
is  rendered  proper  and  expedient  from 
the  nature  of  the  property,  and  the 
objects  of  the  parties  in  making  the 
mortgage.    Lewis  v.  Stevemon^      63 

2.  But  if  the  mortgagor,  while  in  posses- 
sion, sell  or  pledge  the  property  to  a 
bona  fide  purchaser,  or  pledgee,  who  is 
ignorant  of  the  mortgage,  and  has  no 
cause  for  suspicion  or  inquiry,  and  de- 
liTer  the  possession,  the  sale  or 
pledge  will  be  good,  and  the  rights  of 
such  a  purchaser  or  pledgee  are  para- 
mount to  those  of  the  mortgagee.    Id. 

8.  The  defendant,  a  pawn-broker,  ad- 
vanced ceitain  sums  of  money  to  a  son 
of  the  mortgagor,  for  the  use  of  the 
family  of  the  latter,  and  incautiously 
received  plate,  linen,  &c.,  in  pledge, 
which  had  been  conveyed  to  the  plain- 
tifia by  way  of  mortgage,  and  neglected 
to  make  any  inquiry  as  to  the  authority 
of  the  pawner,  although  there  were 
circumstances  to  excite  suspicion. 
Held,  that  the  mortgagee  had  a  right 
to  reclaim  the  property  out  of  the 
hands  of  the  pawn-broker.  Id, 

4.  Where  personal  property  is  put  into 
Ibe  hands  of  trustees,  by  a  borrower 


of  money,  as  security  for  a  kmn  vMle 
to  him,  by  a  third  person;  aa  appropii- 
ation,  by  the  trustees  of  a  pert  of  the 
proceeds  of  the  property,  to  an  object 
not  expressly  mentioned  in  the  deed  of 
trust,  made  with  the  assent  of  the  bor- 
rower and  the  lender,  cannot  be  ques- 
tioned by  the  parties  to  the  loan.    IdL 

MORTGAGE  OF  SHIPS. 

See  EviDBNCE,  1.     Ships  and  Ship- 
riiiG,  1,  a,  3, 4. 


NEW  A6BEEHENT. 

See  Arbitratiok  Bond. 

NEGLIGENCE. 

See  Action  on  ths  Cass,  1. 

NEW  PROMISE. 

See  Insolvents'  Discharge,  5. . 

NEW  TRIAL. 

1.  Where  a  new  trial  is  granted,  not  from 
any  mistake  or  misdirection  on  the 
part  of  the  Judge,  but  in  consequence 
of  an  error  or  incorrect  finding  by  the 
jury^  the  party  moving  to  set  aside  the 
verdict,  is  bound  to  pay  the  costs. 
Birkbech  v.  Burrows^  61 

2.  The  jury  must  paM  upon  all  the  &cta 
proper  for  their  consideration,  and  if 
they  have  not  done  so  the  court  will 
grant  anew  trial,  without  considering  on 
which  side  the  weight  of  evidence  lies. 
Oaw>emeuretal.y.EUioU  4rm^  111 


3.  Newly  discovered  evidence,  which  ia 
cumukitive  merely,  is  never  the  ground 
of  a  new  trial,  especially  where  a  part 
of  it  was  in  the  knowledge  of  one  of  the 
witnesses,  examined  at  the  trial,  but 
not  disclosed  by  him. 
WheelwrigM  v.  Beers^  391 
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EviDENGi,  3.  In8UBANC£,6.   Nom- 

gUIT.     PaACTlCXy  2. 

NONSUIT. 


If  upon  the  trial  of  the  cause,  the  plain- 
tiff refuse  to  submit  his  case  to  the 
jury,  after  the  testimony  is  closed,  and 
insist  upon  being  nonauitedt  in  con- 
sequence of  the  ruling  of  the  presiding 
Judge  upon  points  of  evidence,  he  will 
not  afterwards  be  permitted  to  make  a 
case,  on  which  to  found  a  motion  for 
setting  the  nonsuit  aside. 
JForbes  v.  Luyster^  403 

See  Charter  Party,  4.  Misnomer. 
MoNBT  Had  and  Rrceiyed,  4.  Pro- 
missory Notes,  6, 

NOTICE. 

JS»«e  Apr  Lie  ATioN  of  Payments,  2.  Evi- 
dence, 3.  MoNBY  Had  and  Re- 
ceived, 2.  Promissory  Notes,  1,2,4. 
Ships  AND  Shipping,  6.    Stocks,  5. 

NUL  TIEL  CORPORATION. 

A  plea  of  fMfZ  tid  corparaiionj  is  bad  upon 
special  demurrer,  as  amounting  to  the 
general  issue :  for  whatever  the  plain- 
tiff is  bound,  in  the  first  instance,  to 
prove,  in  order  to  support  his  cause  of 
action  cannot  be  specially  pleaded  by 
the  defendant.  And  this  principle  ap- 
plies as  well  to  foreign  corporations, 
as  to  our  own.  Farmers*  and  Me^ 
ehanic^  Bank  v.  Rayner^  195 

NUL  TIEL  RECORD. 

See  Insolvents'  Discharge,  1. 

NUNC  PRO  TUNC. 

See  Practice,  9. 

O 

OATH. 
See  Ships  and  Shipping,  1. 


OFFICER. 

See  Trover. 

ORDER. 

See  Bills  of  Exchange.    Money  Had 
AND  Received,  2.     PracticEi  5. 

OWNERSHIP  OF  VESSELS. 
See  Ships  and  Shipping,  1, 2,  7. 


PAROL  PROOF  AND  AGREE- 
MENTS. 

See  Award,  1.  Insurance,  3*  Re- 
spondentia. Ships  and  Shipping, 
2,6. 

PARTNERSHIP. 

See  Debt  on  Judgment,  2. 

1.  Where  two  or  more,  are  charged  as 
partners,  articles  of  agreement,  be- 
tween them,  are  admissible  in  evi- 
dence, (although  not  conclusive,)  for 
the  purpose  of  showing  what  the  true 
nature  of  the  connexion  between  the 
parties  was,  at  the  time  it  commenced ; 
but  their  declarations  made  at  a  subse* 
quent  period,  would  not  be  admissible. 
MitcheUy.  Rouisione  Sf  Stickney^  351 

2.  The  plaintiff  employed  the  defendant 
to  procure  consignments  for  him,  and 
to  act  as  his  agent  in  certain  mercan- 
tile business,  to  be  carried  on  in  the 
name  of  the  plaintiff.  The  defendant, 
as  a  compensation  for  his  services,  was 
to  receive  one  half  of  the  profits  of  the 
business  ;  but  he  had  no  authority  to 
contract  debts  in  the  name  of  the  plain- 
tiff, nor  was  he  to  be  liable  to  third 
persons  for  any  responsibilities  created 
for  the  concern.  No  profits  were 
ever  realized,  but  on  the  contrary, 
losses  ensued,  and  the  plaintiff  brought 
an  action  of  assumpsit  against  the  de- 
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fendant  for  money  had  and  received  to 
his  use,  as  appeared  by  the  books, 
which  the  defendant  had  kept.  Held, 
that  the  foregoing  facts  did  not  consti- 
tute such  a  partnership  between  the 
parties,  as  would  bar  the  action  at  law ; 
and  the  plaintiff  having  recovered  a 
verdict  against  the  defendant,  for  the 
balance  of  his  account,  the  court  re- 
fused to  set  it  aside. 
Ro9$  V.  Drinker^  415 

PATENT  MEDICINES. 
See  Physicijln. 

PAYMENTS. 


tend  ttpon  his  wife»  and  in  tlie  coma 
of  such  attendance,  furnished  a  qmm- 
tity  of  medicines,  for  the  pr^miiog  of 
which,  he  had  obtained  a  patent ;  and 
he  sought,  in  this  action,  to  reeorer  a 
compensation  for  his  services,  as  a 
physician,  and  also  for  his  vudieinet* 
Held,  that  he  was  not  entitled  to  re- 
cover any  part  of  his  claim, — not  even 
for  the  patent  medicines  furnished  in. 
the  course  of  his  attendance. 
Smith  V.  Tracfff 


465 


PLAINT. 
See  Debt  on  JuBaMSNT,  3. 

^     ,  ^  ,     ,  PLEAS  AND  PLEADING. 

9ee  Application  op  Payments,  1.    In- 
solvents' Discharge,  7.    Ships  and  The  declaration  alleged,    that  it 


Shipping,  10. 

PAWN-BROKER. 
See  Mortgage  of  Chattels,  3. 

PERFORMANCE. 

See  Covenant,  1, 2.  Charter  Partt, 
4.  Pleas  and  Pleading,  1.  Re- 
spondentia. 

PERILS  OF  THE  SEAS. 

See  Charter  Party,  1,  2. 

PETITION. 

.  See  Practice,  6. 

PHYSICIAN. 


agreed  between  the  plaintiff  and  the 
defendants,  1.  That  the  plaintiff  ahouid 
subscribe  for  and  take  80  lotsof  ground, 
in  a  certain  tract  in  the  citj  of  N.  T. 
^*  agreeably  to  the  eondUUmgw  a»  set 
^^  forth  in  said  articles  of  wbocr^ptiemJ* 
2.  That  he  should  pay  over»  at  Ae 
meeting  of  the  said  subsciibeffs,  for 
the  division  of  said  lots,  a  certain  som 
of  money.  3.  That  the  defendants 
should  allow  to  the  plaintiff,  on  &e  aeh 
tlement  for  said  lots,  a  certain  sum  as 
commissions,  &c.'  It  then  averred  a 
performance,  on  the  part  of  the  plain- 
tiff, in  the  words  of  the  agreement,  as 
set  forth,  and  assigned,  as  a  breadit 
the  nonpayment  of  the  sum  to  be  al- 
lowed as  commissions.  Upon  general 
demurrer  to  this  declaration,  ibr  the 
want  of  a  sufficient  statement  of  the 
cause  of  action,  it  was  held  to  be  suffi- 
cient, although  liable,  periiaps  to  ob- 
jections, upon  special  demurrer. 
Smith  V.  WimaU  ^  Price,  469 


The  plaintiff  brought  an  action  of  as- 
sumpsit for  work  and  labor  bestowed 
by  him  as  a  physician,  surgeon  and 
apothecary,  on  the  defendant's  wife, 
and  for  the  medicines  found  and  ap-  See  Abatement.  Arbiteatjon  Bobb. 
plied  by  him  in  the  course  of  his  atten-  Charter  Party,  1, 2, 4.  CoNa^i- 
dance  as  such  physician.  It  appeared, 
at  the  trial,  that  the  plaintiff  had  no 
license,  authorizing  him  to  practice,  but 
was  employed  by  Sie  defendant  to  at- 


RACY,  1,  2.  Covenant,  3.  Da^ 
MAGES.  Deed.  Debt  on  Jui>om«nt. 
General  Issue;  Guaranty.  Insol- 
vents' Discharge,  1,  2,  3, 4,  5,  6, 7. 
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Inspbancb*  I9  2.  LiBBi.|l,2.  Mit- 
mombr.  nul  tibl  corporation. 
Practicb^II.  Rbspordentia.  Tsn- 


See  Lunacy,  1,2,  8. 
PRACTICE. 


PLEDGE. 
See  M0KT6AGB  of  Chattbls,  2,  3. 

PliENE  ADMINISTRAVIT. 

The  plaintiff  in  error,  being  sued,  in  the 
Marine  Court,  as  administratrix  of  her 
husband,  on  a  promissory  note  made 
by  him,  pleaded  noffr-oMtmipt/  and 
piene  admrntBtranL  To  support  the 
last  plea,  she  called  her  son,  as  a  wit- 
ness, and  offered  to  prove  by  him,  the 
payment  of  certain  of  the  debts  of  the 
intestate  by  her,  in  the  due  course  of 
administration ;  and  by  another  wit- 
ness, that  the  estate  had  been  over- 
valued. 

The  defendant  in  <$rror,  contended  that 
the  administratrix  must  first  produce 
the  inventory  of  the  estate,  before  she 
could  offer  such  evidence;  and  the 
court  below,  rejected  the  testimony  as 
incompetent.  Held,  that  the  burthen 
of  the  issue  was  on  the  plaintiff,  in  the 
t>riginal  suit,  who  should  have  produced 
a  copy  of  the  inventory  from  the  public 
records,  if  he  wished  by  it,  to  charge 
the  administratrix  with  assets.  Held 
also,  that  although  no  person  can  be  a 
witness  to  increase  a  fund,  in  which  he 
is  interested,  yet,  that  the  son  of  the 
administratrix  was  competent  to  an- 
swer the  questions  proposed  to  be  put 
to  him.     Vuliee  v.  Rayner^  376 


1.  A  case  made  can  never  be  turned  into  a 
special  verdict,  or  bill  of  exceptions, 
unless  the  right  to  do  so,  is  reserved  at 
the  trial. 

Lewis  V.  Sievenaotit  248 

2.  Where  a  verdict  has  been  taken,  sub- 
ject to  the  opinion  of  the  court  upon  a 
case,  with  the  assent  of  both  parties, 
and  the  court,  in  deciding  on  the  case, 
give  a  judgment  founded  on  faeUt  ra- 
ttier than  questions  of  law,  a  new  trial 
will  not  be  granted  upon  the  ground, 
that  one  of  the  parties  supposed  that  the 
case  would  be  decided  upon  questions 
of  law,  and  did  not,  therefore,  make 
his  proof  as  strong  before  the  jury  as 
he  might  have  done.  Id. 

3.  Double  pleas  must  be  signed  by  coun- 
sel,— and  if  a  default  be  entered 
against  a  defendant,  who  has  served 
double  pleas,  without  the  signature  of 
counsel,  the  court  will  not  set  it  aside, 
except  upon  an  affidavit  of  merits. 
Barrow  v.  SabbiUonf  348 

4.  Where  a  Justice,  having  decided  in 
favor  of  the  defendant,  upon  the  me- 
rits, taxes  his  costs,  but  includes  in 
them  a  part  of  the  costs  of  the  p/atn^t^, 
and  gives  judgment  for  the  whole 
amount,  the  judgment  may  be  reversed 
as  to  the  costs,  and  affirmed  as  to  the 
residue*     Jones  v.  Jlrchery  349 


PORT  OF  NECESSITY. 
See  Charter  Party,  1. 

POSSESSION. 

See   Mortgage  of   Chattels,    1,  2. 
Ships  and  Shipping,  3. 

POWER  OF  ATTORNEY. 


5.  Where  an  order  has  been  granted  for 
a  stay  of  proceedings,  after  a  trial,  in 
order  to  enable  the  defendant,  against 
whom  a  verdict  has  been  obtained,  to 
make  a  case  upon  a  bill  of  exceptions, 
a  Judge,  at  chambers,  may,  upon  cause 
shown,  so  far  modify  the  order,  as  to 
enable  the  plaintiff  to  perfect  his  judg- 
ment and  issue  his  execution,  without 
a  levy,  that  the  same  may  stand  as  se- 
curity.    Garretson  v.  Ueinsteadj    514 
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6.  A  petition  for  a  di«covery«  under  the  10.  But  where,  the  delendanl'fl  atConief 


proviflions  of  the  revised  statutes,  (voK 
2,  p.  199,)  must  present  a  proper  case 
for  the  equitable  interposition  of  the 
court,  or  it  will  be  denied.  And  where 
the  petitioner  can  have  all  the  relief 
the  nature  of  his  case  requires,  by  pur- 
suing the  ordinary  practice  of  the 
courts  of  law,  the  power  of  compelling 
a  discovery,  conferred  by  the  statute, 
will  not  be  exercised. 
M^Keon  V.  LanCf  620 


was  aware  of  the  fact,  that  the  re|riica- 
tion  was  not  filed,  and  lay  by  for  dbe 
purpose  of  availing  himself  of  tlie  de- 
fect, and  then,  upon  the  plaintifiPa  ap- 
plication, for  leave  to  file  his  repli- 
cation,  nunc  pro  tone,  the  defeo^mt 
himself  tware  to  u  defence  t^Km  ike 
merits f  the  court  refused  to  allow  tiie 
replication  to  be  thus  filed*  but  eom- 
pelled  the  defendant  to  pay  all  the 
costs  of  the  inquest  and  the  motion,  as 
a  condition  upon  which  the  pkintifi^s 
application  was  refused*  Id, 


7.  A  motion  for  a  retaxation  of  costs  in 
this  case  was  allowed,  with  directions, 
that  in  all  cases  where  the  opposite  II.  To  an  action  upon  a  policy  of  inso- 


party  requires  it,  the  names  of  the  wit- 
nesses who  attend  at  .a  trial,  or  refe- 
rence, shall  be  inserted  in  the  affidavit 
of  attendance ;  and  that  no  fees  be 
allowed  to  attorney  or  counsel,  for  at- 
tending at  any  adjourned  meeting  of 
referees,  unless  such  adjournment 
shall  be  made  on  the  application  of 
the  adverse  party,  or  shall  have  taken 
place  after  a  long  interval  of  time, 
when  from  the  absence  of  a  referee,  or 
other  sufficient  cause,  no  meeting  has 
been  held.     Jones  v.  Van  RansU  530 


ranee,  the  defendant  pleaded  the  gene- 
ral issue  and  three  special  pleas  in  bar. 
The  plaintiffii  took  issue  upon  the 
three  first  pleas,  but  demurred  to  the 
fourth.  Upon  the  argument  of  the  d^ 
murrer,  the  court  gave  judgment  in 
favor  of  the  defendants,  with  leave  to 
the  plaintifik  to  withdraw  their  demur- 
rer and  take  issue  upon  the  plea.  I  The 
plaintiffs,  however,  under  the  advice  of 
counselt  went  to  trial  upon  the  issue 
joined  upon  the  three  first  pleas,  faking 
no  notice  of  the  fourth  plea,  and  the 


defendants  entered  up  the  judgmeoi  in 

8.  Where  foreign  plaintiffs  become  insol-  ..^^^^'^TJT  ^"^  ^*'""™f:    . 

vent  after  thfcommencement  of  a  suit,  ^\'^LTlL^^^%T''f!^  ^ 
««^  *u.  inn  A^hur.   r->n„;,-wi  u^  ihl      undor  tho  thrcofirst  plcaB.  die  presid- 


and  the  100  dollars,  required  by  the 
55th  rule  of  this  court,  are  deemed  an 
inadequate  security  for  the  costs  which 
may  accrue,  the  court  will  compel  the 
plaintiffs  to  file  proper  security  for  the 
costs,  and  will  stay  proceedings  until 
the  security  be  furnished*  Bomeisler 
v.  The  JTational  In.  Co.,  531 

9.  Where  the  attorney  for  the  plaintiffs, 
through  inadvertence,  neglects  to  file 


ing  Judge, decided  that  ihefimrik  plea 
covered  the  whole  cause  of  action  ex- 
hibited in  the  first  count  of  the  deds- 
ration ;  and  as  that  plea  had  been  de- 
cided to  be  good,  and  the  plaintifi 
had  permitted  the  defendants  to  enter 
up  their  judgment  upon  it,  he  excluded 
aU  the  testimony  offered  to  support 
the  count,  and  the  plaintiflb  were  com- 
pelled to  submit  to  a  verdict  against 
them, 
a  replication  to  the  defendant's  plea  of  Upon  application  to  the  courU  setting 


payment,  and  takes  an  inquest  against 
him  before  the  pleadings  are  formally 
closed ;  the  court  will,  under  proper 
circumstances,  permit  a  replication  to 
be  filed  after  the  inquest,  nunc  pro  tunc. 
Lockwood  v«  Flanagan^  545 


forth  that  all  the  proceedings  in  the 
case  had  been  under  the  advice  of 
counsel,  who  supposed  that  the  plain- 
tiffs could  proceed  to  trial  under  the 
other  issues,  without  any  embanass- 
ment  from  the  fourth  plea,  and  the  de- 
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termioation  of  die  demurrer  to  it, — 
the  coiirty  notwithstanding  the  inter- 
vention of  three  terms  between  the 
rendition  of  the  judgment  on  the  de- 
murrer and  the  verdict,  set  the  verdict 
aside,  upon  the  condition  that  the 
plaintiffii  should  pay  all  the  costs  which 
had  accrued,  and  take  issue  upon  the 
fourth  plea  without  delaj. 
Xogen  V.  The  Ifiagara  In.  Co.^  659 

See  Commission.    Evibencb,  4.    Non- 
suit.    YSRDICT,  4. 

PRINCIPAL  AND  AGENT. 

The  plaintiff;  with  one  M^D.,  entered  in- 
to an  amement,  under  seal,  with  the 
N»  T.  Hydraulic  Manufacturing  and 
Bridffe  Co.,  (a  private  association  un- 
der that  name,)  to  construct  two  bulk- 
heads, connected  with  a  caiml,  which 
the  Company  was  ahout  to  make. 
This  agreement  was  executed  by  the 
defendant,  Campbell,  aa  PreaidetU  of 
that  Company,  and  by  Rhinelander  aa 
Treaeurer ;  and  was  declared  to  have 
been  entered  into  ^  agreeably  to  their 
**  articles  of  association."  In  addition 
to  the  work  which  was  done,  under  the 
contract,  the  plaiatifi;  by  the  direction 
of  Campbell  and  Rhinelander,  per- 
formed other  labor  in  txcanaUng  the 
eanam  for  which  he  brought  an  action 
of  aeewmpnt  against  all  the  aaeociates. 
The  Company  was  formed  under  cer- 
tain articles  of  association,  which  pro- 
vided that  persons  having  dealings 
with  the  Company,  should  not  have  re- 
course for  their  debts  against  the  sepa- 
rate property  of  its  members,  but 
should  be  considered  as  giving  credit 
to  iheir  joint  Jimde  eolely;  and  that  the 
trustees  or  agents  of  die  Company 
should  have  no  authority  to  bind  it  by 
any  contract,  unless  it  contained  a  re- 
striction to  the  effect  aforesaid. 

The  defendants  insisted,  that  the  refe- 
rence in  the  agreement  to  the  articles 
of  association,  was  sufficient  to  charge 
VOL.  n. 


the  plamtiff  with  notice  of  their  articles, 
and  that  he  could  not,  under  any 
circumstances,  recover  a  judgment 
against  the  defendants  jointly^  as  they 
were  not  partners,  and  as  CampbeU 
and  Rhinelander  had  no  power  to  bind 
them. 
Held,  that  the  plaintiff  having  perform- 
ed labor  for  the  benefit  of  Uie  asso- 
ciates, might  maintain  an  action  upon 
a  quaiUum  menitV,  either  against  the 
agents,  as  having  made  themselves 
personally  liable,  or  against  the  in- 
dividuals composing  the  association ; 
and  the  plaintiff  had  judgment  against 
all  the  defendants. 
SulUvan  v.  CampbtU  et  a/,  271 

PROMISE. 
See  CoNSiDBRATioN,  1,2, 3,  4. 

PROMISSORT  NOTES. 

1.  The  holder  of  a  promissory  note,  who 
receives  and  indorses  it  for  the  sake  of 
collection  only,  although  a  mere  agent, 
is  to  be  considered  as  the  real  holder, 
for  the  purpose  of  receiving  and  trans- 
mitting notices. 
Ogden  et  al.  v«  Dobbin  4*  EvanSf  112 

2.  When  a  note  has  been  presented  for 
payment  and  payment  is  refused,  ihe 
holder  acts  with  reasonable  diligence, 
if  he  gives  notice  by  the  regular  course 
of  mail,  to  the  indorser  from  whom  he 
received  it,  that  he  may  transmit  notice 
to  his  immediate  indorser,  who  may 
take  the  same  course  as  to  the  prior 
indorsers.  And  if  the  indorsers,  in 
due  season,  adopt  the  regular  course 
of  the  mail,  for  transmittinc  notices 
firom  one  to  the  other,  and  by  that 
means  the  route  to  the  firet  indorser 
is  made  circuitous,  it  is  no  want  of  di- 
ligence on  their  pait ;  and  he  cannot 
set  up  the  manner  of  the  giving  of  the 
notice  and  the  delay  occasi^d  by  it, 
as  a  defence.  ^1^       Id. 
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3.  When  a  note  is  made  payable  at  a  6.  Wheret  therefore,  in  an  action  upon  a 


particular  place,  it  must  be  presented 
at  that  place  for  payment.  But  when 
it  13  made  payable  at  a  bank^  and  the 
note  is  placed  in  the  hands  of  the 
cashier  of  that  bank  for  collection, 
there  is  no  necessity  for  his  making  a 
specific,  or  clamorous  demand.  The 
legal  requirements,  as  to  present- 
ment and  demand  are  complied  with, 
if  the  note  was  in  the  bank  at  the  time 
it  fell  due,  in  the  hands  of  the  cashier, 
who  was  ready  to  receive  the  mo- 
ney. Id. 

4.  The  defendant  endorsed  a  promissory 
note,  payable  on  demands  made  to 
secure  the  payment  of  a  sum  of  money 
loaned  to  one  of  the  makers,  by  the 
plaintiff.  The  note  was  not  made  for 
commercial  purposes^  nor  was  It  ever 
negotiated,  and  the  holder  resided  out 
of  the  state  of  New- York.  At  the  end 
of  19  months  from  its  date,  demand  of 
payment  was  made,  which  being  re^ 
fused,  notice  was  given  to  the  indorser, 
who  claimed  to  be  discharged  by  the 
laches  of  the  holder. 

Held,  that  the  rule  requiring  promissory 
notes,  payable  on  demand^  to  be  pre- 
sented within  a  '^  reasonable  time"  is 
applicable,  chiefly  to  those  which  are 
made  for  commercial  purposes.  That 
the  present  was  to  be  likened  to  a  case 
of  guaranty  or  suretyship,  and  that  the 
defendant  was  liable  on  his  'indorse- 
ment.    Vreeland  v.  Ilydct.  429 

5.  Where  a  note  is  payable  to  bearer,  or 
endorsed  in  blank,  an  action  on  it  may 
be  maintained  in  the  name  of  any  per- 
son, without  the  plaintifi^s  being  re- 
quired to  show  that  he  has  an  interest 
in  it,  unless  he  possesses  the  note 
under  suspicious  circumstances.  If 
any  question  as  to  mala  fide  posscsaio 
arise,  that  is  a  matter  of  fact,  to  be 
raised  by  the  defendant  and  submitted 
to  a  jury. 

Ogillfy  v.  JVaUace,  553 


promissory  note,  payable  to  order  and 
indorsed  in  blank,  the  plaintiff  upon 
the  record  was  Sifi^tUiatia  person,  and 
the  Judge  for  that  reason  nonsuited 
him  at  the  trial,  although  the  note  ap- 
peared to  be  the  property  of  a  real 
party  whose  name  was  disclosed ;  the 
court  directed  the  nonsuit  to  be  set 
aside,  that  the  questions  of  fact  con- 
nected with  the  possession  and  prose- 
cution of  the  note,  might  be  submitted 
to  a  jury.  Id. 

See  Assumpsit,  6.  Considsratiqii,  3. 
Guaranty.  Insolvents' Discha&ob, 
6.  Monet  Had  and  Receited,  2,  ^ 
Restuaining  Act.  Ships  and  Ship- 
ping, 9,  10.     Tender. 


PROBABLE  CAUSE. 

See  Malicious  Prosecution. 

PROOF. 
See  Charter  Paett,  4, 

PUBLICATION. 
See  Libel,  1, 2. 

PUBLIC    POLICY. 
See  Special  Agreement,  2. 

PURCHASER. 
See  Mortgage  ojp  Chattels. 


R 

RECEIPT. 

See  Ships  and  Shipping,  IQl 

REPORD. 

See  Abatement. 
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REGISTRY  OF  VESSELS. 

^ee    Evidence,   1.      Ships  and  Ship- 
ping, 1,  2. 

RELEASE. 

*Fo  an  action  of  oMwavpsit^  to  recover  the 
balance  of  an  account,  the  defendants 
pleaded  a  release^  under  the  seal  of  the 
plaintiffs.  The  plaintiffs  replied,  that 
the  release  was  obtained  from  them, 
by  the  fraud  and  covin  of  the  defen- 
dants,«-on  which  issue  was  joined. 
At  the  trial,  the  plaintifis,  to  support 
this  issue,  offered  to  show  fraud,  on 
the  part  of  the  defendants,  in  the  cofi- 
siderationt  on  which  the  release  was 
founded^  The  defendants  contended, 
that  the  proof  OMght  to  be  confined  to 
fraud,  in  the  execuiian  of  it  only,  and 
that  if  such  fraud  was  not  shown,  the 
release  was  a  flat  bar  at  law.  Held, 
that  the  position  of  the  defendant's 
counsel,  was  fully  supported  by  the 
decisions  of  our  own  courts. 
Belden  v.  Davies,  433 

REMOVAL  OF  CAUSES. 

Set  Bond. 

REPLICATION. 

See  Charter  Party,  2.  Debt  on 
Judgment,  2.  Insolvents'  Dis- 
charge, 6.     Practice,  9. 

REPRESENTATION. 

See  Insurance,  3,  9,  10, 11. 

RES  GESTAE. 
See  Charter  Party,  4. 
RESTRAINING  ACT. 

The  plaintiffs  loaned  to  J.  L.  500  dol- 
lars, upon  his  check  for  the  same  sum, 
collaterally  secured  by  the  deposit  of  a 


promissory  note,  indorsed  by  the  de- 
fendant. The  sum  advanced  to  L. 
consisted  of  small  checks,  drawn  by 
the  plaintiffs  on  the  Tradesmen's  Bank, 
having  the  general  appearance  of  bank 
notes,  and  being  intended  to  circulate 
as  such.  They  were  not  redeemed  at 
the  bank  on  which  they  were  drawn, 
but  by  the  plaintiffs  themselves,  at 
their  own  office.  L.  having  failed  to 
repay  the  loan,  the  plaintifis  brought 
an  action  on  the  note,  to  which  the 
indorsers  set  up  the  illegality  of  the 
transaction,  under  the  restraining  act, 
as  a  defence.  Held,  that  the  giving 
of  the  checks  under  the  circumstances 
of  the  case,  was  not  a  banking  transac- 
tion, nor  against  the  restraining  act, 
and  that  the  plaintifis  were  entitled 
to  recover,  tftica  In.  Co,  v.  Par- 
doWf  515 

REPAIRS  OF  VESSELS. 

See  Charter  Party,  1,  2.  Insurance, 
1, 2.     Ships  and  Shipping,  1, 2. 

RESPONDENTIA. 

The  plaintifis  loaned  to  the  defendant' 
SearUj  $15,000,  upon  goods  on  board 
the  brig  Ocean,  whereof  S.  was  ma£- 
ter,  and  received  from  all  the  defen- 
dants, a  respondentia  bond,  as  security 
for  that  loan.  The  vessel  was  bound 
from  New- York  to  Calcutta,  and  from 
thence  back  to  New- York,  with  liberty 
to  touch  at  Madeira,  on  the  outward 
passage.  By  the  first  condition  of 
the  bond,  the  vessel  was  to  proceed 
with  all  convenient  speed  on  her  voy- 
age, which  was  to  terminate  within  18 
months ;  II.  She  was  to  have  on  board 
during  the  whole  voyage,  the  stipu- 
lated amount  of  property  ;  III.  The 
voyage  was  to  be  performed  loithout 
deviation ;  and  by  a  further  condition, 
the  defendants  were  to  pay  the  $15,000 
on  the  return  of  the  vessel,  or  at  the 
expiration  of  18  months  from  the  date 
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of  the  bond,  wUchsoeyer  should  first 

happen* 
The  time  stipulated  in  the  bond  being 

expired,  and  the  vessel  not  having  re- 
turned, the  plaintifis  brought  an  action 

of  debt  on  the  bond,  to  which  the  de* 

fendants  (with  the  exception  of  Searle, 

who  was  not  arrested)  pleaded^  that 

aAer  the  brig  sailed  on  her  vojage, 

and  before  she  arrived  at  Calcutta,  ue 

plaintiffs,  in  consideration  of  an  addi- 
tional premium  of  $300,  agreed  with 

the  defendants,  as  $ureiie$  for  Searle, 

that  the  vessel  should  have  liberty  to 

proceed  from  Madeira  to  the  Canaries, 

and  a  port  or  ports  m  South  America, 

India,  or  elsewhere,  and  from  thence  to 

a  port  in  the  U.  States.  That  the  vessel 

proceeded  from  Madeira  on  the  voyage 

hut  meniionedf  was  then  prosecuting 

it  with  all  reasonable  dispatch,  and 

had  not  returned  to  the  United  States 

at  the  time  the  action  was  commenced. 
Upon  demurrer  to  these  pleas,  it  was 

HKLD,  that  the  new  agreement  made 

with  the  sureties,  did  not  vary  or  alter 

the  terms  of  the  original  contract,  any 

further  than  to  preclude  the  plainti£& 

from  taking  any  advantage  of  a  devia- 
tion from  the  voyage  prescribed  in  the 

condition  ofthe  bond.  That  it  authorized 

a  change  in  the  eouree  of  the  voyage, 

but  did  not  extend  the  time  for  its  per- 
formance, and  the  plaintifia  had  judg- 
ment on  the  demurrer. 
As  the  net0  contraet  was  not  under  seal, 

quere,  whether  the  terms  ofthe  bond 

couid  be  varied  by  the  parol  agree- 
ment?   And  if  so,  whether  the  pleas 

themselves  are  good  7     The  Niagara 

In.  Co.  V.  Searh  et  a/.,  22 

ROTTEN  CLAUSE  IN  A  POLICY. 
See  Insurance,  1, 2. 

S 

4.  Although  the  bill  of  sale,  or  instniment 
SALE.  by  which  the  mortgagee  exhibits  his 

title,  be  absolute  upon  its  face,  he  may 

&e  Assumpsit,  6.  Tbovxr,  2,3.  Yen-     show,  nevertheless,  by  parol  evidence, 

-  DOR  and  Purchaser,  l,  2.  what  the  real  nature  of  hia  interest 


SEAWORTHINESS. 
Su  Charter  Partt,  1,  2. 

SECURITY. 
See  PsAcncB,  6. 

SfflPS  AND  SfflPPING. 

1.  The  registry  of  a  vessel  at  die  Ca»- 
tom  House,  although  accompanied  by 
die  oaih  required  by  law,  ofthe  person 
in  whose  name  the  registration  is 
made,  is  not  conckuive  evidence  that 
the  ownership  of  such  vessel  is  in  him. 
The  registry  does  not  determine  the 
ownersUp  of  the  vessel,  its  object 
being  merely  to  show  her  national 
character,  and  to  secure  the  rcPfbh- 
tages  belonging  to  vessels  of  the 
United  States.  Ring  ^  M^Jfamara 
V.  Franklin^  1 

2.  The  mortgagee  of  a  vessel  ont  of  pos- 
session, is  not  liable  for  repairs,  onlen 
they  are  made  upon  his  credit,  or  by  a 
special  contract  witii  him ;  and  parol 
evidence  is  admissible  to  show,  ibai 
the  bill  of  sale  whereby  the  vessel 
is  conveyed,  although  ahsohrte  npon 
its  face,  was,  nevertheless,  intended 
as  a  mortgage.  The  agreement  which 
operates  as  a  defeasance,  need  not  be 
under  seal ;  nor  is  it  necessaij  diat  it 
should  be  made  or  executed  simoha- 
neously  with  the  deed,  in  order  to  give 
it  validity.  /d. 

3.  A  mortgagee  of  a  vessel,  out  of  pos- 
session at  the  time  supplies  for  hsr 
are  furnished,  but  who  takes  posses- 
sion subsequendy,  is  not  liaUe  for  die 
supplies  furnished  beforehis  possesMD 
commenced.  Birhbeck  v.  TWtor 
et  a/.,  121 
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was  ;  and  it  is  not  necessary  that  the 
defeasance  (or  evidence)  showing  the 
apparently  absolute  interest,  to  be  a 
mortgage)  should  be  in  writing.     Id. 

5.  Where  an  action  was  brought  against 
the  defendants  jointly^  and  all  of  them, 
except  one,  admitted  their  liability,  it 
was  held  that  the  plaintiff  was  not  en- 
titled to  recover  against  those  who  ad- 
mitted their  liability,  without  convicting 
him  also,  who  made  defence. 

6.  Notice  was  given  to  the  defendant,who 
contested  the  plaintiff's  right  to  reco- 
ver against  him^  to  produce  certain 
books  relative  to  the  vessel,  which 
were  kept  by  the  ship's  husband, — the 
other  defendants  admitting  that  they 
were  in  his  possession.  Held,  that 
their  admissions  would  not  affect  the 
defendant,  who  made  the  defence,  but 
that  the  plaintiff  was  bound  to  prove 
the  books  to  be  in  his  hands,  before 
parol  evidence  of  their  contents  could 
be  offered. 

7.  P.,  one  of  the  defendants,  agreed  with 
R.,  another  of  the  defendants,  in  the 
month  of  July,  1825,  to  purchase  one 
fourth  part  of  a  ship  of  him,  which  had 
performed  but  one  voyage,  at  one  fourth 
of  lier  original  cost,  and  to  come  in  as 
a  part  owner  from  the  beginning.  He 
w&s  accordingly  debited  by  R.  with 
that  amount,  and  credited  with  one 
fourth  part  of  the  profits  of  the  voyage. 
Hbld,  that  this  purchase  did  not  con- 
stitute P.  such  an  owner  from  the  be- 
ginning, as  to  make  him  liable  for  bills 
of  the  ship,  which  had  accrued  before 
the  voyage  was  performed. 
Biggins  V.  Fachard  et  ol.,  226 

8.  QtMere,  as  to  the  effect  of  taking  the 
promissory  note  of  one  of  several  joint 
owners,  for  a  debt  of  the  whole  ?     Id. 

9.  Quare^  also,  as  to  the  admissibility  of 
the  books  of  one  of  the  joint  owners, 


in  an  action  by  a  third  person,  for  the 
purpose  of  showing  that  another  of  the 
joint  owners  had  fulfilled  all  his  stipu- 
lations with  such  owner,  and  had  paid 
for  his  proportion  of  the  vessel  1      Id* 

ip.  In  an  action  of  assumpsit  against 
several  joint  owners  of  a  ship,  for  work 
and  labor  performed  in  rigging  her,  it 
appeared  that  the  plaintiff  had  taken 
the  promissory  note  of  one  of  the  joint 
owners,  payable  sixty  days  after  date, 
for  the  amount  of  his  bill,  and  given 
him  a  receipt  in  full  of  all  demands,  up 
to  a  certain  date.  The  Judge  charged 
the  jury,  that  the  taking  of  the  note, 
under  the  circumstances  of  the  case, 
was  not  a  discharge  of  the  plaintiff's 
claims  against  the  other  owners,  unless 
it  was  taken  in  fact,  as  payment^  and 
with  the  intent  to  discharge  the  other 
owners.  Held,  that  this  charge  was 
correct  in  point  of  law. 
Higgins  V.  Packard^  547 

5<e  Charter  Party,  1,2.  Evidence,!. 
SPECIAL  AGREEMENT. 

1.  The  defendant  agreed,  by  parol,  with 
the  plaintiff,  that  if  he  could  purchase 
and  deliver  to  him  the  notes  of  the 
New- Jersey  Manufacturing  and  Bank- 
ing Co.,  and  pay  a  certain  sum  for 
discounting  them,  that  he  (the  defen- 
dant) would  take  of  the  plaintiff  all  the 
notes  of  that  Co.  which  he  should  so 
purchase,  and  pay  him  the  amount 
thereof,  deducting  the  discount.  The 
plaintiff  under  this  agreement,  pur- 
chased such  notes  from  time  to  time, 
which  were  taken  by  the  defendant  on 
the  stipulated  terms,  until  finally  an 
amount,  which  the  plaintiff  had  on 
hand,  being  offered  to  the  defendant, 
he  neglected  to  pay  for  the  same,  and 
on  that  day,  the  bank  failed. 

An  action  being  brought  for  a  breach  of 
this  contract,  it  was  held,  that  the 
case  presented  a  sufficient  considera- 
tion for  the  agreement,  and  that  the 
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plaiDtiff  had  a  right  to  recover,  under 
It,  the  amoont  of  all  such  notes  as  he 
had  received  in  the  regular  course  of 
his  husiness,  and  in  which  he  had  a 
complete  ri^^t  of  property,  at  the  time 
the  bank  stopped  payment. 
Smith  V.  Spte$^  477 


See  TnoVBit. 

STATUTE  OF  FRAUDS. 
See  GuABANTT,  3. 

STAY  OF  PROCEEDINGS. 
See  Practice,  5. 


STOCKS. 


2.  A  contract,  made  as  an  indemnity 
against  the  consequences  of  an  illegal 
or  immoral  act,  to  be  done  at  o,  future 

period,  is  void,  on  principles  of  public  i  r    ^        • 

poUcy ;  but  a  person  may  indemnify  1-  ^^  ^^^^  ^o  c*^^g«  a  defendant,  in  an 
himself  by  contract,  against  the  conse-      »<^^®«*  ^^^  money  paid  for  the  purchase 


quences  of  an  unlawful  act,  already 
done.     Sjieeland  v.  Rogers^  579 

3.  The  declaration,  in  this  case,  contain- 
ed seven  special  counts,  the  second  of 
which,  set  forth,  that  an  action  had 
been  commenced  against  the  plaintiff, 
relative  to  a  sale  of  cotton,  made  by 
him,  as  the  agent  and  factor  of  certain 
persons  residing  in  Alabama,  who 
were  liable  to  indemnify  the  plaintiff 
against  the  consequences  of  such  sale ; 
and  that  the  defendants,  in  considera- 


of  stock  on  his  account  and  by  his 
order,  the  plaintiff  must  clearly  show 
the  authorit^r  under  which  he  acted, 
and  prove  that  he  was  instructed  by 
the  defendant  to  make  the  purchase. 
And  where  the  proof  was  so  defective, 
at  the  trial,  that  the  jury  would  Yiave 
been  compelled  to  infer  such  authority 
from  conversations  and  admissions  of 
the  defendant,  which  were  neither  ex- 
plicit nor  satisfactory,  the  plaintiffs 
were  nonsuited  and  Uie  court  refused 
to  set  the  nonsuit  aside. 
Wardy.  VanDuzer^  162 


tion  of  a  sum  of  money  paid  to  them  by 

the  phiintiff,  at  the  request  of  his  prin-  ^  ^^  ^^  ^^^  ^f  ^^.^  purchase  of  the 

cipals  in  Alabama,  promised  to  indem-      ^^^^j^  ^iy  the  plaintiffs,  the  persons 


aiiy  him  against  said  action.  It  then 
averred  that  a  judgment  had  been  re- 
covered against  the  plaintiff^  the 
amount  of  which  he  had  been  com- 
pelled to  pay,  and  that  the  defendants 
had  never  indemnified  him,  &c. 
The  defendants  pleaded  the  general  issue 
to  the  whole  declaration,  andybur  ape^ 
cud  pleas  to  the  first  seven  counts, 
alleging,  in  substance,  that  the  judg- 
ment complained  of, was  obtained  upon 


with  whom  they  contracted  for  its  de- 
livery had  no  stock  standing  in  their 
names  on  the  books  of  the  corporation 
by  which  it  was  issued,  and  there  was 
no  evidence,  that  they  were  in  fact  the 
owners  of  the  stock,  which  they  pro- 
fessed to  sell.  It  seems  that  the 
transaction  was  void  under  the  act  re- 
lative to  stock-jobbingf  and  that  the 
plaintiffs'  action  could  not  be  sustain- 
ed. Id, 


the  ground,  that  in  the  sale  of  the  cot- 
ton, the  plaintiff  had  been  guilty  of  3.  xhe  defendant  signed  a  subscription 
fraud.     Upon  demurrer  to  these  pleas,      for  a  certain  number  of  shares  in  the 


it  was  HELD,  that  there  was  nothing 
unlawful  in  the  contract  set  forth  in 
the  declaration,  and  that  the  pleas  were 
no  answer  to  the  second  count.      Id. 

SPECIAL  INTEREST. 


stock  of  the  Morris  Canal  and  Banking 
Company ;  which  subscription  was 
upon  condition,  that  3000  shares  of 
the  stock,  then  held  by  the  Company 
itself,  should  be  subscribed  for  within 
90  days  from  its  date ;  and  this  fact 
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was  to  be  certified  by  at  leafit  two  of 
the  Directors*  and  by  the  Cashier  of 
said  Company.  The  President,  Ca- 
shier, and  two  of  the  Directors  signed 
the  requisite  certificate,  and  the  defen- 
dant paid,  the  first  instalment  on  his 
stock.  Refusing  to  pay  the  subse- 
quent instalments,  an  acticMi  was 
brought  against  him  upon  his  sub- 
scription ;  and  at  the  trial  he  offered 
to  show  that  the  3000  shares  of  stock, 
mentioned  in  the  agreement,  had  never 
been  subscribed,  as  stated  in  the  certi- 
ficate, and  that  the  persons  who  signed 
it,  did  so  fraudulently,  knowing  it  to 
be  untrue* 
This  evidence  was  rejected  by  the  pre- 
siding Judge,  and  the  court  granted  a 
new  trial,  upon  the  ground  that  the 
testimony  thus  ofiered  was  admissible, 
the  certificate  itself,  if  false  and  firau- 
dulent,  being  a  mere  nullity.  The 
JMarria  Canai  Co.  y.  JV*a<JWm,        239 

4.  A  subscriber  to  the  stock  of  an  incor- 
porated company,  has,  by  the  act  of 
subscribing,  such  an  interest  in  the 
stock  of  the  company,  as  will  fiimish 
a  sufficient  consideration  to  support  a 
proinise  on  his  part,  to  pay  the  amount 
of  his  subscription.  And  the  remedy 
of  the  company  for  the  non-payment 
of  the  instalments,  duly  called  for,  ac- 
cording to  the  terms  of  the  subscrip- 
tion, is  not  confined  to  9l  forfeiture  of 
the  shares,-^— but  they  may  maintain  an 
action  of  astunipsit^  upon  the  promise 
contained  in  the  subscription,  for  the 
amount  of  the  instalments.  Harksm 
,   Clonal  Co.  V,  Seixas^  604 


STOCK  IN  TRADE. 

See  Insurance,  5: 

SUBSCRIPTION  FOR  STOCK. 

iSee  Pleas  and  Pleading,!.  StocK8,4,5. 

SUBMISSION  TO  ARBITRATION. 

See  AwAED,  1» 

SUBSEQUENT  PROMISE. 
See  Insolvents'  Discharge,  6. 

SUIT- 
See  Consideration,  8. 

SUMMONS. 
See  Debt  on  Judgment. 

SURETY. 

1.  An  agreement  for  delay ^  without  consi- 
deration, made  between  the  principal 
debtor  and  his  creditor,  ¥rill  not  dis- 
charge a  surety.  An  agreement  to 
have  that  efiect  must  be  a  binding 
agreement,  or  one  to  the  prejudice  of 
the  surety.  £taU  4r  MofUro99  v.  Con- 
etatit.  185 

2.  A  negotiation  for  delay  upon  terms  not 
finally  accepted,  does  not  discharge  the 
surety,  though  there  is  actual  delay  ; 
there  being  no  binding  contract  to 
prevent  a  suit  against  the  principal  at 
any  time.  Jet 


5.  The  subscriber,  who  pays  the  amount 
of  his  subscription,  can  compel  the 
company  to  furnish  him  with  a  proper 
certificate  of  his  stock ;  and  where  by 
the  terms  of  subscription,  the  first  in- 
stalment was  not  to  become  payable, 
until  a  certain  amount  of  stock  was 
subscribed  for,  a  call  for  the  first  in- 
stalment was  deemed  tantamount  to  a 
notice  to  the  subscriber,  that  the  re- 
quisite amount  had  been  taken  up.  Id.  See  Charter  Party,  1.  Insurance,!, 2< 


iSef  Covenant,  1.    Guaranty.    Peo- 
missoey  Notes,  4.     Respondentia. 

SURPLUSAGE. 
See  Damages. 

SURVEY  OF  VESSELS. 
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TENDER. 

Wkta  the  pbintifi;  by  the  terms  of  a 
Gontrmct  for  the  purchase  of  goods,  is 
to  paj  for  them  m  his  own  promissoiy 
notes,  at  different  dates,  it  is  not  ne- 
cessanr  for  him  to  aver  in  his  declara- 
tion, (m  an  action  for  the  breach  of  3 
the  contract,)  a  formal  tender  of  the 
notes*  It  is  sufficient  if  he  allege  his 
readiness  to  accept  the  goods  and  pay 
for  them  in  the  manner  agreed  upon. 
WhUe  T.  DemiU,  405 


TITLE. 
See  Ships  and  Shippino,  I9  St  4. 

TORT. 
See  Trespass. 

TRAVERSE. 
See  Chjutbr  Partt,  2. 

TRESPASS. 

When  trespass  or  trover  will  lie,  if  the 
wrong  doer  has  conyerted  the  proper* 
ty  into  money,  the  plaintiff  may  waive 
the  tart  and  bring  assumpsit. 
Siurtevant  v.  Waterbury,  449 

Su  MoNBT  Had  and  Received,  1. 
TROVER. 

1.  An  officer  who  has  levied  an  execution 
upon  personal  property,  is  not  deprived 
of  his  special  interest  therein,  by  tak- 
ing the  bond  or  receipt  of  a  third  per^ 
son,  stipulating  for  its  production  on 
the  day  of  sale ;  and,  if  forcible  pos- 
session be  taken  of  the  goods  by  a 
wrong  doer,  the  officer  may  maintain 
trover  for  them,  founded  upon  his  spe- 
cial interest 

Hankini  v.  Kmgriatidt  425 

2.  Aconditional  sale  of  goods,  accompanied 


t>y  a  ddiveiy  thereof  to  a  third  peraoa, 
who  is  to  hold  the  same,  as  the  ^gai, 
of  the  contractiiig  parties,  until  flie 
terms  of  sale  are  complied  with,  wS 
not  vest  the  property  in  the  pqrchaser, 
until  the  condition  precedent  is  iU- 
filled.  F«  BnMrk  v.  runmitm  ^ 
CoUkm^  561 

And  where  goods  purchased  conditioii- 
aDy,  were  put  on  board  a  vessei  by 
such  agent,  with  the  intent,  that  when 
the  condition  precedent  was  comphed 
with,  the  title  thereto  should  vest  in  the 
purchaser,  who  had,  by  a  charter  par- 
ty, agreed  to  furnish  a  car^  for  the 
vessel  to  proceed  to  a  foreign  port; 
the  seller  was  permitted  to  rechum  the 
property  out  of  the  hands  of  the  ship 
owner  and  master,  upon  a  foQure,  1^ 
the  purchaser,  to  fulfill  the  precedent 
condition ;  although  the  defendbnls 
claimed  to  have  a  Ijeii  upon  the  goods 
for  ikejreighi  specified  in  their  charter 
party.  /dL 


4.  A  conditional  sale  of  property,  accom- 
panied by  a  delivery  of  it  to  a  ikird 
permm^  who  is  to  hold  the  same,  as  the 
common  agent  of  the  contracting  par- 
ties, untU  the  terms  of  sale  are  com- 
plied with,  will  not  vest  the  tide  to  te 
property  in  the  purchaser,  until  Ike 
condition  precedent  is  fulfilled. 
CoUman  eial^y.  CoUku,  569 

5.  The  plaintifis,  throi^  B.,  an  agent, 
agreed  with  R.  &  C.,  to  advance  a 
sum  of  money  sufficient  to  cover  the 
first  cost  of  a  quantity  of  tuipentme, 
upon  condition,  that  the  tarpentiney 
when  purchased,  should  be  8hq>ped 
and  consigned  to  them  at  LomnMi, 
«'  freight  free,''  by  the  bifls  of  lading. 
R«  &  C.  acceded  to  the  lenDS,  and  a 
quantity  of  turpentine  was  purchased 
by  B.,  the  agent,  and  R.,  one  of  fiie 
contracting  parties,  and  put  on  board 
a  ship  which  R.  &  C.  bad  chartered 
of  the  defendatnUfoT  a  voyage  to  Lon- 
don and  back.  It  was  agreed  between 
B.,  die  agent,  and  R.  &  d  that  lbs 
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lurpentiiie  shotild  not  beeome  the  pro- 
perty of  the  latter,  until  they  had  pro- 
duced bills  of  lading  therefori  signedt 
**  freight  free ;"  and  upon  these  condi- 
tions, B.,  the  agent,  paid  for  the  tur- 
pentine, with  money  received  of  the 
plaintiffs;  put  it  on  board  the  ship, 
taking  receipts  therefor,  in  his  own 
name.  The  master  of  the  vessel,  with 
the  approbation  of  the  defendants,  re- 
fused to  sign  bills  of  lading  for  the  tur- 
pentine, **  freight  free,"  contending 
that  they  had  «  lien  on  it  for  the  freight 
money  mentioned  in  the  charter  party. 
The  contemplated  voyage  was,  by  tins 
means,  broken  up,  and  the  defendants 
took  the  turpentine  out  of  the  vessel 
and  sold  it  . 
Held,  that  R.  &  C,  not  having  complied 
with  the  condition  upon  which  the  tur- 
pentine was  to  become  theirs,  had  no 
title  to  the  property ;  and  as  the  plain- 
tiSa  had  paid  for  the  turpentine,  and 
received  possession  of  it  through  B,, 
the  agent,  they  were  entitled  to  main- 
tain trover  for  the  conversion  of  it  by 
the  defendants.  Id. 

Held  also,  that  the  turpentine,  under  the 
circumstances  of  the  case,  was  not  put 
on  board  the  ship  under  the  charter 
party,  and  that  the  defendants,  there- 
fore, had  no  Hen  on  the  property  for 
their  freight.  Id* 

See  Trespass. 


TRUSTEES. 

See  Assumpsit,  1,  2,  3.    Mortgage  of 
Chattels,  4. 


U 

UNSEAWORTHINESS. 


USAGE. 
See  Insurance,  11. 


See  Insueance,  1,  2. 


vol.  II. 


VARIANCE. 
See  Charter  Party,  4. 


VENDOR  AND  PURCHASER. 

1.  Where  there  is  a  mutual  misunder- 
standing between  the  vendor  and  pur- 
chaser as  to  the  terms  of  a  sale, 
neither  party  is  bound  by  the  supposed 
agreement,  there  being,  in  such  a  case, 
no  assent  to  the  contract. 
MUdeberger  y.Baldtoin  4r  ForbeSt  176 

2.  The  plaintiff's  factor  sold  goods  to  the 
defendants,  to  be  paid  for,  as  he  un- 
derstood the  arrangement,  in  the  note 
of  a  third  person,  payable  at  a  future 
day,  indorsed  by  the  defendants ;  but 
as  the  defendants  supposed,  by  the 
same  note,  indorsed  without  recourse 
to  them.  The  goods  being  deliveredt 
the  defendants  offered  the  note  pro- 
posed to  the  factor,  indorsed  without 
recourse,  which  he  refused  to  receive. 
The  defendants  kept  the  goods,  and 
declined  to  make  payment  in  any 
thing,  but  the  note  thus  offered,  and 
thereupon  this  action  was  brought  to 
recover  the  value  of  the  goods.  The 
Judge  charged  the  jury,  that  if  there 
was  a  mist&e  between  the  parties  in 
the  first  concoction  of  the  contract* 
the  one  expecting  to  receive  a  note  in* 
dorsed  by  die  defendants  absolutely, 
and  the  other  to  give  it  without  re- 
course to  them,  as  the  defendants  in- 
stead of  returning  the  goods  had  appro- 
priated them  to  their  own  use,  they 
were  bound  to  pay  for  them.  A  ver- 
dict having  been  found  for  the  plain- 
tiffii,  this  charge  was  held  to  be  cor- 

87 
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rect,  and  the  factor  was  held  to  be     had  no  power,  wiAoot  the 
a  competent  witness  for    the    plain-     parties^  to  direct  such  a  verdict* 
tiff.  /d.      that  it  must  be  set  aside  for  kreg^ 

Xnntf.     BeUm  v.  Danieg^  433 

iSee  WiTNESSt  1. 

See  Award,  5.     EvinsNCBf  3*     Nsw 
VERDICT.  Trial,  1. 

1.  Where    matters   in  coptroversy,  be- 

tween  parties,  have  once  been  put  in  ^^ 

issue  b J  them  before  a  court  of  compe-  WAIVER 

tent  authority,  and  passed  upon  by  that  a  v    a. 
tribunal,  in  an  action  broi^htby  the  g^^   Evidence,  4.    iNSOLVEWXt'  Dh- 

present  defendant  against  the  present  charge,  7.    TREsPAsa. 
plamtiff,  the  same  matters  cannot  again 

be  drawn  into  controversy  in  anoUier  WARRANT 
action,  in  a  different  court,  brought  by 

the  former  defendant  against  the  for-  ^ee  Debt  on  JuDcmif  t,  3. 

mcr  plamtilT.     Smith  v.  Kelly^       217 

WARRANTY: 

2.|The  defendant,  in  the  former  action* 

by  submitting  to  the  decision  of  the  See  Insurance,  9, 10. 

court  in  which  it  was  brought,  becomes 

bound  by  it ;  and  he  cannot  cause  the  WIFE. 

decision  to  be  collaterally   reviewed, 

by  bringing  an  action  against  the  for-  See  Husband  and  Wife. 

mer  plaintiff.  id. 

WITNESS. 

3.  If  the  defendant,  in  the  first  action, 

feels  himself  aggrieved  by  the  decision  !•  A  factor,  who  has  made  advances  fir 
of  the  first  tribunal,  his  course  is  to  ^s  principal,  although  he  has  a  ga»- 
except  to  the  opinion  of  the  Judge,  rnl  lien  on  the  goods  and  the  prooeeds 
and  cause  his  decision  to  be  reviewed  of  the  goods  of  his  princqMil  in  Ut 
by  a  competent  tribunal.  If  he  ac-  hands,  as  a  security  for  his  advances, 
quiesce,  however,  in  the  decision,  by  i9  nevertheless  a  competent  witoess 
not  excepting  to  it,  he  is  bound  by  for  his  principal,  unless  he  has  a  qie- 
it.  Id,     cific  claim  upon  the  subject  matter  of 

the  controversy. 
See  Practice,  2,  5, 1 1.  MUdebergerv.  Baldwin  4*Forfrei,  176 

4.  The  Judge,  at  the  trial  of  the  cause,  2.  The  plaintiffs,  to  rebut  the  evidence  ef 
without  the  consent  of  the  defendants,  a  witness,  introduced  by  the  dfl^en- 
and  notwiihstanding  objections  inter-  dants,  offered  a  bill  in  chancery,  filed 
posed  by  them,  directed  the  jury,  if  by  him,  which  contained  allegations 
they  found  for  the  plaintiffs,  to  find  a  contradictory  to  his  testimony  at  the 
nominal  sum,  suflicicnt  to  cover  their  trial.  The  witness  stated,  that  the  bifl 
demand,  subject  to  a  reference,  to  had  been  filed  by  his  cawuely  and  that 
licjuidatc  the  accounts  and  ascertain  he  had  never  read  it,  although  he  bc- 
the  balance.     Hkld,   that  the  Judge  lieved  that  his  counsel  told  him  what 
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he  intended  to  insert  in  it;  but  the  bill  WORK  AND  LABOR, 

was  neither  signed  nor  sworn  to  by  the 

witness.      HiLD,  that  the  evidence   See  Phtsician.     Shifs  and   Ship- 
thus  ottered  was  not  admissible.  pi^iq   iq^ 

Belden  v.  Damee,  433  ' 

See  Commission.    Evidence,  1.    New  WRONG. 

Trial,  3.    Plsne  Administeavit. 

Practice,  7.      Yenbor  and  Pur- See  Action  on  the  Case.      Tees- 
chaser.  P^aa. 
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